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SUPREME  COURT  OF  PENNSYLVANIA 


DURING  THE  PERIOD  OF  THESE  REPORTS. 


Chief  Justice, 
Justice, 
Justice, 
Justice, 
Justice, 
Justice, 
Just  ice. 


James  P.  Sterrett. 
Henry  Green. 
Henry  W.  Williams. 
J.  Brewster  McCollum. 
James  T.  Mitchell. 
John  Dean. 
D.  Newi^in  Fell. 


ATTORNEY  GENERAL. 
Mr.  H.  C.  McCormick. 
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SUPERIOR  COURT. 


President  Judge,  .        .        .  Charles  E.  Rice. 

Judge,  ....  Edward  N.  Willard. 

Judge,  .        .        .  John  J.  Wickham. 

Judge,  ....  James  A.  Beaver. 

Judge,  .        .        .  Howard  J.  Reeder. 

Judge,  ....  George  B.  Orlady. 

Judge,         .        .        .  Peter  P.  Smith. 

All  for  term  of  ten  years,  to  be  computed  from  1st  Monday  of  January, 
1800. 
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JUDGES  OF  THE  COURTS  BELOW 

DURING  THE   PERIOD  OP  THESE   REPORTS. 

DI8T. 

1st— Philadelphia  County. 

Courts  of  Common  Pleas, 
No.  1:  Oraio  Biddjlk,  P.  J.;  F.  AmAdAk  BrAot  and  Abraham 
M.  Beitlbr,  J  J. 

No.  2:  Samuel  W.  Pknnypackkr,  P.  J.;  Matkr  Sulzberger  and 
William  W.  Wiltbank,  J  J. 

No.  3:  Thomas  K.  Finlkttbr,   P.  J.;  Jambs  Gay  Gordon  and 
Charles  B.  McMiohabl,  JJ. 

No.  4:  Michael  Arnold,  P.  J.;  Robert N.  Willson  and  Charles 

Y.  AUDKNKIED,  JJ. 

O^T^Aan**  Court. 
Wn^LiAM  B.  Hanna,  p.  J.;  William  N.  Ashman,  Clement  B. 
Penrose  and  Joseph  C.  Ferguson,  JJ. 

2d~Lanca9ter  County. 

John  B.  Livingston,  P.  J. ;  H.  Clay  Brubaker,  J. 
3d — ^Northampton  County. 

W.  W.  ScHUYLBR,  p.  J. ;  Henry  W.  Scott,  J. 
4th— Tioga  County. 

John  I.  Mitchbll,  P.  J. 
6th — ^AU^heny  County. 

Courts  of  Common  Pleas. 
No.  1:  Edwin  H.  Stowe,  P.  J.;  Frederick  H.  Collier  and  Jacob 
F.  Slagle,  JJ. 

No.  2:  Thomas  Ewing,  P.  J.;  John  W.  F.  White  and  Robbui 
Sellers  Fbazer,  J  J. 

No.  3:  JohnM.  Kennedy,  P.  J.;  William  D.  Porter  and  Samuel 
A.  McClung,  JJ. 

Orphans^  Court 
WnjJAM  G.  Hawkins,  Jr.,  P.  J.;  Jambs  W.  Over,  J. 
Cth— Erie  County. 

Emory  A.  Waltzing,  P.  J. 
7th— Bucks  County. 

Harm  AN  Tbrkes,  P.  J. 
8th — ^Northumherland  County. 

Clinton  R.  Savidge,  P.  J. 
9th — Cumherland  County. 

Edward  W.  Biddlb,  P.  J. 
10th — Westmoreland  County. 

LuciBN  W.  Doty,  P.  J. ;  Alex.  D.  MoConnbll,  J. 
llth — Luzerne  County. 

Court  qf  Common  Pleas, 
Stanley  Woodward,  P.  J. ;  John  Lynch  and  L.  H.  Bennett,  JJ. 

Orphans'  Court* 
Alfred  Dartb,  P.  J. 

(V) 


Digitized  by 


Google 


Ti  JUDGES  OF  THE  COURTS  BELOW. 

12Ui — ^Danphin  County. 

John  W.  Simonton,  P.  J. ;  John  B.  McPhbrson,  J. 
13th— Greene  County. 

R.  L.  Crawfokd,  p.  J. 
14th — Fayette  County. 

Nathamikl EwiNO,  P.  J.;  S.  L.  Mbstbkzat,  J. 
15th — Chester  County. 

William  B.  Waddbll,  P.  J. ;  Joseph  Hemphill,  J. 
16t)i — Bedford  County  and  Somerset  County. 

J.  H.  Ix>N6KNECKEK,  P.  J. 

nth— Union  County  and  Snyder  County. 

Habold  M.  McClubb,  P.  J. 
18th— Clarion  County. 

£.  Heath  Clark,  P.  J. 
10th— York  County. 

John  W.  Bittenoeb,  P.  J.;  W.  F.  Bay  Stewart,  J. 
20th — Huntingdon  County  and  Mifflin  County. 

John  M.  Bailet,  P.  J. 
2l8t— Schuylkill  County. 

Court  of  Common  Pleas. 

Cyrus  L.  Pebshino,  P.  J. ;  Oliveb  P.  Bechtbl  and  Mason  Wkii> 
MAN,  JJ. 

Orphans*  Court. 
P.  M.  Dunn,  P.  J. 

22d  —  Wayne  County  and  Pike  County. 

Geobqe  S.  Purdy,  p.  J. 
28d  — Berks  County. 

Court  qf  Commoit  Pleas. 

James  N.  Ebmentrout,  P.  J.;  Gustav.  A.  Endlich,  J. 

Oi'phana'^  Court. 

H.  Willis  Bland,  P.  J. 
24th— Blair  County. 

Martin  Bell,  P.  J. 
25th— Clinton  County,  Cameron  County  and  Elk  County. 

Charles  A.  Mayer,  P.  J. 
26th— Columbia  County  and  Montour  County. 

E.  R.  Ikeler,  p.  J. 
27lh— Washington  County. 

John  Add.  McIlvaine,  P.  J. ;  James  F.  Taylor,  J. 
28th — ^Venango  County. 

Geoboe  S.  Cbiswbll,  P.  J. 
20th— Lycoming  County. 

John  J.  Metzoer,  P.  J. 
80th— Crawford  Coimty. 

John  J.  Henderson,  P.  J. 
8l8t— Lehigh  County. 

Edwin  Albright,  P.  J. 
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82d — Delaware  County. 

Thomas  J.  Clayton,  P.  J. 
33d  —Armstrong  County. 

Calvin  Rayburn,  P.  J. 
34tli— Susquehanna  County. 

Danirl  W.  Seaklb,  p.  J. 
35tb — Mercer  County. 

Samuel  H.  Miller,  P.  J. 
36th— BeaTer  Coiuity. 

James  Sharp  Wilson,  P.  J. 
37tb — ^Warren  County  and  Forest  County. 

Chajilrs  H.  Noyes,  P.  .1. 
88th — Montgomery  County. 

Aabon  S.  Swartz,  p.  J.;  Hknrv  K.  Weand,  J. 
39th— Franklin  County. 

John  Stewart,  P.  J. 
40th — ^Indiana  County. 

Harry  White,  P.  J. 
4l8t — Juniata  County  and  Perry  County. 

Jkbbmiah  Lyons,  P.  J. 
42d  —  Bradford  County. 

Bknjamin  M.  Peck,  P.  J. 
43d —  Carbon  County  and  Monroe  County. 

Allen  Craio,  P.  J. 
44th — Wyoming  County  and  Sullivan  County. 

£i>WARD  M.  Dunham,  P.  J. 
45th — Lackawanna  County. 

Robert  Wodrow  Archrald,  P.  J;  Frederick  W.  Gunstbr  and 
Henry  M.  Edwards,  J  J. 

46th — Clearfield  County. 

Ctbus  Gordon,  P.  J. 
47th — Cambria  County. 

A.  V.  Barker,  P.  J. 
48ih — McKean  County;  Potter  County  attached. 

Arthur  G.  Olmsted,  P.  J. ;  Thomas  A.  Morrison,  J. 
49th — Centre  County. 

John  G.  Love,  P.  J. 
50th— Butler  County. 

John  M.  GiiEsn,  P.  J. 
5l8t  —Adams  County  and  Fulton  County. 

Samuel  McC.  Swope,  P.  J. 
52d  —  Lebanon  County. 

Allen  W.  Ehrgood,  P.  J. 
63d  —  Lawrence  County. 

William  D.  Wallace,  P.  J. 
54^1— Jefferson  County. 

John  W.  Reed,  P.  J. 
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Martin  Metzger,  Appellant,  v.  The  Borough  of  Beaver 
Falls,  James  Piper,  Burgess,  Charles  H.  Myers,  Alva 
O.  Myers,  James  D.  Perrott,  Louis  Estermyer,  Lysle 
S.  Lutton,  Titus  M.  Welsh,  Herman  F.  Dillon,  Samuel 
Creese,  Joseph  W.  Clark,  Harry  Goldsmith,  James  S. 
Louthan  and  George  E.  Freed,  Town  Council,  and 
William  W.  Kerr,  Secretary  of  said  Council. 

Munic^[>cUUie8 — Boroughs  —  Water  companies  —  Waterworks — Acts  of 
April  29.  1874.  and  May  23,  1874.  trfs  1 

Where  a  water  company  has  heen  organized  tinder  the  act  of  April  29,  |el84  US  366 
1874,  P.  L.  73,  to  supply  a  borough  with  water  and  the  borough  has  en- 
tered into  a  contract  witii  the  company,  and  permitted  it  to  lay  its  pipes, 
the  borough  cannot  subsequently  erect  and  maintain  waterworks  to  supply 
its  citizens  with  water,  as  provided  by  the  act  of  May  23,  1874,  P.  L.  261. 
If  the  borough  desires  to  change  the  method  of  supplying  its  citizens  with 
water  it  has  the  power,  after  twenty  years,  to  purchase  the  works  in  the 
mode  provided  by  law. 
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Argued  June  4,  1895.  Reargued  May  6,  1896.  Appeal, 
No.  119,  Oct.  T.,  1895,  by  plaintiff,  from  decree  of  C.  P.  Bea- 
ver Co^  March  T.,  1895,  No.  1,  on  bill  in  equity.  Before  Stee- 
BETT,  C.  J.,  GEBacN,  Williams,  McCollum,.  Mhchell,  Deak 
and  Fell,  JJ.    ReyiBrsed. 
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Bill  in  equity  to  restrain  the  construction  of  waterworks  by 
a  borough.    Before  Wickham,  P.  J. 

The  bill  was  filed  by  a  citizen  and  taxpayer  of  Beaver  FaUs 
to  restrain  said  borough  from  proceeding  to  erect  waterworks 
when  it  was  already  supplied  with  water  in  pursuance  of  a  con- 
tract between  the  borough  and  the  Union  Water  Company. 
The  court  refused  the  injunction  on  the  ground  that  the  bor- 
ough was  vested  with  power  to  contract,  own  and  operate  water- 
works irrespective  of  the  effect  on  the  Union  Water  Company. 
Plaintiff  appealed. 

Further  facts  appear  by  the  opinion  of  the  Supreme  Court 

Error  assiffned  was  decree  refusing  injunction. 

2>.  T.  Watson^  C.  Heydrick  and  John  O-.  Johnson^  with  them 
Walter  Lyon^  Charles  H.  McKee^  John  F,  Sanderson j  John  M. 
Buchanan  and  William  A.  McConnel^  for  appellant. — The  bor- 
ough has  no  power  in  this  behalf  beyond  what  is  delegated  to 
it  by  the  conmionwealth.  Its  sole  power  is,  in  the  language  of 
the  statute,  "  to  provide  a  supply  of  water  for  the  use  of  the 
inhabitants.''  This  has  been  done.  The  inhabitants  are  sup- 
plied by  the  authority  executed  by  other  means.  The  duty  of 
the  borough  has  been  thus  executed.  Its  power  has  been  sup- 
planted and  suspended.  It  has  no  authority  to  erect  water- 
works at  the  expense  of  taxpayers  while  such  other  means  are 
operative  :  Grand  Rapids  Light  &  Power  Co.  v.  Light  &  Fuel 
Co.,  83  Fed.  Rep.  659 ;  Barnes  v.  District  of  Columbia,  91  U.  S. 
540 ;  In  re  Phila.  &  Trenton  R.  R.,  6  Whart.  25.  Corporate 
grants  must  be  strictly  construed :  Minturn  v.  Larue,  23  How. 
436 ;  Penna.  R.  R.  v.  Canal  Comm'rs,  21  Pa.  9 ;  Cooley,  Const. 
Lim.  195.  Prima  facie,  municipal  functions  must  be  confined 
to  matters  of  government :  Holmes  v.  Shreveport,  31  Fed.  Rep. 
113 ;  Western  Savings  Fund  Society  v.  Philadelpliia,  31  Pa. 
185 ;  Philadelphia  v.  Fox,  64  Pa.  169 ;  Bank  of  U.  S.  v.  Bank 
of  Georgia,  9  Wheat.  904 ;  Wimer  v.  Worth  Twp.,  104  Pa.  317 ; 
Dillon,  Mun.  Corp.  sec.  91,  p.  119 ;  Detroit  v.  Detroit  City  Ry., 
56  Fed.  Rep.  867 ;  Wright  v.  Nagle,  101  U.  S.  791 ;  Pittsburg's 
App.,  115  Pa.  4.  The  water  company  derives  its  right  not 
from  the  borough  but  from  the  state :  Chicago  City  Ry.  v.  Peo- 
ple, 73  111.  541 ;  Com.  v.  Erie  &  N.  E.  R.  R.,  27  Pa.  839;  Bry- 
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mer  v.  Butler  Water  Co.,  172  Pa.  489;  Com.  v.  Russell,  172 
Pa-  506. 

«/.  Rankin  Martin^  jB.  H.  Jackson  and  Edward  P.  Daugh- 
erty^  with  them  LouU  E.  Q-rim^  for  appellees. — Under  the  laws 
of  Pennsylvania,  it  has  never  been  denied  that  municipal  coi^ 
porations  have  the  power  to  construct,  maintain- and  operate 
systems  of  waterworks  and  so  provide  a  supply  of  water  for 
the  borough  and  its  inhabitants :  Wheeler  v.  Phila.,  77  Pa.  838 ; 
Lehigh  Water  Co.'s  App.,  102  Pa.  515;  Howard's  App.,  162 
Pa.  374. 

And  this  construction  is  in  harmony  with  that  of  the  courts 
of  other  states  wherein  similar  statutory  provisions  exist :  Rome 
V.  Cabot,  28  Ga.  50 ;  Livingston  v.  Pippin,  31  Ala.  642 ;  Hardy 
v.  Waltham,  3  Met.  (Mass.)  163. 

The  borough  and  the  water  company  stand  upon  the  same 
footing  as  two  corporations  of  the  same  character,  granted  like 
powers,  to  be  exercised  in  the  same  locality,  neither  grant  being 
exclusive :  Atlantic  City  Water  Works  v.  Consumers'  Water 
Co.,  44  N.  J.  437 ;  Luzerne  Water  Co.  v.  Toby  Creek  Water 
Co.,  148  Pa.  568 ;  New  Orleans  Gas  Co.  v.  Louisiana  Light 
Co.,  115  U.  S.  650  ;  New  Orleans  Water  Works  Co.  v.  Rivers, 
115  U.  S.  674 ;  Louisville  Gas  Co.  v.  Citizens  Gas  Co.,  115 
U.  S.  683;  Brenham  Water  Co.  v.  Brenham,  67  Texas,  542; 
Charles  River  Bridge  v.  Warren  Bridge,  11  Peters  (U.  S.), 
420 ;  Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  167 ;  Thomp- 
son Houston  Electric  Co.  v.  Newton  City,  42  Fed.  Rep.  723 ; 
Lehigh  Water  Co.  v.  Easton,  121  U.  S.  388 ;  Reid  v.  Smoulter, 
128  Pa.  324;  Grand  Rapids  E.  L.  &  P.  Co.  v.  Grand  Rapidft 
E.  E.  L.  &  F.  G.  Co.,  33  Fed.  Rep.  677. 

The  legislature  cannot  interfere  with  power  of  boroughs  to 
supply  water:  Cronise  v.  Cronise,  54  Pa.  255  ;  Com.  v.  Clark, 
7  W.  &  S.  127 ;  Penna.  R.  R.  v.  Canal  Commissioners,  21  Pa. 
9 ;  Dugan  v.  Bridge  Co.,  27  Pa.  303 ;  Com.  v.  Erie  North  East 
R.  R.,  27  Pa.  339;  Southwark  R.  R.  v.  Phila.,  47  Pa.  323; 
Susquehanna  Canal  Co.  v.  Wright,  9  W.  &  S.  11 ;  Monongahela 
Nav.  Co.  V.  Coons,  6  W.  &  S.  113 ;  Bank  of  Penna.  v.  Com., 
19  Pa.  155;  Foltz's  App.,  56  Pa.  413;  Pittsburg  etc.  R.  R.  v. 
Allegheny  County,  63  Pa.  126 ;  Diligent  Fire  Co.  v.  Comm., 
76  Pa.  291;  North  Penna.  R.  R.  v.  Stone,  16  Leg.  Int.  174; 
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Wright  V.  Nagle,  101  U.  S.  791 ;  Ruggles  v.  Illinois,  108  U.  S. 
636 ;  Chicago  Fire  Ins.  Co.  v.  Needles,  118  U.  S.  574 ;  Cains 
V.  Coates,  51  Miss.  835 ;  State  v.  Denny,  118  Ind.  449 ;  East 
St.  Louis  V.  Wehrung,  50  111.  28 ;  Howard's  App.,  162  Pa.  374. 

Richard  TF.  Stiff ey^  Millard  F.  Mecklem  and  Louii  JS.  Grim^ 
on  behalf  of  the  borough  of  Rochester  which  was  interested  in 
and  affected  by  the  question  involved,  and  to  be  decided  in 
this  case. 

Opinion  by  Me.  Justice  Dean,  October  5, 1896 : 
This  appeal  was  argued  first,  June  4,  1895,  in  the  Middle 
District ;  before  the  decision  was  handed  down,  we  had  notice 
by  application  to  take  original  jurisdiction  of  the  case  of  White 
V.  City  of  Meadville,  177  Pa.  643,  argued  at  Pittsburg,  Octo- 
ber 7, 1895,  involving  some  of  same  questions ;  decision  was 
therefore  withheld  until  after  the  argument  of  that  case ;  then 
followed  an  application  for  reargument  of  both  cases ;  this  was 
granted,  and  reargument  had  May  6, 1896.  We  have  handed 
down  this  day  the  opinion  in  White  et  al.  v.  City  of  Meadville, 
and  on  the  nlain  question  it  rules  this  case  against  defendants. 
The  learned  judge  of  the  court  below  cited  and  relied  on  How- 
ard's Appeal,  162  Pa.  374,  as  ruling  the  question  before  him. 
In  White  v.  Meadville,  we,  after  a  full  consideration,  have  con- 
cluded the  decision  in  that  case  should  not  be  followed.  The 
question  at  issue,  on  the  answer  to  which  the  case  turns,  appears 
from  the  following  passage  in  the  opinion  of  the  court  below : 
"  Nothing  need  be  said  here  on  the  controverted  questions 
as  to  the  wisdom  of  constructing  waterworks ;  the  sufficiency 
and  character  of  the  present  water  supply,  the  effect  of  the 
proposed  new  works  on  the  business  of  the  Union  Water  Com- 
pany, and  whether  the  company  has  failed  in  the  performance 
of  its  duty.  With  these  and  like  matters  the  court  has  noth- 
ing to  do  in  the  present  proceeding.  I  cannot  control  or  strike 
down  the  power  and  discretion  vested  in  municipal  authorities. 
The  right  of  the  borough  of  Beaver  FaUs  to  construct,  own 
and  operate  waterworks  is  undoubted.  Whether  or  not  this 
right  shall  be  exercised  is  a  matter  to  be  determined  by  the  cor- 
porate authorities ;  and  unless  they  have  clearly  violated  the 
laws  prescribing  the  manner  in  which  their  power  shall  be 
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exerted,  I  cannot  interfere :    Howard's  Appeal,  162  Pa.  374." 
To  this,  defendant  excepts,  and  alleges: 

"  The  borough  has  no  power  in  this  behalf  beyond  what  is 
delegated  to  it  by  the  commonwealth.  Its  sole  power  is,  in  the 
language  of  the  statute,  *to  provide  a  supply  of  water  for  the 
use  of  the  inhabitants.'  This  has  been  done.  The  inhabitants 
are  supplied  by  the  authority  executed  by  other  means.  The 
duty  of  the  borough  has  been  thus  executed.  Its  power  has 
been  supplanted  and  suspended.  It  has  no  authority  to  erect 
waterworks  at  the  expense  of  taxpayers  while  such  other  means 
are  operative." 

We  have  decided  in  White  v.  City  of  Meadville,  on  a  con- 
struction of  the  acts  of  assembly,  tJie  legislature  never  did 
intend  to  commit  the  duty  of  supplying  water  to  a  municipality 
to  two  different  agencies,  both  in  operation  at  the  same  time. 
The  borough  had  authority  "  to  provide  a  supply  of  water  for 
the  use  of  the  inhabitants."  This  supply  was  provided  by  the 
Union  Water  Company,  subject  to  such  regulations  in  regard 
to  streets,  roads  and  grades  as  the  borough  imposed.  The  bor- 
ough did  not  attempt  to  construct  works  until  years  after  the 
water  company  had  laid  its  mains,  and  the  public  had  been 
served.  The  rights  of  the  water  company  vested  by  consent 
of  the  municipality  and  its  contract  to  supply  water  for  public 
purposes.  The  rights  of  the  company  are  fixed  by  the  act  of 
April  29, 1874,  under  which  it  came  into  existence,  and  so  are 
its  obligations.  If,  as  alleged,  it  fails  to  furnish  a  sufficient 
supply  of  pure  water,  the  courts  are  open  to  any  complainant : 
Brjnoier  v.  Butler  county,  172  Pa.  489.  After  twenty  years 
the  borough  has  power  to  purchase  the  works  at  a  price  not 
exorbitant. 

We  concur  with  the  court  below  in  its  finding  of  facts,  but 
not  in  its  conclusions  of  law,  as  already  noticed.  Therefore, 
the  decree  is  reversed,  and  it  is  directed  that  an  injunction 
issue  restraining  the  borough  of  Beaver  Falls  and  its  officers 
from  creating  the  proposed  indebtedness  of  9^123,000  for  the 
construction  of  waterworks  or  any  part  thereof,  and  from  issu- 
ing bonds  to  secure  the  same,  or  any  part  thereof.  Further, 
that  said  defendants  be  enjoined  from  executing  any  contract 
for  the  construction  of  the  proposed  waterworks.  Further, 
tfaSt  iiie  said  borough  and  its  officers  be  restrained  from  pass- 
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ing  any  ordinance,  or  doing  any  other  act,  matter  or  thing,  in 
furtherance  of  its  purpose  to  increase  its  indebtedness,  or  erect 
said  waterworks  as  aforesaid.  It  is  further  directed  that  de- 
fendants pay  the  costs  of  these  proceedings. 


A.  M.  Imbrie,  Executor  of  the  will  of  John  D.  McCune, 
deceased,  v.  The  Manhattan  Life  Insurance  Company, 
Appellant. 

Insurance—Life  insurance — Authority  of  agent — Taking  promissory  note 
for  premium  where  policy  requires  cash — Ratification, 

A  policy  of  life  insurance  provided  that  the  premiums  should  be  paid  in 
cash,  and  stipulated  that  no  provision  of  the  conti*act  could  **  be  changed 
or  waived  except  by  written  agreement  signed  by  the  president  or  secre- 
tary of  the  company."  The  insured  gave  his  promissory  note  to  the  agent, 
and  the  company  subsequently  took  the  note  with  other  notes  in  settling  a 
balance  against  the  agent.  The  company  claimed  that  it  took  the  note 
merely  as  collateral  secmity  for  the  amount  of  the  balance  due  by  the 
agent.  The  agent  testified  that  he  took  the  note  as  payment  from  the  in- 
sured, and  that  he  gave  it  to  the  company  in  pait  payment  of  his  balance. 
Before  the  note  matured  the  company,  with  knowledge  that  it  was  out- 
standing, notified  the  insured  to  pay  the  premium  for  the  ensuing  year. 
ITeld,  that  the  question  as  to  whether  the  company  had  ratified  tlie  act  of 
the  agent  in  taking  the  note  was  for  the  jury. 

Argued  May  7, 1896.  Appeal,  No.  76,  Oct.  T.,  1896,  by  do- 
fendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  April  T., 
1895,  No.  396,  on  verdict  for  plaintiff.  Before  Steeeett,  C.  J., 
Gbeek,  Williams,  Mitchell  and  Dean,  JJ.    Affirmed. 

ABSumpsit  on  a  policy  for  life  insurance.    Before  Ewing,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supi*eme  Court. 

The  court  charged  in  part  as  follows : 

[Now  the  question  for  you  to  determine  is  as  to  whether  or 
not,  regardless  of  whether  or  not  these  notes  had  been  paid,  they 
were  taken  in  absolute  payment  of  these  premiums.  Ordina- 
rily the  presumption  is  that  when  a  note  is  taken  for  a  debt  or 
an  account  that  it  is  simply  an  extension  of  time,  but  it  may  be 
taken  as  an  absolute  payment,  and  as  a  wiping  out  of  the  orig- 
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inal  claim  or  debt  Positive  testimony  may  change  that  pre* 
sumption,  and  the  circumstances  may  change  it.  There  are 
several  circumstances.  The  testimony  of  Mr.  McKown  is  that 
they  were  taken  for  tiiese  premiums.  Let  me  explain  here  what 
absolute  payment  would  be ;  that  an  absolute  payment  wipes 
out  the  original  debt,  and  the  creditor  would  not  sue  on  the 
original  consideration,  but  would  sue  on  the  note.  For  instance, 
in  this  case,  this  question  I  am  submitting  to  you  is :  Did  Mr. 
McKown  agree  to  take  these  notes  as  an  absolute  payment  of 
these  premiums,  and  make  his  recourse  and  that  of  the  com- 
pany a  suit  on  the  notes,  and  not  a  suit  for  the  premium?  If 
the  agreement  was  that  tiiey  were  to  take  the  notes,  and  if  the 
agreement  and  understanding  and  arrangement  was  that  the 
notes  took  the  place  of  this  debt,  paid  the  premium,  then  their 
recourse,  if  the  notes  were  not  paid,  was  on  the  notes  them- 
selves. Now,  you  have  Mr.  McKown's  testimony.  He  says 
that  there  was  an  arrangement  at  the  time  that  they  were  to  be 
renewed  from  time  to  time — I  don't  think  he  stated  how  long. 
Now,  that  might  be  good  as  between  him  and  Mr.  McCune,  it 
would  not  be  good  as  to  any  person  taking  the  notes  who  did 
not  take  them  with  that  knowledge  and  agreement.  Then  you 
have  the  course  of  dealing.  The  company  credited  Mr.  Mc- 
Kown, the  agent,  with  these  notes ;  they  charged  him  with  the 
premiums,  and  they  credited  him  with  the  notes,  and  when  one 
of  the  notes  was  not  paid  at  maturity — I  will  speak  of  it  here- 
after— they  sent  it  to  him,  according  to  the  uncontradicted  evi- 
dence, for  his  own,  and  they  charged  him  with  that  note  as  his 
own,  but  did  not  credit  him  back  with  the  premiums ;  they  did 
not  take  off  the  charge  of  the  premiums.  Then  in  December, 
1894,  less  than  a  month  before  the  death  of  Mr.  McCune,  their 
agent,  authorized  thereto,  sent  formal  notices  to  Mr.  McCune 
that  on  the  23d  day  of  January,  1895,  the  third  installment 
would  be  due;  although  tiiey  now  say  those  notes  were  not 
paid.  Now,  that  is  not  an  estoppel  in  this  case,  if  these  notes 
were  not  taken  in  payment ;  but  if  they  had  never  been  paid 
and  if  they  had  taken  from  Mr.  McCune  the  third  premium, 
due  on  the  28d  day  of  January,  1895,  tiiey  would  have  been 
estopped  from  setting  up  the  nonpayment  of  these  notes ;  but 
they  did  not  get  that,  and  these  notices  did  not  estop  them 
from  setting  up  that  there  was  no  pa3anent  of  the  previous  pre- 
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miums ;  but  it  is  evidence,  and  important  evidence,  as  to  how 
these  notes  were  considered  while  Mr.  McCune  was  in  life,  and, 
so  far  as  appears,  not  in  the  near  anticipation  of  l^e  approach 
of  dedth.  Now,  that  is  the  first  question :  Were  they  talcen  in 
absolute  payment  of  the  two  premiums,  or  were  they  not  ?  and 
if  they  were,  why  then  the  plaintiff  is  entitled  to  recover.]  [2] 

[There  are  two  other  aspects  of  the  case.  One  is  this:  If 
the  company  ratifying  the  taking  of  these  notes,  knowing  how 
they  were  taken,  saw  fit  to  charge  Mr.  McKown  with  them  and 
to  take  his  personal  responsibility  for  them  and  hold  him  for 
them  and  not  cancel  the  policy,  that  would  be  legally  a  pay- 
ment, so  far  as  the  company  is  concerned.  And  you  have  the 
course  of  dealing  and  you  have  the  testimony  that  they  charged 
him  with  the  premiums,  which  have,  according  to  the  account, 
never  been  credited  back  to  him.  There  has  been  no  attempt, 
no  proposition  to  relieve  Mr.  McKown  from  an  obligation  to  pay 
these  premiums,  and  they  sent  back  the  six  months'  note  at 
maturity,  charging  him  with  it,  adding  that  much  to  the  balance 
against  him ;  and  if  they  saw  fit  to  take  him,  and  let  him  look 
out  for  McCune,  make  him  their  debtor  for  the  premiums,  let- 
ting him  take  his  risks  of  getting  them  from  McCune,  why  that 
is  ^e  company's  affair.]  [3] 

[Now,  next:  Were  the  notes  paid  in  law?  Let  us  see  how 
they  stood.  If  you  take  the  testimony  of  Mr.  McKown  as  cor- 
rect that  the  five  months'  note  was  for  the  first  premium,  let  us 
see  where  it  stood  and  what  was  done  with  it.  When  it  fell  due 
in  June — ^it  would  be  June  22— it  does  not  appear  to  have  been 
protested,  but  was  sent  out  here  to  Mr.  McKown  to  arrange, 
and  it  was  renewed  in  part  and  paid  in  part,  $846  and  interest, 
or  discount,  whichever  you  may  call  it,  and  the  note  renewed 
at  four  months  for  $500 ;  and  that  was  that  much  paid  on  the 
first  premium.  When  that  second  note  fell  due  it  was  again 
renewed  by  paying  $100,  leaving  a  note  for  $400,  which  is  here 
and  which  the  company  holds,  each  renewal  going  to  the  com- 
pany ;  and  when  that  fell  due  it  was  protested  and  the  company 
holds  that  note.  That  was  protested  February  28, 1894 ;  the 
last  day  of  February,  1894,  that  note  was  protested.  Well,  now, 
if  that  were  the  first  premuim,  there  was  an  extension  of  the 
time  for  paying  the  first  premium  beyond  the  year  which  it  was 
good  for,  and  there  was  no  forfeiture  of  the  policy.    And  then 
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thay  have  the  second  premium,  that  was  due  in  January,  1894. 
What  was  done  with  that  ?  The  history  of  that,  as  given,  and 
I  recall  no  testimony  to  contradict  it,  is  that  when  it  fell  due  it 
was  sent  out  here.  It  was  charged  to  Mr.  McKown  on  the  ac- 
coimt;  his  indebtedness  was  increased  to  the  company,  appar- 
ently, by  the  amount  of  $846,  and  it  was  sent  out  to  him  as  his 
own,  to  take  at  his  own  risk.  There  is  no  crediting  up  of  the 
premiums  to  Mr.  McKown,  and  there  is  no  notice  to  Mr.  McCune 
that  his  policies  are  to  be  canceled.  Now,  prior  to  that,  Mr.  Mc- 
Cune, acting  with  their  agent,  in  accordance  with  what  McKown 
sayB  was  the  original  agreement,  had  renewed  the  five  months' 
note  once  already,  and  they  had  taken  it  and  ratified  it.  That 
course  of  dealing  would  be  sufficient  to  justify  Mr.  McCune  in 
dealing  with  Mr.  McKown  as  the  authorized  agent  of  the  com- 
pany ;  or,  if  it  be  as  McKown  says,  that  it  was  sent  to  him  to 
be  his,  and  at  his  risk,  why  McKown  was  the  owner  and  had  a 
right  to  dispose  of  it.  Mr.  McKown  sa}^,  and  the  memorandum 
on  the  note  was,  that  that  note  was  renewed  to  him,  to  his  order, 
by  two  notes,  one  for  $200  and  something,  which  he  took  and 
himself  gave  to  the  Equitable  Company,  in  payment  of  a  policy 
which  he  had  taken  out  in  tiiat  company  for  somebody,  payment 
of  the  premium,  and  that  has  been  paid ;  and  the  other  portion 
of  it,  the  $600,  was  given  to  Bovard,  Rose  &  Co.,  as  I  under- 
stand, for  his,  McKown's  debt,  as  he  does  not  know  whether 
that  is  all  paid  or  not,  but  it  has  been  partially  paid,  and  Mc- 
Cune's  estate  is  liable  for  it  if  it  is  not  paid.  Now,  if  that  be  the 
fact,  and  you  will  have  to  find  if  it  is  the  fact,  that  is  a  payment 
of  the  second  note,  the  six  months'  note,  so  far  as  this  company 
is  concerned.  They  could  not,  under  the  circumstances,  send 
it  back  to  Mr.  McKown,  who  was  acting  as  their  agent  at  that 
time,  and  allow  Mr.  McCune  to  give  his  new  notes  for  it,  and 
then  say  that  McKown  had  not  authority  to  do  that ;  so  that  on 
the  third  branch  of  the  case,  if  you  find  the  facts  in  accordance 
with  this  testimony  that  I  have  recited — that  the  first  note  was 
given  for  the  first  premium,  and  that  it  was  extended  by  au- 
thority of  the  company  until  a  time  beyond  the  first  year — it  is 
clearly  taking  that  note  and  its  extension  for  the  first  premium, 
and  then  they  have  the  second  premium,  if  the  facts  be  as  testi- 
fied to,  and  there  is  no  contradiction  of  them,  it  is  in  law  a  pay- 
ment] [4] 


Digitized  by 


Google 


10  IMBRIE  V.  INS.  CO.,  Appellant 

Poinla — ^Arguments.  [178  Pa. 

Defendant's  point  and  answer  were  as  follows : 
Under  all  the  evidence  the  jury  should  find  a  verdict  for  the 
defendant.    An9wer:  Refused.  [1] 

Verdict  and  judgment  for  plaintiff  for  $5,821.57.  Defend- 
ant appealed. 

JErrors  asstgned  were  (1-4)  above  instructions,  quoting  them. 

Marcus  A.  Woodward  and  James  Otis  Hoyt^  for  appellant. — 
The  charging  of  premiums  by  the  company  to  its  agent,  when 
the  policies  and  premium  receipts  are  sent  him,  or  the  crediting 
of  the  agent  by  the  company  of  notes  or  premiums  not  paid,  is  a 
matter  wholly  between  the  company  and  the  agent,  and  has  no 
relation  to  the  company's  liability  to  the  insured :  Wright  v. 
Equitable  Life  Assn.  Soc.,  41  N.  Y.  Super.  Ct.  11 ;  Brown  v. 
Ins.  Co.,  69  N.  H.  Rep.  309 ;  Hoyt  v.  Mut.  Ben.  Life  Ins.  Co., 
98  Mass.  639 ;  Kerns  v.  New  Jersey  Mut.  Life  Ins.  Co.,  86  Pa. 
171.  An  agent  has  no  implied  authority  to  waive  any  condi- 
tion with  regard  to  the  payment  of  premiums,  in  other  words, 
when  such  authority  is  claimed  to  exist,  the  burden  is  upon  the 
party  claiming  the  benefit,  upon  the  exercise  of  such  authority, 
to  prove  its  existence :  Cook  on  Life  Ins.  sec.  91. 

The  nonpayment  of  a  note,  at  maturity,  before  the  deatii  of 
the  insured,  is  fatal  to  any  claim  set  up  on  the  policy :  Robert 
V.  New  England  Mut.  Life  Ins.,  2  Disney  (Ohio)  Rep.  106 ; 
2  Bigelow's  Life  &  Accident  Ins.  Cases,  141 ;  Catoir  v.  Am.  Life 
Ins.  T.  Co.,  4  Vroom,  487 ;  Stewart  v.  Union  Mut.  Life  Ins. 
Co.,  76  Hun,  267 ;  Conway  v.  Ins.  Co.,  140  N.  Y.  79 ;  How  v. 
Union  Mut.  Life  Ins.  Co.,  80  N.  Y.  32. 

James  R.  Macfarlane.^  for  appellee. — ^The  taking  of  the 
debtor's  individual  note  is  on  its  face  a  conditional  pa3rment, 
and  the  burden  of  showing  a  contrary  intent  is  on  the  party 
claiming  that  it  is  absolute  payment.  On  the  other  hand  a  re- 
ceipt in  full  raises  a  presumption  of  payment,  and  the  burden 
of  showing  the  contrary  is  on  the  creditor.  The  two  presump- 
tions stand  opposed  to  each  other,  and  the  question  whether  the 
note  was  taken  for  absolute  payment  is  a  question  for  a  jury  in 
the  light  of  all  the  circumstances :  Walker  v.  Tupper,  152  Pa. 
1 ;  Jones  v.  Shawhan,  4  W.  &  S.  257 ;  Lycoming  Life  Ins.  y. 
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Bedford,  2  W.  N.  C.  529 ;  Nat.  Benefit  Association  v.  Jackson, 
114  111.  533 ;  Miss.  Valley  Life  Co.  v.  Neyland,  9  Bush  (Ky.), 
430 ;  Goit  v.  Ins.  Co.,  25  Barb.  189 ;  Boehen  v.  WiUiamsbuig 
City  Ins.  Co.,  35  N.  Y.  181 ;  Sheldon  v.  Connecticut  Mut.  Life 
Ins.  Co.,  25  Conn.  207 ;  Ins.  Co.  v.  Barracliff,  45  N.  J.  L.  543 ; 
Union  Cent.  Life  Ins.  Co.  v.  Taggart,  55  Minn.  95 ;  Michigan 
Mut.  Life  Ins.  Co.  v.  Bowes,  42  Mich.  19. 

Even  if  the  position  taken  by  the  court  on  absolute  payment 
be  incorrect,  there  can  be  no  question  that,  if  the  company  made 
McKown  its  debtor  and  held  him  for  the  premiums,  this  would 
be  a  payment  is  exactly  in  accordance  with  the  decisions  of  this 
court,  and  the  testimony  is  absolutely  uncontradicted. 

There  is  no  objection  for  the  agent  himself  to  pay  the  pre- 
mium to  the  insurer  and  make  the  insured  his  personal  debtor 
where  there  is  a  clause  as  to  cash  payment  in  the  policy :  Biddle 
on  Ins.  971 ;  Elkins  v.  Susquehanna  Mut.  Life  Ins.  Co.,  113 
Pa.  386;  Boat  Yard  Co.  v.  Western  Assurance  Co.,  118  Pa. 
415;  Contmental  Life  Ins.  Co.  v.  Ashcraft,  18  W.  N.  C.  97 ; 
Lebanon  Mut.  Ins.  Co.  v.  Hoover,  113  Pa.  591 ;  Scott  v.  Sun 
Co.,  133  Pa.  322 ;  Universal  Fire  Ins.  Co.  v.  Block,  109  Pa.  535 ; 
Griffith  V.  N.  Y.  Life  Ins.,  101  Cal.  627 ;  Carson  v.  Jersey  City 
Ins.  Co.,  43  N.  J.  L.  300 ;  Miller  v.  Life  Ins.  Co.,  12  Wallace, 
285. 

A  sale  of  the  note  by  the  company's  agent  to  third  parties  is 
payment. 

Opinion  by  Mb.  Justice  Dean,  October  5, 1896  : 
The  defendant  company,  on  the  23d  of  January,  1893,  issued 
to  John  McCune  of  Wilkinsburg,  in  Allegheny  county,  four 
policies  of  insurance  on  his  life,  each  in  the  sum  of  $5,000 ;  the 
policies  were  known  as  life  policies ;  for  two  years  the  insured 
was  to  pay  in  advance  an  annual  premium  of  $211.50  on  each 
policy,  and  thereafter,  on  each  an  annual  premium  in  advance 
of  $369,  for  eighteen  years  on  the  remainder  of  his  life.  This 
suit  is  upon  only  one  of  these  policies ;  they  were  all  solicited 
by  James  C.  McKown,  who  at  their  date,  and  for  ten  years  pre- 
vious, was  the  agent  and  general  manager  of  the  company  for 
the  Pittsburg  district.  It  was  agreed  between  McKown  and 
McCune  when  the  policies  were  taken,  that  the  premiums  on 
all  four  for  the  first  and  second  years  should  be  paid  in  two 
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notes  of  t|846,  each  to  the  order  of  McKown,  one  at  five  months 
and  the  other  at  six  months.  These  notes  were  delivered  by 
McCnne  to  McKown,  who  delivered  to  him  the  policies  and 
receipts  for  the  premiums.  The  notes  not  being  paid  in  full 
when  due  were  renewed  for  the  balance  by  McCune  and  the 
old  notes  returned  to  him ;  two  renewal  notes  were  indorsed  by 
McKown  to  third  parties ;  a  part  of  the  amount  was  paid  to  the 
holders  in  his  lifetime,  and  renewals  had  for  the  part  unpaid ; 
on  January  4, 1896,  before  the  expiration  of  the  two  years  for 
which  the  premium  had  been  paid  in  notes,  McCune  died. 
Due  proofs  of  his  death  were  made  to  the  company,  and  claim 
made  for  payment  of  the  policies,  which  was  refused  by  the 
company  on  the  ground  the  premium  had  not  been  actually 
paid  as  required  by  the  policies.  McCune's  executor  then 
brought  suits,  of  which  this  is  one,  on  the  four  policies.  On 
the  trial  of  the  cause  the  facts  as  heretofore  stated  appeared, 
and  there  was  other  evidence  as  to  the  authority  of  McKown 
as  agent,  and  his  course  of  dealing  with  policy  holders,  and  the 
knowledge,  as  well  as  ratification,  of  his  acts  by  the  company. 
The  court  submitted  the  evidence  to  the  jury  to  find : 

1.  Whether  the  agent  of  the  company  had  taken  these  notes 
as  absolute  payment  of  the  premiums  ? 

2.  If  not  at  the  time  taken  in  payment,  or  if  taken  by  the 
agent  without  authority,  did  the  company,  after  full  knowledge 
of  the  transaction,  treat  them  as  payment  and  ratify  the  act  of 
its  agent? 

The  verdict  was  for  plaintiff,  and  we  have  this  appeal  by 
defendant,  assigning  four  errors. 

The  first  is  to  the  refusal  of  the  court  to  peremptorily  direct 
a  verdict  for  defendant  As  our  ruling  on  the  second,  third 
and  fourth  assignments  disposes  of  the  first,  we  need  give  it  no 
further  attention.  The  last  three  raise  the  question  as  to  the 
authority  of  the  agent  to  accept  notes  when  the  policy  is  issued 
as  actual  payments  of  the  premium,  and  whether,  if  he  had  no 
precedent  authority,  there  was  subsequent  ratification,  and  the 
effect  of  the  evidence  tending  to  prove  ratification. 

The  plaintiff  having  offered  the  policies,  premium  receipts 
and  preliminary  proo&  of  death,  the  burden  was  on  defendant 
to  show  the  receipts  were  for  notes  instead  of  cash.  For  there 
oan  be  no  doubt  the  proper  construction  of  the  contract  is  that 
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the  insured  sliall  pay  the  premiums  in  cash  to  the  agent.  And 
the  acceptance  of  notes  and  delivery  of  the  policy  do  not  bind 
the  company  unless  the  agent  had  authority  to  waive  a  cash 
payment  or  his  act  was  subsequently  ratified  by  his  principal. 
The  written  stipulation  is :  ^^  No  provision  of  this  contract  can 
be  changed  or  waived  except  by  a  written  agreement  signed  by 
the  president  or  secretary  of  the  company." 

While  the  evidence  plainly  showed  the  notes  were  given, 
there  was  much  evidence  even  on  side  of  defendant  tending  to 
show  that  whatever  may  have  been  McKown's  authority,  his 
acts  in  reference  to  this  transaction  were  known  to  the  company, 
and  it  by  unequivocal  conduct  approved  and  ratified  them.  Mc- 
Kown  was  cfdled  by  defendant  and  testified  in  substance  that 
he  accepted  the  notes  from  McCune  in  payment  of  his  premiums 
and  had  delivered  to  him  the  policies.  If  the  evidence  had 
stopped  here  there  would  have  been  just  one  question  for  de- 
termination. Had  the  agent  authority  to  waive  a  cash  payment  ? 
The  contract  or  policy  to  which  McCune  was  a  party,  and  by 
which  he  was  bound,  answered  no ;  then  it  would  have  been 
incumbent  on  plaintiff  to  show  that  outside  the  policy  the  com- 
pany had  conferred  on  him  such  authority,  or,  if  not  authorized, 
tjie  company  had  ratified  t^e  act.  No  precedent  authority  was 
shown ;  although  requested  to  do  so,  the  company  did  not  pro- 
duce in  evidence  the  written  appointment  of  the  agent  showing 
his  authority.  But  McKown  then  goes  further  and  states  he  sent 
the  notes  on  to  the  company  with  many  others ;  that  afterwards 
differences  arose  between  him  and  the  company,  and  Mr.  Wemple, 
vice  president,  came  from  New  York  to  Pittsburg  to  adjust  his 
accounts,  and  brought  these  notes  with  others  along ;  after  a 
settlement  and  a  large  balance  struck  against  him  as  agent, 
Wemple  took  these  notes  with  others  in  part  payment  of  the 
balance ;  Wemple  scrutinized  all  the  notes,  and  selected  such 
as  were  premium  notes.  When  the  notes  were  about  to  mature 
they  were  sent  on  to  Pittsburg  by  the  company  for  collection,  and 
when  presented  bore  the  indorsement,  "  For  collection  on  ac- 
count of  Manhattan  Life  Insurance  Co.  Wm.  C.  Frazee,  Sec'y*'' 
Part  of  tlie  aggregate  amount  of  the  notes  was  not  paid,  and 
tJie  company  returned  them  to  McKown,  charging  him  back 
witii  the  amount  impaid ;  he  then  took  new  notes  from  McCime 
for  so  much  as  remained  unpaid.    The  testimony  of  the  vice 


Digitized  by 


Google 


14  IMBRIE  V.  INS.  CO.,  Appellant 

Opinion  of  the  Court.  [178  Pa. 

president  and  secretary  does  not  contradict  these  facts ;  they 
state  however  that  the  taking  of  the  notes  was  an  individual 
arrangement  between  McKown  and  McCune,  not  authorized  by 
the  company ;  that  they  accepted  the  notes  from  McKown  only 
as  collateral  security  for  the  balance  due  the  company  from  him ; 
that  such  entries  on  the  company's  books  as  this,  ^^  Due  Co. 
Note  J.  D.  McCune,"  preceded  by  the  number  of  his  policy,  was 
only  a  method  of  bookkeepi|ig  to  accurately  keep  the  account 
of  the  company  with  its  agent.  While  this  may  be  so,  the  ques- 
ticm  was  still  for  the  jury.  Did  the  company,  with  full  knowl- 
edge that  the  notes  were  given  for  premiums  instead  of  cash, 
accept  them  as  payment,  and  adopt  precisely  such  course  for 
their  collection  as  if  they  were  the  owners  of  the  notes  ?  The 
credibility  of  the  witnesses  and  the  reasonable  inferences  to  be 
drawn  from  the  acts  of  the  parties  were  for  the  jury.  McKown 
testifies  that  as  between  him  and  McCune  he  accepted  them  as 
payment ;  assume  he  had  no  authority  to  do  so ;  if  the  company 
had  knowledge  of  this  violation  of  authority,  took  the  notes 
from  McKown  in  settlement  of  his  balance,  and  looked  alone  to 
him  for  payment ;  gave  no  notice  to  the  policy  holder  that  they 
disclaimed  the  agent's  authority;  the  jury  might  infer  the  com- 
pany ratified  his  act  in  accepting  the  notes  as  payment.  That 
part  of  the  notes  was  not  paid  at  the  time  of  McCune's  death  is 
not  important;  were  they  accepted  as  cash  and  the  policies  de- 
livered in  pursuance  of  that  f oim  of  payment  is  the  question ; 
he  might  have  paid  in  greenbacks,  and  afterwards  the  govern- 
ment might  have  refused  to  redeem  its  obligations ;  the  company 
might  have  accepted  iron  at  so  much  per  ton  as  cash,  and  after- 
wards have  failed  to  sell  for  one  half  the  value  at  which  they 
had  taken  it.  There  is  a  form  of  contract  with  reference  to 
notes  accepted  as  premiums,  which  in  some  of  the  cases  the 
courts  have  enforced ;  that  is  where  the  notes  on  their  face  stip- 
ulate that  if  not  paid  when  due  the  policy  shall  be  void.  But 
that  is  not  this  case. 

Another  significant  fact  tending  to  show  the  company  rati- 
fied the  act  of  the  agent  in  accepting  these  notes  as  absolute 
payment  is  the  notice  as  to  the  third  annual  premium;  that 
was  due  the  23d  of  January,  1896 ;  McCune  died  the  4th  of 
January,  nineteen  days  before  it  was  due ;  but  in  December, 
1894,  about  thirty  days  before  it  was  due,  the  company  sent 
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him  formal  notice  to  pay  this  premium  on  that  day,  or  his 
policies  would  be  void.  At  that  date  with  full  knowledge  that 
notes  had  been  received  for  the  first  two  years'  premium,  had 
been  in  the  company's  possession,  part  of  them  paid  and  part 
not  paid,  the  insured  is  notified  to  pay  the  premium  for  the  third 
year,  or  his  policy  will  be  avoided.  If  McCune  had  lived  until 
the  23d  of  January  and  had  paid  the  premium,  that  fact  alone, 
under  the  authorities,  would  have  effectually  estopped  the  com- 
pany from  denying  the  actual  payment  of  the  first  premiums. 
But  what  is  the  reasonable  inference  to  be  drawn  from  the  no- 
tice? Is  it  not  that  the  policies  are  now  valid,  the  first  two 
years'  premium  having  been  paid,  but  they  will  not  continue  to 
be  so  if  the  third  premium  be  not  paid?  Not  having  lived  to 
pay  the  third  year's  premium,  is  not  the  present  defense  an  after- 
thought suggested  by  an  otherwise  immediate  liability  for  the 
face  of  the  policies  ? 

We  do  not  see  how  the  learned  judge  of  the  court  below,  on 
all  the  evidence,  could  have  withheld  this  case  from  the  jury,  as 
urged  by  counsel  for  appellant.  There  were  one  or  two  inad- 
vertent misstatements  of  fact  as  to  dates,  and  one  in  treating 
the  testimony  of  one  witness  as  that  of  another,  but  these  trifling 
errors  could  have  had  no  possible  influence  on  the  verdict.  As 
to  the  complaint  that  the  charge  was  partial  and  an  argument 
to  the  jury  in  favor  of  plaintiff,  it  is  not  well  founded.  A  bare 
statement  of  the  undisputed  facts  in  this  case  is  itself  an  argu- 
ment against  defendant's  position  that  McKown's  conduct  was 
not  recognized  or  approved  by  it ;  and  if  defendant  failed  to 
rebut  the  inferences  warranted  by  the  facts,  that  was  not  the 
fault  of  the  judge,  who  seems  to  have  fairly  submitted  the  case. 
It  is  imfortunate  for  this  defendant  that  its  policy  holder  died 
when  he  had  only  paid  two  years'  premium  on  $20,000  insur- 
ance, but  it  is  generally  supposed  that  is  a  risk  life  insurance 
companies  take.  If  policy  holders  all  lived  until  the  annual 
premiums  equaled  the  amount  of  the  policies  there  would  be 
no  risk  assumed. 

We  see  nothing  in  any  of  the  assignments  of  error  warrant- 
ing a  reversal  of  the  judgment ;  therefore  it  is  afi&rmed. 
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*    Imbrie  v.  Ins.  Co.,  Appellant. 

Argued  May  7,  1896.  Appeal,  No.  77,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1896,  No.  897,  on  verdict  for  plaintiff.  Before  Stbb- 
BETT,  C.  J.,  Gbben,  Williams,  Mitchell  and  Deak,  JJ. 
Affirmed. 

Opinion  by  Mb.  Justice  Dean,  October  5, 1896 : 
For  the  reasons  given  in  No.  76  between  same  parties,  opinion 
handed  down  this  day,  the  judgment  is  affirmed. 


'•♦ 


Imbrie  v.  Ins.  Co.,  Appellant. 

Argued  May  7,  1896.  Appeal,  No.  78,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co 
April  T.,  1895,  No.  898,  on  verdict  for  plaintiff.  Before  Steb- 
BETT,  C.  J.,  Gbeen,  Williams,  Mitchell  and  Dean,  JJ. 
Affirmed. 

Opinion  by  Mb.  Justice  Dean,  October  5, 1896 : 
For  the  reasons  given  in  No.  76  between  same  parties,  opinion 
lianded  down  this  day,  the  judgment  is  affirmed. 


Imbrie  v.  Ins.  Co.,  Appellant. 

Argued  May  7,  1896.  Appeal,  No.  79,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
April  T.,  1895,  No.  899,  on  verdict  for  plaintiff.  Before  Stbb- 
BETT,  C.  J.,  Gbeen,  Williams,  Mitchell  and  Dean,  JJ. 
Affirmed. 

Opinion  by  Mb.  Justice  Dean,  October  5, 1896 : 
For  the  reasons  given  in  No.  76  between  same  parties,  opinion 
handed  down  this  day,  the  judgment  is  affirmed. 
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J,  L.  Brown  v.  William  H.  Pettit,  Administrator^  and 
Mary  A.  Davis,  Administratrix,  of  John  S.  Davis,  de- 
ceased, and  Webb  Evans,  Late  Partners,  trading  as 
Davis  &  Evans,  Appellants. 

[Marked  to  be  reported.] 

Banks  and  banking^Promissory  notes — Partnership — Notice — Discount, 
Where  a  partner  makes  a  promissory  note  in  his  own  name  payable  to 
the  order  of  his  firm,  indorses  the  name  of  the  firm  on  the  note,  and  re- 
quests a  bank  to  discount  the  note  and  place  the  proceeds  of  the  discount 
to  his  personal  credit  on  the  books  of  the  bank,  the  bank  has  notice  of  such 
irregularity  as  imposes  upon  it  the  duty  of  inquiry  as  to  whether  the  maker 
had  authority  from  the  firm  to  indorse  the  note  with  the  firm  name  and 
procure  its  discount  for  his  personal  use.  Ck>opor  v.  McClurkan,  22  Pa. 
80,  and  Tanner  v.  Hall,  1  Pa.  417,  followed.  Haldeman  v.  Bank  of  Mid- 
dletown,  28  Pa.  440.  Ihmsen  v.  Negley  Mohan  &  Co.,  26  Pa.  297,  distin- 
guished. 

Argued  May  7,  1896.  Appeal,  No.  381,  Jan.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  McKean  Co.,  June  T.,  1894, 
No.  222,  on  verdict  for  plaintiff.  Before  Stebbett,  C.  J^ 
Gbebk,  Williams,  Mitchell  and  Dean,  JJ.    Reversed. 

Assumpsit  on  a  promissory  note.    Before  Mohbison,  J. 

HISTORY  OP  THE  CASE. 

The  defendants,  John  S.  Davis  and  Webb  Evans,  were  part- 
ners under  the  firm  name  of  Davis  &  Evans,  in  a  general  mer- 
chandising business  at  Kane,  in  McKean  county,  Pennsylvania, 
in  1892  and  1893,  and  J.  L.  Brown,  the  plaintiff  and  appellee, 
was  at  the  same  time  doing  a  private  banking  business  at  Wil- 
cox, Elk  county,  Pennsylvania.  Kane  and  Wilcox  were  ten  or 
twelve  miles  apart,  connected  by  railroad  and  telegraph,  and  witli 
mail  communication  three  times  a  day. 

On  January  17, 1893,  Evans  presented  at  the  banking  house 
of  Brown,  the  plaintiff,  a  note  for  $1,250,  drawn  by  himself  to 
the  order  of  Davis  &  Evans  and  by  them  indorsed, 

It  was  also  indorsed  ^^  Joshua  Davis."  John  S.  Davis,  the 
partner  of  Evans,  was  wholly  ignorant  of  the  transaction  until 
after  the  note  in  suit— which  was  a  renewal  of  the  original  note 
Vol,  OLXxviii— 2 
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discounted  Januajy  17, 1898 — became  due  April  4, 1894.  The 
proceeds  of  this  original  note  were,  at  Evans'  request,  placed 
to  his  individual  account  on  the  books  of  the  bank  and  were 
used  by  him  for  his  individual  purposes.  No  part  of  the  pro- 
ceeds was  used  in  the  business  of  the  firm  of  Davis  &  Evans. 
The  written  portion  of  the  body  of  the  note  in  suit,  and  the  in- 
dorsement "  Davis  &  Evans,"  were  in  the  handwriting  of  Evans, 
and  the  indorsement,  "Joshua  Davis,"  was  a  forgery. 

Other  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  gave  binding  instructions  for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  f  1,406,37.  Defendants 
appealed. 

Error  assigned  among  others  was  binding  instructions  for 
plaintiff. 

Joseph  W.  Bouton^  of  Bouton  ^  Gallup^  and  J,  M,  McClure^ 
with  tiiem  W.  P.  Weston^  for  appellants. — The  circumstances 
were  such  as  to  invite  inquiry,  and  the  appellee,  having  failed 
to  inquire,  bad  faith  on  his  part  is  to  be  implied,  and  his  claim 
to  be  a  bona  fide  holder  thereby  defeated :  Smith  v.  Harlow, 
64  Me.  610 ;  2  Randolph  on  Commercial  Paper,  999 :  Merritt 
V.  Northern  R.  R.,  12  Barb.  (N.  Y.)  605 ;  Tanner  v.  Hall  & 
Easton,  1  Pa.  417  ;  Hendrie  v.  Berkowitz,  37  Cal.  113 ;  Wood's 
Byles  on  Bills  and  Notes,  101 ;  Miller  v.  Manice,  6  Hill  (N.  Y.), 
114 ;  N.  Y.  Fireman  Ins.  Co.  v.  Bennett,  6  Conn.  674 ;  Miller 
V.  Consolidated  Bank,  48  Pa.  614;  Haldemau  v.  Bank  of 
Middletown,  28  Pa.  440 ;  Central  Nat.  Bank  v.  Frye,  20  N.  E. 
Rep.  326. 

T.  A.  Lamb  and  F.  P,  Schoonmaker^  with  them  TFm.  Wallace 
Brown  and  A.  P.  Huey^  for  appellee. — The  plaintiff  in  this  case  is 
a  bona  fide  holder  of  a  negotiable  note  for  value  before  maturity, 
and  the  only  thing  that  can  defeat  his  recovery  will  be  bad  faith 
on  his  part,  and  the  burden  to  prove  this  bad  faith  is  on  the 
defendants,  and  they  have  not  done  it  in  this  case.  And  even 
though  it  should  be  shown  tliat  the  plaintiff  took  the  note  under 
circumstances  which  ought  to  have  excited  the  suspicion  of  a 
prudent  man,  it  would  not  prevent  recovery:  Phelan  v.  Moss, 
67  Pa.  69 ;  McSparran  v.  Neeley,  91  Pa.  17 ;  Bank  v.  Morgan, 
166  Pa.  199 ;  Richards  v.  Monroe,  85  Iowa  359 ;  Kitchen  v. 
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Loudenback,  48  Ohio,  177 ;  Breckenridge  v.  Lewis,  84  Me.  349 ; 
Farrell  v.  Lovett,  68  Me.  326 ;  Ihmsen  v.  Negley,  Mohan  &  Co., 
25  Pa.  297 ;  MiUer  v.  ConsoUdated  Bank,  48  Pa.  514 ;  1  Cook 
on  Stock  and  Stockholders,  442 ;  Goodwin  v.  Am.  Nat.  Bank, 
48  Conn.  550 ;  Moorehead  v.  Gilmore,  77  Pa.  118 ;  Potts  v. 
Taylor,  140  Pa.  601. 

Opinion  by  Mb.  Justice  Gbeen,  October  5, 1896 : 
Li  this  case  the  undisputed  factB  were  that  Webb  Evans  was 
the  maker  of  the  note  in  his  own  name,  made  it  payable  to  the 
order  of  his  firm,  Davis  &  Evans,  indorsed  the  name  of  the  firm 
on  the  note  and  requested  the  plaintiff  to  place  the  proceeds  of 
liie  discount  to  his  personal  credit  on  the  books  of  the  bank. 
As  between  Webb  Evans  and  the  fii-m  of  Davis  &  Evans,  on 
liie  face  of  the  paper,  disregarding  the  forged  indorsement  of 
Joshua  Davis,  the  proceeds  of  the  discount  should  have  been 
placed  to  the  credit  of  Davis  &  Evans.  That  firm  as  well  as 
Webb  Evans  had  an  account  on  the  books  of  the  bank  and  in 
ordinary  course  should  have  had  credit  for  the  proceeds.  Had 
Webb  Evans  indorsed  the  note  in  his  own  name  after  the 
indorsement  of  Davi^  &  Evans,  then  the  face  of  the  paper  would 
have  presented  an  apparent  title  in  Webb  Evans,  and  in  its 
ordinary  commercial  aspect,  the  paper  with  the  personal  request 
of  Webb  Evans  to  have  the  proceeds  placed  to  his  credit  would 
not  have  been  out  of  the  usual  course.  But  with  the  apparent 
title  to  the  note  being  in  Davis  &  Evans,  a  request  by  the 
maker  to  have  the  proceeds  placed  to  his  individual  credit  was 
out  of  the  usual  course,  and  we  think,  under  the  authorities,  the 
bank  became  subject  to  a  duty  of  inquiry. 

It  seems  to  us  that  these  facts  bring  the  case  within  the  rul- 
ing in  Cooper  v.  McClurkan,  22  Pa.  80,  and  Tanner  v.  Hall  & 
Easton,  1  Pa.  417,  and  distinguish  it  from  the  other  cases  cited 
for  the  appellee.  In  Cooper  v.  McClurkan  the  facts  are  briefly 
stated  in  the  opinion  thus,  '*  McClurkan  and  Fleming  were 
partners  in  trade  and  Fleming  drew  a  bill  of  exchange  of  the 
partnership  on  himself,  and  negotiated  it  to  the  plaintiff,  and 
now  in  a  suit  upon  it  McClurkan  defends  on  the  ground  that 
it  was  not  a  partnership  transaction.  This  appears  to  be  well 
taken,  for  the  case  without  other  evidence  stands  just  as  if 
Fleming  had  given  the  indorsement  of  his  partnership  on  his 
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own  note  as  security  for  his  own  debt,  which  he  could  not  do : 
Tanner  v.  Hall  &  Easton,  1  Pa.  417."  This  is  precisely  what 
was  done  by  Webb  Evans.  He  gave  his  own  note  to  his  finn 
for  the  amount  of  the  debt.  He  then  indorsed  the  firm  name 
on  the  note,  and  therefore  pledged  the  liability  of  the  firm  for 
his  own  debt,  and  this  he  could  not  do.  The  proper  thing  for 
him  to  do  in  ordinary  commercial  usage  would  have  been  to 
deposit  the  note,  or  its  proceeds  if  discounted,  to  the  credit  of 
the  firm.  When  he  did  not  do  that  he  departed  from  the  usual 
course  in  requesting  the  bank  to  place  the  proceeds  to  the  credit 
of  his  private  account,  and  thereby  made  a  manifest  misappro- 
priation of  the  firm's  money  to  his  own  use.  The  responsibility 
of  the  bank  in  such  circumstances  is  thus  shown  in  the  opinion 
of  LowRiB,  J.,  in  the  case  just  cited.  He  says,  "  The  plaintiff 
says  he  is  a  bona  fide  holder  without  notice  of  the  character  of 
the  paper.  Is  he  without  notice  ?  He  is  not  if  the  proper  in- 
quiries usually  made  by  a  prudent  man  would  have  led  him  to 
the  knowledge  of  the  fact  that  the  acceptor,  or  principal  debtor, 
had  himself  drawn  the  bill,  or,  in  other  words,  made  the  con- 
tract that  is  intended  to  pledge  the  partnership  as  surety  for 
himself. 

**  Common  prudence  demanded  that  the  authenticity  of  the 
signature  of  the  drawers  should  be  ascertained,  and  this  led 
directly  to  the  fact  that  it  was  made  by  Fleming  himself,  and 
common  sense  would  indicate  that  Fleming  had  no  right  to 
bind  his  partner  as  his  surety.  It  is  urged  that  in  borrowing 
money,  copartners  may  give  to  their  negotiable  paper  what  form 
they  please,  and  that  therefore  they  ought  to  be  liable  here  not- 
withstanding the  form.  The  premise  is  true,  but  the  con- 
clusion needs  for  its  support  the  proof  that  the  copartners  did 
borrow  the  money.  If  they  did  then  Fleming  is  an  accommo- 
dation acceptor,  and  the  drawers  are  bound  as  the  real  debtors. 
Without  this  proof  we  must  take  the  apparent  transaction  to 
be  the  true  one,  and  regard  Fleming  as  borrowing  money  for 
himself  and  attempting  to  pledge  his  partner  as  his  surety ; 
that  is  we  must  decide  the  case  according  to  the  evidence." 
Every  word  of  this  is  directly  applicable  to  the  case  at  bar,  only 
with  increased  force,  because  here  the  paper  was  the  direct  obli- 
gation of  Webb  Evans  alone  to  his  firm,  and  was  palpable  notice 
to  the  bank  that  it  was  his  private  debt  to  his  firm.    When  he 
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indoised  the  finn^s  name  and  asked  the  banker  nevertheless  to 
place  the  proceeds  to  his  individual  credit  it  was  a  direct  and 
immediate  application,  with  the  knowledge  and  consent  of  the 
banker,  of  the  firm^s  money  to  the  personal  use  of  the  maker. 

Tanner  v.  Hall  and  Easton,  1  Pa.  417,  is  in  the  same  line. 
We  held  there  that  an  indorsement  by  a  partner  of  his  separate 
accommodation  note  with  the  name  of  his  firm  is  a  sufficient 
indication  of  the  nature  of  the  transaction  to  make  it  the  duty 
of  the  bank  which  discounts  it  to  inquire  into  his  authority  to 
use  the  firm  name  for  the  occasion,  unless  there  are  circum- 
stances from  which  the  authority  can  be  implied.  Gibson,  C.  J., 
stating  the  facts,  said,  "  Hall  drew  the  note  in  question  in  favor 
of  H.  Cochran  &  Company,  procured  their  indorsement  of  it, 
indorsed  it  with  the  name  of  his  own  firm,  had  it  discounted  at 
the  Lumberman's  Bank  and  had  the  pitxseeds  of  it  put  to  the 
credit  of  his  personal  account.  .  .  .  But  that  Hall  had  drawn 
ostensibly  for  his  separate  accommodation  sufficiently  indicated 
that  his  firm's  indorsement  was  ako  for  his  separate  accommo- 
dation, and  made  it  the  duty  of  the  bank  to  inquire  into  his 
authority  for  the  act,  as  it  would  have  been  bound  to  do  had 
he  indorsed  the  name  of  the  firm  on  the  note  of  a  stranger. 
The  bank,  then,  and  the  present  holder  are  affected  with  knowl- 
edge that  the  transaction  was  a  separate  one ;  and  we  have  the 
naked  case  of  a  note  indorsed  with  the  name  of  a  firm  in  a  trans- 
action out  of  the  line  of  its  business ;  from  which  the  conclusion 
is  unavoidable,  that  it  was  discounted  on  the  faith  of  an  indorse- 
ment which  was  void  for  want  of  previous  authority  or  subse- 
quent confirmation."  The  present  case  is  stronger  than  t^is, 
because  there  was  no  intervening  third  party  outside  of  the 
firm  who  had  made  a  genuine  indorsement  for  the  accommodar 
tion  of  the  maker.  Here  the  transaction  was  direct.  The  part- 
ner made  his  own  note  to  his  own  firm  and  then  indorsed  the 
firm  name,  and  with  the  knowledge  and  participation  of  the 
bank  took  flie  proceeds  to  his  own  use.  It  was  affirmatively 
testified  by  the  other  partner  that  he  knew  nothing  of  the  trans- 
action, that  the  firm  got  no  part  of  the  proceeds  directly  or  in- 
directly, and  it  was  not  shown  that  there  was  any  course  of 
dealing  by  which  indorsements  of  the  firm  name  by  Webb  Evans 
on  paper  such  as  this  was  ever  sanctioned  or  approved  by  the 
firm.    The  nature  of  the  transaction  directly  informed  the  bank 
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that  the  firm  indorsement  was  made  by  Evans  for  his  private 
use,  and  that  knowledge  put  them  upon  inquiry. 

In  the  case  of  Miller  v.  Consolidated  Bank,  48  Pa.  514, 
Agnew,  J.,  in  commenting  on  Tanner  v.  Hall  &  Easton,  and 
pointing  out  the  difiference  between  the  two  cases,  said,  "  The 
case  of  Tanner  v.  Hall  &  Easton  differs  widely  from  this. 
There  Hall  drew  his  separate  note  for  his  own  accommodation 
to  the  order  of  another  firm,  who  indorsed  it,  then  he  indorsed 
the  name  of  his  own  firm  and  procured  it  to  be  discounted.  It 
was  held  that  the  form  of  the  note  and  the  circumstances  suffi- 
ciently indicated  to  the  bank  that  the  note  was  for  his  individ- 
ual accommodation,  and  thus  put  the  bank  upon  notice." 

The  case  of  Haldeman  v.  Bank  of  Middletown,  28  Pa.  440, 
is  cited  for  the  appellee  with  much  confidence,  and  is  claimed 
to  rule  this  case.  But  a  very  slight  examination  of  the  facts 
of  that  case  shows  it  to  be  radically  different  from  this.  The 
draft  was  drawn  in  the  firm  name  in  favor  of  Haldeman  who 
was  one  of  the  partners.  Ostensibly  therefore,  and  on  the  face 
of  the  paper,  it  purported  to  be  the  obligation  of  the  firm  to 
one  of  its  own  members.  Upon  such  paper  the  payee  was  ap- 
parently the  owner  of  the  paper,  and  in  regular  course  of  busi- 
ness would  be  entitled  to  have  the  proceeds  of  the  draft.  There 
was  nothing  to  give  notice  to  the  bank  that  the  transaction  was 
out  of  the  usual  course  or  was,  or  was  intended  to  be,  a  fraud 
upon  the  firm.  It  was  upon  these  grounds  that  the  case  was 
ruled.  Said  Knox,  J.,  in  delivering  the  opinion,  "  The  case 
depends  upon  the  question  whether  the  bank  was  bound  to  in- 
quire as  to  the  authority  of  Haldeman  to  draw  the  draft  in  the  firm 
name.  It  is  not  pretended  that  the  bank  had  actual  notice  that 
the  discount  was  for  Haldeman's  separate  use ;  but  it  is  alleged 
that  the  form  of  the  draft  was  sufficient  to  put  the  bank  upon 
inquiry.  The  draft  was  made  payable  to  Peter  Haldeman's 
order.  Was  this  an  indication  that  it  was  not  drawn  by  the 
firm  in  the  usual  course  of  its  business  ?  Certainly  it  was  not ; 
for  although  it  may  not  be  the  ordinary  form  in  which  bills 
are  drawn,  it  is  by  no  means  an  unusual  transaction,  when  the 
object  of  drawing  a  draft  is  to  raise  money  for  a  firm,  that  it 
should  be  made  payable  to  the  order  and  indorsed  by  one  of  the 
members  of  the  firm.  .  .  .  Where  a  draft  or  bill  drawn  in  the 
name  of  the  firm  by  one  of  the  partners  is  offered  for  discount. 
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the  presumption  is  that  drawing  the  draft  was  a  partnership 
transaction,  even  although  it  was  made  payable  to  the  order  of 
one  of  the  members  of  the  firm.  Actual  knowledge  that  a  bill 
or  note  purporting  to  be  drawn  or  made  by  a  firm  was  given 
without  the  consent  of  some  of  the  partners  is  a  good  defense 
as  to  the  non-consenting  partners,  but  the  presumption  that  the 
paper  is  what  it  purports  to  be  cannot  be  overthrown  upon  a 
mere  matter  of  form  in  inserting  the  name  of  one  of  the  mem- 
bers of  a  partnership  as  payee." 

The  case  of  Ihmsen  v.  ,Negley,  Mohan  &  Co.,  25  Pa.  297,  is 
also  of  the  same  character,  as  is  fully  explained  in  the  opinion 
in  the  last  case  cited.  We  think  the  assignments  of  error  are 
all  sustained. 

Judgment  reversed  and  venire  de  novo  awarded. 


George  H.  Dauler,  Robert  C.  McNamara,  Amos  0.  Tay- 
lor, William  Hartley,  James  Boor,  J.  M.  Hedding, 
J.  M.  Shoemaker  and  Edwin  W.  Middleton  tj.  John  G. 
Hartley  and  William  Hartley,  Jr.,  doing  business  as 
Bankers  under  the  firm  name  of  J.  G.  Hartley  &  Co., 
J.  M.  Campbell,  Geo.  W.  Kirk,  and  Geo.  W.  Kirk, 
Operator  for  J.  M.  CampbelL  Appeal  of  J.  M.  Camp- 
bell. 

[Marked  to  be  reported.] 

Contrac(r— Wagering  contract — Stockholder. 

So  long  as  money  staked  on  the  result  of  a  wager  remains  in  the  hands 
of  the  stakeholder  it  belongs  to  the  person  from  whom  it  came,  and  may 
be  wi^drawn  by  him  notwithstanding  the  loss  of  the  bet,  and  without  the 
consent  of  the  other  party  to  the  contract. 

A  deposit  of  money  with  third  persons  who  arc  stakeholders,  for  the 
purpose  of  being  used  by  a  broker  as  margins  in  the  mere  purehiise  and 
sale  of  differences  in  the  market  prices  of  stocks  and  grain,  without  actual 
purchases  or  sales  of  stocks  or  grain  in  specie,  is  a  mere  wageHng  con- 
tract, and  if  the  money  is  still  in  the  hands  of  the  stakeholder  and  not  paid 
over  to  the  person  who  made  the  titmsaction,  it  may  be  rocorered  back. 

Equity — Mutual  accounts— Interpleader— Multiplicity  of  suits— Inade- 
quate remedy  at  law. 
Several  persons  deposited  money  witli  one  of  two  defendants  in  a  bill 
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in  equity  as  a  stakeholder,  to  be  used  by  the  other  defendant  in  stock 
gambling  transactions.  The  bill  was  filed  after  the  transactions  had  been 
made,  but  before  the  money  had  been  paid  over  by  the  stakeholder  to  the 
second  defendant.    Held,  that  equity  had  jurisdiction  over  the  case. 

Argued  May  12,  1896.  Appeal,  No.  87,  Jan.  T.,  1896,  by 
J.  M.  Campbell,  from  decree  of  C.  P.  Bedford  Co.,  Feb.  T.,  1891 
No.  1,  on  bill  in  equity.  Before  Steeebtt,  C.  J.,  Green,  Mc- 
CoLLXJM,  Mitchell  c^id  Fell,  J  J.    Affirmed. 

Bill  in  equity  for  an  account  and  injunction. 

The  case  was  referred  to  J.  G.  Russell,  Esq.,  as  master  and 
examiner. 

The  master  found  that  the  plaintiffs  and  the  defendants  all 
resided  in  Bedford  County,  Pennsylvania,  at  the  time  of  the 
transactions  in  controversy,  except  J.  M.  Campbell,  who  resided 
in  Pittsburg,  and  carried  on  the  business  there  of  a  general 
broker  in  stocks,  grains,  etc.  He  had  special  wires  under  an 
arrangement  with  a  telegraph  company,  which  he  hired  out  to 
persons  in  various  parts  of  the  country  who  were  engaged 
in  the  business  of  brokers. 

About  the  beginning  of  July,  1891,  George  W.  Kirk  opened 
a  room  called  the  stock  exchange  in  the  borough  of  Bedford, 
Pa.,  which  was  continued  until  the  beginning  of  December  fol- 
lowing, in  which  were  posted  the  daily  market  quotations  on 
stocks,  produce  and  the  like.  The  plaintiffs  went  to  this  room 
and  there  engaged  in  buying  and  selling  said  articles  on  the 
belief  and  representations  of  said  Kirk  that  he  was  the  operator 
at  Bedford  for  the  said  J.  M.  Campbell,  and  that  all  transac- 
tions by  them  were  had  with  Campbell  through  Kirk. 

In  the  purchase  or  sale  of  stock,  grain  and  the  like,  any  of 
the  plaintiffs  directing  sales  or  purchases  placed  certain  sums 
as  margins  in  the  hands  of  said  Kirk  under  the  distinct  agree- 
ment with  Kirk  and  J.  G.  Hartley  &  Co.  that  Kirk  would 
deposit  the  money  with  J.  G.  Hartley  &  Co.,  bankers,  as  hold- 
ers for  all  the  parties  interested :  that  the  money  was  to  be  put 
to  the  account  of  J.  M.  Campbell,  but  said  account  was  a  con- 
ditional one ;  the  funds  were  not  to  be  withdrawn  from  the  bank 
or  paid  over  to  Campbell  without  the  consent  of  the  parties  who 
advanced  the  same,  nor  until  the  transactions  were  closed  ac- 
cording to  the  conditions  of  the  sale  or  purchases  on  which  the 
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monejrs  were  staked,  and  the  bank  so  received  the  money  and 
agreed  to  so  hold  the  funds. 

The  amount  of  money  paid  in  as  margins  or  advanced  as 
above  by  the  different  plaintiffs  was  as  follows :  by  Dauler, 
tl,745 ;  by  Hartley,  $316 ;  by  Hartley  and  Taylor,  $3,120 ;  by 
Shoemaker,  #660;  by  McNamara,  $530;  by  Boor,  $320.  The 
balance  in  the  bank  of  J.  G.  Hartley  &  Co.  on  November  30, 
1891,  was  $6,384.48. 

The  other  facts  which  are  material  to  an  understanding  of 
this  case  appear  by  the  opinion  of  the  court  below. 

The  master  made  a  pro  rata  distribution  of  the  balance  in 
bank  among  the  plaintiffs. 

The  court,  Lokoeneokeb,  P.  J.,  filed  the  following  opinion  : 

The  findings  of  fact  and  law  by  the  master  do  not  appear  in 
consecutively  numbered  paragraphs,  as  is  usual  under  our  rule 
of  court,  but  are  found  in  the  form  of  answers  given  in  response 
to  requests  from  both  sides.  This,  though  not  the  most  con- 
venient arrangement,  seems  to  comply  substantially  with  the 
equity  rules  adopted  January  15, 1894. 

While  there  is  some  conflict  between  the  bill  and  answer  and 
in  the  testimony,  it  does  not  seriously  affect  the  material  ques- 
tions upon  which,  as  it  seems  to  us,  the  case  must  be  deter- 
mined. In  stock  gambling  transactions,  like  these,  it  is  not 
strange  the  participants  should  differ  as  to  the  terms  on  which 
they  dealt.  From  Campbell  and  Kirk  down  to  the  last  cus- 
tomer they  did  not  pretend  to  own  a  dollar's  worth  of  the  com- 
modities in  which  they  assumed  to  be  dealing.  Nothing  was 
actually  bought  or  sold  in  Bedford  or  elsewhere,  but  it  was  a 
mere  matter  of  wagers,  of  bookkeeping  and  the  adjustment  of 
^balances.  The  master  finds  in  answer  to  the  plaintiffs'  request, 
tiiat  Campbell  ^^  acknowledges  that  he  took  the  trades  himself 
and  did  nothing  towards  investing  the  funds  he  received  in  the 
articles  which  were  supposed  to  be  bought  and  sold."  The 
business  was,  therefore,  all  confined  to  the  little  circle  made  up 
of  Campbell,  Kirk  and  their  customeis  at  Bedford. 

The  profit  of  one  was  the  loss  of  another  of  their  number. 
Each  party  negotiated  with  reference  to  keeping  its  grasp  on 
the  fund,  against  tiie  inevitable  day  of  reckoning,  which  was 
sure  to  come  under  such  a  state  of  business.    Distrusting  each 
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Other,  they  each  sought  to  so  frame  the  papers  and  arrange  for 
the  security  of  the  deposits  as  to  guard  against  the  other  con- 
trolling them.  It  was  a  scramble  for  advantage,  in  which  they 
could  not  be  expected  to  agree  as  to  the  precise  terms  of 
contract.  Upon  one  thing,  however,  all  ai*e  agreed ;  namely, 
that  so  far  as  the  fund  now  in  dispute  is  concerned,  it  repre- 
sents the  pure,  unmixed  margins  arising  on  their  stock  gam- 
bling transactions.  This  is  asserted  as  to  the  nature  of  the 
business  in  the  bill  and  answers ;  is  sworn  to  by  all  the  wit- 
nesses, contended  for  in  the  requests  and  points  submitted  to 
the  master  on  both  sides,  found  by  him  and  again  bitterly  in- 
sisted upon  on  the  final  argument.  It  is  denied  by  no  one,  and 
may  be  accepted  as  a  settled  fact. 

Another  matter  which  is  clear  of  controversy  is  the  fact  that 
the  fund  is  not  in  the  hands  or  control  of  either  of  the  contend- 
ing parties,  but  in  the  banking  house  of  J.  G.  Hartley  &  Co.,  a 
third  party,  which  however  has  no  interest  in  the  results  of  the 
ventures  or  the  fund  itself.  The  plaintiffs  placed  it  there  in 
the  form  of  stakes  or  margins,  and  now  seek  to  recover  it. 
Campbell  concedes  this,  but  resists  a  recovery  on  the  ground 
that  it  belongs  to  him  as  the  result  of  his  winnings  and  because 
the  greater  portion  of  it  was  credited  to  his  name  on  the  books 
of  the  bank. 

The  main  contention  of  the  counsel  for  defendants  is  that  the 
claim  of  the  plaintiffs  rests  on  an  illegal  foundation,  on  trans- 
actions which  are  against  the  policy  of  the  law,  and  that  the 
presentation  of  their  case  involves  a  disclosure  of  this  fact,  and 
hence  a  court  will  not  lend  itself  to  aid  them,  but  will  leave 
them  where  it  finds  them.  This  would  clearly  be  so  if  there 
liad  been  a  final  execution  of  the  wagers  by  payment  to  the 
winner.  It  is  not  necessary  to  refer  to  the  multitude  of  author- 
ities sustaining  this  well  recognized  doctrine.  But  we  think 
it  is  as  well  settled  that  so  long  as  the  money  remains  in  the 
possession  of  a  third  party,  who  confessedly  has  no  right  to 
retain  it,  the  party  placing  it  there  may  recover  it.  This  is 
especially  true  when  notice  of  the  desire  to  do  so  is  given  be- 
fore the  event  occurs  upon  which  it  is  staked. 

It  has  not,  of  course,  been  usual  in  operations  on  margins,  to 
place  the  wager  with  a  stakeholder,  and  hence  no  precedent  is 
found  in  the  books  of  an  effort  to  recover  margins  from  such  a 
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depositary.  But  here  the  parties  selected  one,  who  now  has  the 
fond  in  litigation.  The  master  expressly  finds  in  answer  to 
the  defendants'  11th  point  that  the  bank  was  a  "stakeholder," 
and  in  this  we  think  he  was  fully  sustained.  Kirk  testified 
that  the  money  was  to  be  held  in  the  bank  for  the  use  of  the 
people  who  put  it  in,  and  the  plaintiffs  and  bank  officer  all  say 
that  the  bank  was  designated  to  perform  that  office  between 
the  parties. 

A  "stakeholder"  is  defined  in  the  Century  Dictionary  to  be 
"  in  law,  one  holding  a  fund  which  two  or  more  claim  adversely 
to  each  other."  In  Rapalje  and  Lawrence's  law  dictionary, 
"  stakeholder  primarily  means  a  person  with  whom  money  is 
deposited  pending  the  decision  of  a  bet  or  wager  (q.  v.),  but  it 
is  more  often  used  to  mean  a  person  who  holds  money  or  prop- 
erty which  is  claimed  by  rival  claimants,  but  in  which  he  him- 
self has  no  interest."  In  the  23  Am.  &  Eng.  Ency.  of  Law, 
p.  18,  "  a  stakeholder  is  a  depositary  for  both  parties  of  money 
advanced  by  them,  respectively,  with  a  naked  authority  to  de- 
liver it  over  upon  the  proposed  contingency.  He  is  not  regarded 
as  a  party  to  the  illegal  contract." 

Can  the  plaintiffs  recover  back  the  margins  deposited  with 
Hartley  &  Co.  ?  It  has  been  repeatedly  held  that  while  the 
stake  continues  in  the  custody  of  the  holder,  it  may  be  sued  for. 
"  When  the  action  is  against  the  stakeholder  before  its  pay- 
ment and  after  notice  not  to  pay  it  over,  the  money  may  be  re- 
covered back :  "  Cotton  v.  Thurland,  5  Term  R.  406.  In 
McAllister  v.  Hoffman,  16  S.  &  II.  147,  Gibson,  C.  J.,  said, 
"  The  result  of  the  authorities  undoubtedly  is,  that  the  loser 
may  withdraw  his  stake  at  any  time  befoi*e  actual  payment  to 
the  winner."  And  this  he  asserts  of  wagers  void  only  at  com- 
mon law  and  without  reference  to  statutory  enactments.  In  the 
case  of  Forscht  v.  Green,  53  Pa.  138,  a  recovery  from  a  stake- 
holder was  had,  though  notice  not  to  pay  to  the  winner  was  given 
only  after  the  event  had  taken  place.  It  being  an  election  bet, 
the  court  held  he  could  then  sue  for  his  money,  and  that  he 
could  have  done  so  prior  to  the  act  of  1839.  The  rule  is  thus 
stated  in  the  elaborate  note  to  Godsall  v.  Boldero,  2  Smith's 
Leading  Cases,  part  1,  8th  ed.,  page  319,  "  But  it  is  held  in 
general,  that  so  long  as  the  money  staked  on  the  result  of  a 
wager,  remains  in  the  hands  of  a  stakeholder,  it  belongs  to  the 
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person  from  whom  it  came,  and  may  be  withdrawn  by  him,  not- 
withstanding the  loss  of  the  bet,  and  without  the  consent  of  the 
other  party  to  the  contract.  A  notice  not  to  pay  will  operate 
as  a  countermand  of  the  authority  implied  by  the  original  de- 
posit, and  a  subsequent  payment  will  be  no  defense  to  an  action 
for  money  had  and  received."  It  further  states,  "  the  law  was 
so  held  in  Vischer  v.  Yates,  11  Johns.  (N.  Y.)  23,  and  although 
this  decision  was  overruled  by  Yates  v.  Foot,  12  Johns  1,  it  is 
sustained  by  the  course  of  decision  throughout  this  country, 
which  establishes  that  the  position  of  the  stakeholder  in  such 
cases,  is  that  of  a  mere  agent  or  bailee,"  etc.,  and  the  views  thus 
expressed  are  then  fortified  by  the  citation  of  numerous  author- 
ities. "  If  the  authority  is  actually  revoked  before  the  money 
is  paid  over,  it  remains  a  naked  deposit  to  the  use  of  the  depos- 
itor:" Shaw,  C.  J.,  in  Ball  v.  Gilbert,  12  Met.  (Mass.)  397. 
In  Stacy  v.  Foss,  19  Me.  335,  it  was  held  immaterial  that  the 
notice  to  the  stakeholder  came  after  the  happening  of  the  event 
on  which  the  wager  depended,  so  it  was  before  payment  to  the 
winner.  And  to  the  same  effect  is  Gilmore  v.  Woodcock,  69 
Me.  118 ;  s.  c.  31  Am.  Rep.  256. 

"The  rule  is  general,  both  in  England  and  this  country, 
that  when  a  wager  is  made  and  the  stakes  are  deposited  with 
the  stakeholders,  either  party  may,  at  any  time  before  the  result 
is  ascertained  and  the  money  paid  over  to  tlie  winner,  withdraw 
from  the  illegal  transaction,  notify  the  stakeholder  and  demand 
and  recover  his  deposit  money:"  Lewis  v.  Bruton,  49  Am.  Rep. 
816  (74  Ala.  R.  317),  and  cases  there  cited.  In  Wilkinson  v. 
Tousley,  10  Am.  Rep.  144,  (16  Mum.  Rep.  299),  it  is  said,  "  The 
other  question  presented  by  the  case  at  bar  is,  whether  money 
bet  upon  an  illegal  wager  can  be  recovered  by  the  loser  of  the 
stakeholder,  if  before  paying  it  over  to  the  winner,  the  stake- 
holder has  been  notified  by  such  loser  not  to  pay  it  over  and  the 
loser  has  demanded  its  repayment  to  himself.  There  is  a  re- 
markable approach  to  unanimity  in  the  authorities  in  answering 
this  question  in  the  affirmative,"  citing  a  large  number  of  au- 
thorities. The  case  of  Deaver  v.  Bennett,  26  Am.  St.  Rep.  415, 
(29  Neb.  Rep.  812),  contains  the  following  in  the  opinion  of  the 
court :  "  At  common  law,  where  the  wager  is  illegal,  either  party 
may  claim  the  money  deposited  by  him,  from  the  stakeholder, 
even  after  the  wager  is  decided  against  him,  if  the  demand  is 
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made  before  the  money  is  actaally  paid  over.'*  To  the  same 
effect  was  the  case  of  Riddle  v.  Perry,  19  Neb.  Rep.  506.  The 
same  doctrine  is  also  clearly  announced  in  Bernard  v.  Taylor, 
87  Am.  St  Rep.  693. 

A.  C.  Freeman,  E^q.,  the  compiler  of  the  American  Decisions, 
in  his  note  to  the  case  of  Downs  y.  Quares,  12  Am.  Dec.  839, 
sajTS,  ^*  It  is  the  nniyersally  accepted  doctrine  that  no  action  in 
affirmance  of  an  illegal  wager  can  be  maintained,  but  that  ac- 
tions which  proceed  upon  a  disaffirmance  of  the  contract  as 
illegal  and  void  may  be  sustained  while  the  contract  is  execu- 
tory. Under  the  English  decisions,  which  have  been  followed 
in  most  of  the  United  States,  the  contract  is  considered  execu- 
tory until  the  money  depending  upon  the  result  of  the  wager 
has  been  actually  paid  to  tlie  winner.  In  accordance  with  tiiis 
view,  where  the  articles  wagered  are  placed  in  the  hands  of  a 
stakeholder,  the  determination  of  the  event  does  not  execute 
the  contract,  and  an  action  on  the  part  of  the  loser  will  lie  to 
recover  what  he  has  deposited  with  the  stakeholder." 

"  Which  of  the  parties  is  the  more  blamable,  is  quite  imma- 
terial : "  Spring  Company  v.  Knowlton,  103  U.  S.  60.  See  also, 
Seigel  V.  Funk,  3  Pitts.  R.  28. 

These  authorities,  together  with  Alf  ord  v.  Burke,  68  Am.  Dec. 
457 ;  Hardy  v.  Hunt,  70  Am.  Dec.  788 ;  Tarleton  v.  Boher,  44 
Am.  Dec,  360 ;  App  v.  Coryell,  3  P.  &  W.  494,  and  Conklm  v. 
Conway,  18  Pa.  329,  cited  by  the  master,  seem  to  sustain  quite 
fully  the  right  of  the  depositor  to  recover  his  stake  at  any  time 
before  it  has  really  passed  into  the  hands  of  the  winner.  And 
as  the  law  puts  operations  in  mere  margins  on  the  same  footing 
as  other  wagering  contracts,  we  think  the  foregoing  authorities 
apply  with  equal  force  to  the  case  at  bar. 

The  right  to  recover  is  not  dependent  on  statutory  authority, 
as  was  contended  by  counsel  for  the  defendants  on  the  argument. 
But  the  defendants  say  that  after  the  checks  had  been  given 
and  deposited  by  Kirk  in  the  bank,  to  the  credit  of  Campbell, 
matters  had  progressed  so  far  that  the  plaintiffs  could  not  dis- 
affirm their  contracts ;  that  they  were  in  fact  executed.  From 
the  foregoing  statements  of  the  law  it  seems  however  that  a 
contract  of  this  character  is  executed  only  when  the  successful 
party  gets  the  money  in  his  grasp.  There  are  no  equities  oper- 
ating in  his  favor  to  give  him  title  short  of  that    No  innocent 
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third  persons  are  affected  by  these  dealings.  The  checks  never 
passed  beyond  the  stock  gamblers.  And  as  the  contracts  them- 
selves were  utterly  void,  are  not  all  checks,  accounts  and  papers 
relating  to  them  void  as  well? 

The  Supreme  Court  of  our  state  said,  in  Lloyd  v.  Leisenring, 
7  Watts  294,  in  approving  Smith  v.  Mitchell,  1  Binn.  110, 
"  The  doctrine  is  laid  down,  that  all  contracts  which  have  for 
their  object  anjrthing  which  is  repugnant  to  justice  or  against 
the  general  policy  of  the  common  law  or  the  provisions  of  a  stat- 
ute are  void ;  and  where  a  contract  or  agreement  is  entered  into 
with  a  view  to  violate  any  of  their  principles  or  provisions,  there 
is  no  form  of  words,  however  artfully  introduced  or  admitted, 
and  no  evidence  of  contract  which  ingenuity  can  suggest,  which 
will  give  effect  to  a  contract  expressly  prohibited  or  declared 
null  and  void." 

Harper  v.  Young,  112  Pa.  419,  is  a  case  in  which  a  negotiable 
note,  given  in  a  gambling  transaction,  was  held  void  though  in 
the  hands  of  an  innocent  holder  for  value  ;  and  in  the  case  of 
Griflfith  V.  Sears,  112  Pa.  523,  a  bond  given  by  way  of  margins, 
for  the  adjustment  of  differences  in  stock  gambling,  was  held 
void.  The  same  rule  was  applied  to  a  promissory  note  given 
to  a  broker  to  satisfy  losses  arising  from  stock  gambling  opera- 
tions in  the  case  of  Gaw  v.  Bennett,  153  Pa.  247. 

"  When  an  instrument  is  absolutely  void  in  its  creation,  it 
cannot  be  made  valid  by  any  subsequent  transaction  immediately 
arising  out  of  it.  It  is  not  like  a  security  given  by  an  infant, 
which  is  only  voidable:"  Woodson  v.  Barrett,  3  Am.  Dec.  614. 

A  check  given  for  a  gaming  consideration  was  held  void  in 
Fuller  V.  Hutchings,  70  Am.  Dec.  746 ;  Williams  v.  Judy,  44 
Am.  Dec.  699,  and  Edgell  v.  McLaughlm,  6  Wh.  176.  See  also 
Cunningham  v.  Nat.  Bk.  of  Augusta,  51  Am.  St.  Rep.  266. 

How  can  the  checks  in  this  case  be  held  effective  to  transfer 
the  fund  as  between  parties  to  the  illegal  dealings  ?  That  they 
were  void  and  worth  no  more  than  so  much  blank  paper  can- 
not be  disputed.  And  are  the  book  entries'  in  relation  to  them, 
made  by  the  bank  officials  with  full  knowledge  of  the  character 
of  the  transactions,  of  more  value  for  that  purpose? 

Jurisdiction  of  the  bill  in  this  case  was  originally  entertained 
by  our  predecessor  on  the  bench,  and  we  afterwards  refused  to 
dissolve  the  preliminary  injimction  granted  by  him.    It  has  been 
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Strenuously  urged  that  it  is  not  a  case  for  equity  juiisdiction, 
and  that  if  the  plaintiffs  have  a  remedy  at  all  it  is  at  law.  In 
the  closing  lines  of  the  15th  paragraph  of  the  amended  bill  it  is 
alleged,  with  an  air  of  ingenuous  artlessness,  that  ^^  the  paying  over 
of  said  money  to  said  Kirk  or  Campbell  by  said  bank  would  be 
a  fraud  on  the  said  complainants,  contrary  to  law  and  equity, 
prejudicial  to  the  interests  of  the  community,  against  public  policy 
and  the  rights  of  the  individuals  concerned."  Better  groimds 
for  the  intervention  of  an  equity  court  are,  we  think,  assigned 
in  the  17th  paragraph.  Besides,  in  addition  to  the  reasons 
given  by  the  master  for  entertaining  equity  jurisdiction,  the 
fund  is  insufficient  to  pay  all  the  depositors  in  full,  as  his  dis- 
tribution shows,  and  if  each  had  bi*ought  his  suit  at  law,  his  pro 
rata  share  could  not  have  been  arrived  at  in  a  separate  action. 
If  the  plaintiffs  are  entitled  to  recover  the  fund  in  controversy, 
we  think  they  are  in  the  right  court.  "  Chancery  has  jurisdic- 
tion to  restrain  the  enforcement  of  an  unexecuted  and  illegal 
wager  contract : "  Patillon  v.  Hippie,  82  Am.  Rep.  31.  That 
was  a  bill  in  an  Illinois  court  to  restrain  a  stakeholder  from 
paying  over  the  stakes.  Woodson  v.  Barrett,  3  Am.  Dec.  612, 
supra ;  Davidson  v.  Givins,  4  Am.  Dec.  695 ;  Clay  v.  Fry,  6  Am. 
Dec.  654,  were  all  cases  in  equity  to  restrain  the  collection  of 
paper  founded  on  gaming  considerations:  2  Pomerqy's  £q. 
Juris,  section  939,  etc. 

Having  jurisdiction  it  was  the  master's  duty  to  determine  the 
whole  matter,  as  he  did,  by  a  pro  rata  distribution  of  the  fund  to 
those  who  had  contributed  to  it.  Entertaining  these  views,  we 
overrule  the  exceptions  to  the  report  of  the  master  and  confirm 
his  report 

Error  assigned  was  decree  of  the  court. 

A.  A,  Stevens  and  L.  O.  McQuistion^  with  them  J.  H.  Jordan 
and  AlexanderKing^  for  appellants. — The  court  should  have 
dissolved  the  injunction:  Machette  v.  Hodges,  1  Brewster's 
llep.  816 ;  Carpenter  v.  Burden,  2  Parsons'  Eq.  27 ;  Dull  v. 
Holl,  1  Phila.  269 ;  McVeagh  v.  Brindle,  5  Lancaster,  26 ;  Hus- 
ton V.  Huston,  1  W.  N.  C.  26 ;  HiUiard  on  Inj.  109,  par.  40 ; 
Berlew  v.  Illuminating  Co.,  1  Pa.  C.  C.  651 ;  Lutz  v.  Lutz,  34 
P.  L.  J.  260 ;  Bedford  v.  Potter,  9  Phila.  560 ;  Hopkinson  v.  Mor- 
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timer;  1  W.  N.  C.  139 ;  2  Selling  on  Ex.  Remedies,  par.  1056 ; 
Brewster's  Eq.  Prac.  p.  421.  - 

The  injunction  was  improvidently  granted.  An  injunction 
will  be  refused  till  the  court  are  satisfied  that  the  case  before 
them  is  of  a  right  about  to  be  destroyed^  irreparably  injured,  or 
great  and  lasting  injury  about  to  be  done :  Uarkinson's  App., 
78  Pa.  203 ;  Brown's  App.,  62  Pa.  17 ;  Kelley  v.  City,  63  Leg. 
Int.  234;  Minnig's  App.,  82  Pa.  373;  Hoffman's  App.,  10 
W.  N.  C.  401 ;  McCaU  v.  Barrie,  14  W.  N.  C.  420. 

The  claim  of  plaintiffs  is  not  within  the  jurisdiction  of  a  court 
of  equity:  1  Story's  Eq.  p.  316;  Ham  v.  Smith,  87  Pa.  66 ;  2 
Pomeroy's  Eq.  454 ;  Patterson's  App.,  13  W.  N.  C.  154 ;  Holt  v. 
Green,  73  Pa.  198 ;  6  Am.  &  Eng.  Ency.  of  Law,  708 ;  Evans  v. 
Dravo,  24  Pa.  62;  1  Story's  Eq.sec.  294;  Hershey  v.  Weitmg, 
60  Pa.  244 ;  Bredin's  App.,  92  Pa.  241 ;  1  Pomeroy's  Eq.  343 ; 
AUebach  v.  Hunsicker,  132  Pa.  349 ;  Stewart  v.  Pamell,  147  Pa. 
623 ;  Harbaugh  v.  Butner,  148  Pa.  274 ;  Merryman  v.  Stock 
Ex.,  1  Pa.  C.  C.  478;  Smalte's  App.,  99  Pa.  132;  Hilliard  on 
Injunction,  217 ;  Grey  v.  Ohio  &  Penna.  R.  R.  Co.,  1  Grant, 
412;  Richard's  App.,  67  Pa.  105;  Bispham's  Eq.  (ed.  1882) 
page  64;  Gallagher  v.  R.  R.,  38  Pa.  102;  Smaltz's  App.,  99 
Pa.  310;  Edelman  v.  Latshaw,  159  Pa.  644;  McGowin  v. 
Remington,  12  Pa.  56 ;  Bridesburg  Mfg.  Co.'s  App.,  106  Pa.  275 ; 
De  Zouche  v.  Garrison,  140  Pa.  430 ;  Dohnert's  App.,  64  Pa. 
311 ;  Bechtel  v.  Sheafer,  117  Pa.  655. 

Kirk  was  not  Campbell's  agent :  Wharton  on  Agency,  114 ; 
Underwriters  Association  v.  George,  97  Pa.  238 ;  Union  Refin- 
ing Co.  V.  Bushnell,  88  Pa.  89. 

Hartley  &  Company  were  not  stakeholders  for  plaintiffs  of 
the  money  standing  to  the  credit  of  Campbell  in  their  bank. 

S>  P.  Wolverton  and  John  M.  Reynolds^  for  appellees. — Camp- 
bell's right  to  these  funds  cannot  accrue  on  terms  different  from 
those  made  with  Kirk:  Kelsey  y.  Nat.  Bank  of  Crawford  Co., 
69  Pa.  426;  Mundorff  v.  Wickersham,  63  Pa.  89;  Stephenson 
V.  Grim,  100  Pa.  73 ;  Jones  v.  Nat.  Building  Association,  94 
Pa.  215 ;  Sunbury  Fire  Ins.  Co.  v.  Humble,  100  Pa.  499.  Plam- 
tiffs  may  show  for  whose  actual  use  the  Campbell  account  was 
kept :  Patterson  y.  Marine  Nat.  Bank,  130  Pa.  419 ;  Hemphill 
V.  Yerkes,  132  Pa.  646 ;  Burger  v.  Burger,  136  Pa.  499. 
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Deposits  were  made  under  terms  of  the  agreement  of  the 
depositors,  Kirk,  and  the  bank.  J,  G.  Hartley  &  Co.  were 
stakeholders  of  these  funds :  Tarleton  v.  Boher,  44  Am.  Dec. 
358 ;  Wharton  on  Contracts,  ed.  1882,  sec.  352 ;  Nace  v.  Boyer, 
30  Pa-  110;  Alford  v.  Burk,  68  Am.  Dec.  449;  McKee  v. 
Manice,  11  Cushing,  858;  Vischer  v.  Yates,  11  Johns,  23; 
Conklin  v.  Conway,  18  Pa.  329 ;  Forscht  v.  Green,  53  Pa.  140 ; 
Hardy  v.  Hunt,  70  Am.  Dec.  787 ;  Downs  v.  Quarles,  12  Am. 
Dec.  338;  Clay  v.  Fry,  6  Am.  Dec.  654;  Moore  v.  Tripp,  20 
N.  J.  263 ;  Ruchinzky  v.  De  Haven,  97  Pa.  202 ;  8  Am.  &  Eng. 
Ency.  of  Law  899 ;  Wharton  on  Contracts,  641 ;  Repplier  v. 
Jacobs,  149  Pa.  167. 

The  remedy  is  in  equity:  Harrisburg  Nat.  Bank  v.  Hiester, 
2  Pierson,  256;  Adams  v.  Beach,  1  Phila.  99;  Wharton  on 
Contracts,  sec.  454;  Aycinena  v.  Peries,  6  W.  &  S.  243 ;  Har- 
per's App.,  109  Pa.  9;  Bitting's  App.,  105  Pa.  517;  Electric 
Co.'s  App.,  114  Pa.  574 ;  Wesley  Church  v.  Moore,  10  Pa.  280 ; 
Kirkpatrick  v.  McDonald,  11  Pa.  393 ;  Yard  v.  Patton,  13  Pa. 
282 ;  Socher's  App.,  104  Pa.  615 ;  Riegel  v.  Am.  Life  Ins.  Co., 
153  Pa.  147. 

.  Opinion  bt  Mb.  Justice  Gbben,  October  6, 1896 : 
The  controversy  in  this  case  is  over  a  fund  in  the  hands  of 
J.  G.  Hartley  &  Co.,  one  of  the  defendants.  The  money  in 
their  possession  is  claimed  by  J.  M.  Campbell,  another  defend- 
ant who  is  the  appellant,  and  it  is  also  claimed  by  the  plaintiffs. 
Hartley  &  Co.  make  no  claim  to  it  whatever,  and  so  far  as  the 
contending  claimants  are  concerned  they  are  mere  stakeholders. 
This  fact  has  been  found  by  the  master  and  the  finding  has  been 
confirmed  by  the  court  and  is  in  entire  accord  with  the  whole 
of  the  testimony.  There  are  certain  fundamental  facts  which 
are  altogether  without  question,  and  which  must  be  regarded 
as  established  facts  in  the  case.  One  is  that  Campbell  never 
placed  a  dollar  of  the  money  with  Hartley  &  Co.  Another  is 
that  the  present  plaintiffs  actually  furnished  the  whole  of  the 
money  in  dispute  and  considerably  more  besides.  In  point  of 
fact  tiie  money  was  deposited  with  Hartley  &  Co.  by  George  W. 
Kirk,  but  Kirk  received  the  whole  of  it  from  the  plaintiffs.  It 
was  deposited  under  an  arrangement  made  between  the  plain- 
tiffs and  Kirk,  who  was  a  broker  in  stocks  and  grain,  but  who 
Vol.  oiiXxvin — 3 
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was  totally  irresponsible,  and  it  was  deposited  in  the  name  of 
Campbell,  not  because  it  was  Campbell's  money,  but  in  order 
that  it  might  be  used  as  margins  upon  transactions  in  the  pur- 
chase and  sale  of  stocks  and  bonds,  in  a  purely  speculative  man- 
ner, and  not  with  any  intention  to  make  actual  purchases  and 
deliveries  of  the  stocks  and  grain  dealt  in.  It  was  expressly 
agreed  that  the  money  deposited  to  the  credit  of  the  account 
called  ''J.  M.Campbell"  should  not  be  drawn  out  on  checks  of 
J.  M.  Campbell  without  the  consent  of  the  plaintiffs.  It  was 
well  said  in  the  opinion  of  the  learned  court  below  that,  *'  From 
Campbell  and  Kirk,  down  to  the  last  customer,  they  did  not 
pretend  to  own  a  dollar's  worth  of  commodities  in  which  they 
assumed  to  be  dealing.  Nothing  was  actually  bought  or  sold  in 
Bedford  or  elsewhere,  but  it  was  a  mere  matter  of  wagers,  of 
bookkeeping  and  the  adjustment  of  balances.  The  master  finds 
in  answer  to  the  plaintiffs'  request,  that  Campbell  'acknowl- 
edged that  he  took  the  trades  himself  and  did  nothing  towards 
investing  the  funds  he  i*eceived  in  the  articles  which  were  sup- 
posed to  be  bought  and  sold.'  The  business  was  therefore  all 
confined  to  the  little  circle  made  up  of  Campbell,  Kirk  and  their 
customers  at  Bedford."  Turning  to  Campbell's  testimony  we 
find  he  said,  "  I  was  receiving  from  different  people ;  some  would 
buy,  some  sell.  Now  all  that  I  needed  to  go  into  the  market  to 
buy  from  any  brother  broker  would  be  the  difference  between 
buying  and  selling.  Q.  You  didn't  trouble  your  mind  about  any 
purchase?  A.  I  never  bought  anything  directly  in  the  ex- 
change unless  they  wanted  the  stock.  Q.  You  understood  these 
transactions  here  were  simply  transactions  on  the  differences  ? 
A.  I  presume  they  were." 

The  case  then  substantially  presents  in  its  leading  and  domi- 
nating features,  a  deposit  of  money  by  the  plaintiffs  with  third 
persons  who  are  stakeholders,  for  the  purpose  of  being  used  as 
margins  in  the  mere  purchase  and  sale  by  the  defendant,  Cami>- 
bell,  of  differences  in  the  market  prices  of  stocks  and  grain, 
without  any  actual  purchases  or  sales  of  stocks  or  grain  in  specie. 
Under  all  our  decisions  these  are  mere  wagering  contracts  and 
are  illegitimate  transactions,  and  the  money  being  still  in  the 
hands  of  the  stakeholder  and  not  paid  over  to  the  person  who 
made,  or  who  claimed  to  have  made,  the  transeu^tions,  the  ques- 
tion is,  can  money  deposited  for  such  uses  but  not  actually  paid 
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over  be  recovered  back.  Upon  that  question  the  authorities 
cited  in  the  report  of  the  master,  the  opinion  of  the  court  below 
and  the  argument  for  the  appellant,  are  most  full  and  conclusive, 
and  they  are  very  numerous.  In  fact  they  are  not  controverted. 
A  very  brief  reference  only  will  be  necessary. 

In  the  note  to  Godsall  v.  Boldero,  2  Smith's  Leading  Cases, 
Stii  ed.  part  1,  p.  319,  the  doctrine  is  thus  stated:  ^^But  it 
is  held  in  general  that  so  long  as  the  money,  staked  on  the 
result  of  a  wager,  remains  in  the  hands  of  the  stakeholder,  it  be- 
longs to  the  person  from  whom  it  came,  and  may  be  withdrawn 
by  him,  notwithstanding  the  loss  of  the  bet  and  without  the 
consent  of  the  other  party  to  the  contract.  ...  A  notice  not  to 
pay  will  operate  as  a  countermand  of  the  authority  implied  by 
the  original  deposit,  and  a  subsequent  payment  will  be  no  de- 
fense to  an  action  for  money  had  and  received." 

In  McAllister  v.  Hoffman,  16  S.  &  R.  147,  we  held  that 
money  bet  upon  an  election  and  deposited  with  a  stakeholder, 
who,  after  the  event  of  the  election  is  known,  has  notice  not  to 
pay  it  over  to  the  winner,  may  be  recovered  back  by  the  loser. 
Said  Gibson,  C.  J.,  "  The  resxdt  of  the  authorities  undoubtedly 
is  that  the  loser  may  withdraw  his  stake  at  any  time  before 
actual  payment  to  the  winner."  In  Conklin  v.  Conway,  18  Pa. 
329,  we  held  the  same  doctrine.  An  action  lies  against  a  stake- 
holder for  money  deposited  by  plaintiff  with  him  on  a  bet,  and 
which  the  stakeholder  has  not  paid  over,  or  which  he  has  paid 
to  the  other  party  after  demand  by  plaintiff  and  notice  of  with- 
drawal of  the  bet,  or  that  it  had  failed  through  a  dispute  as  to 
the  mode  of  its  decision.  To  the  same  effect  is  the  case  of 
Forscht  V.  Green,  53  Pa.  138. 

In  Harper  v.  Young,  112  Pa.  419,  we  applied  the  same  prin- 
ciple to  a  case  in  which  the  defendant  gave  a  note  to  pay  money 
lost  by  another  at  play,  although  the  note  was  in  the  hands  of  an 
innocent  holder  for  value.  A  fraud  was  also  practiced  upon  the 
defendant,  to  induce  him  to  give  the  note,  but  we  held  that  the 
gambling  character  of  the  transaction  still  remained,  and  avoided 
the  note.  In  a  per  curiam  opinion,  we  said,  "  The  undoubted 
evidence  proves  the  note  in  contention  was  given  in  a  gambling 
transaction.  The  fact  that  a  fraudulent  device  was  superadded 
to  induce  the  giving  of  the  note,  did  not  destroy  the  gambling 
nature  of  the  scheme.     The  note  was  made  payable  to  the  order 
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of  the  person  who  won  the  money  in  gambling,  and  in  payment 
of  the  debt  thereby  incurred,  •  .  .  The  foundation  of  the  trans- 
action and  also  the  consideration  of  the  note,  both  rested  on  the 
one  gambling  operation.  Such  being  the  case,  and  although  the 
note  is  negotiable  in  form,  it  is  void  even  in  the  hands  of  a  good 
faith  and  innocent  holder  for  value." 

In  Gaw  V.  Bennett,  153  Pa.  247,  we  went  one  step  further, 
and  applied  the  same  rule  to  a  note  given  to  a  stock  broker  by 
a  customer,  for  whom  he  had  bought  and  sold  stocks  at  various 
times,  resulting  in  a  loss,  for  the  amount  of  which  the  customer 
gave  his  promissory  note.  The  present  chief  justice  delivering 
the  opinion  after  commenting  upon  the  evidence  and  the  func- 
tion of  the  jury  in  connection  therewith,  said,  "  On  the  contrary 
we  think  the  testimony  tended  to  prove  that  the  intention  of 
both  parties  was  merely  to  wager  upon  the  prospective  price  of 
said  stocks,  settle  the  difference  and  pay  the  gain  or  loss ;  in 
other  words  their  transactions  throughout,  were  in  fact  repeated 
acts  of  gambling  in  the  stocks  referred  to  in  said  accounts,  and 
the  jury  were  warranted  by  the  evidence  in  so  finding.  ...  In 
this  state  the  law  relating  to  gambling  contracts  has  been  finally 
settled  in  a  long  line  of  cases,  among  which  are  the  following," 
citing  a  large  number  of  cases.  No  difference  is  made  in  these 
cases  between  those  in  which  the  wager  was  void  under  the 
statutes  against  horse  racing  and  gaming,  and  those  which  re- 
sulted from  wagering  stock  transactions.  Fareira  v.  Gabell,  89 
Pa.  89,  was  one  of  the  latter  kind,  and  that  case  is  thus  referred 
to  in  the  further  course  of  the  opinion  above  cited:  "  Also  that 
notes  given  to  a  broker  to  cover  losses  in  stock  gambling  opera- 
tions are  void ;  that  money  advanced  by  a  broker  to  pay  such 
losses  cannot  be  recovered,  nor  can  the  broker's  conlmissions  be 
recovered,  because  the  whole  transaction  is  unlawful." 

Griflfiths  V.  Sears,  112  Pa.  523,  was  another  instance  of  the 
same  kind.  We  there  held  that  a  bond,  given  by  way  of  margin 
to  secure  a  settlement  of  differences  in  a  stock  gambling  trans- 
action, is  void  for  want  of  a  good  and  legal  consideration. 

It  is  not  necessary  to  multiply  the  references.  They  are  all 
in  the  same  direction.  If  then,  actual  obligations  founded  upon 
the  settlement  of  real  transactions  in  the  stock  market,  which 
have  resulted  in  loss,  where  the  dealing  was  upon  the  basis  of 
margins  for  speculative  operations,  are  void,  how  much  stronger 
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is  the  present  case  where  a  mere  deposit  of  money  was  made 
witli  a  stakeholder,  and  it  has  not  been  paid  over,  and  where, 
also,  there  never  were  any  real  transactions  of  purchase  and  sale, 
but  only  a  dealing  in  differences. 

We  are  very  clearly  of  opinion  both  upon  principle  and  au- 
thority, that  the  moneys  deposited  with  Hartley  &  Co,  were 
within  the  control  of  the  plaintiffs  at  any  time  before  they  were 
paid  over  to  Campbell,  and  therefore  they  can  be  recovered  in 
this  proceeding. 

Some  minor  questions  are  raised  in  the  paper-boot,  the  prin- 
cipal one  being  the  question  of  jurisdiction.  We  have  no  doubt 
upon  that  subject  The  money  deposited  with  Hartley,  though 
coming  from  several  different  persons  was  entered  in  one  joint 
account  called  "  J.  M.  Campbell."  A  number  of  transactions 
were  made  and  a  considerable  part  of  the  money  deposited  was 
paid  out.  The  contest  is  over  the  resulting  balance,  but  in 
order  that  the  balance  could  be  ascertained  the  accounts  would 
have  to  be  adjusted,  and  the  balance  struck.  But  that  could 
not  be  done  in  a  separate  common  law  action  by  each  depositor. 
There  could  be  no  adequate  remedy  except  by  making  all  the 
persons  interested  parties  to  the  proceeding,  and  having  the  ac- 
counts adjusted  so  that  the  rights  of  each  one  could  be  deter- 
mined^ and  as  to  that  each  depositor  would  be  entitled  to  be 
heard,  not  only  as  against  Campbell  and  against  Hartley  &  Co., 
but  as  to  each  other.  The  accounts  are  also  mutual,  represent- 
ing numerous  items  of  deposit  on  the  one  side,  and  still  more 
numerous  transactions  on  the  other.  On  the  ground  therefore 
of  inadequacy  of  the  legal  remedy,  and  of  mutual  accounts,  and 
community  of  interest  in  a  joint  fund  which  requires  an  ascer- 
tainment and  division  into  several  separate  interests,  and  the 
prevention  of  a  multiplicity  of  suits,  the  jurisdiction  of  equity 
is  undoubted.  The  fourth  head  of  equity  jurisdiction  under 
tlie  act  of  1836  is,  "The  determination  of  rights  to  property  or 
money  claimed  by  two  or  more  persons,  in  the  hands  or  posses- 
sion of  a  person  claiming  no  right  of  property  therein."  While 
this  source  of  jurisdiction  is  generally  exercised  by  a  bill  of 
interpleader  that  remedy  is  not  exclusive,  and  we  know  of  no 
reason  why  the  jurisdiction  undoubtedly  conferred  by  the  act 
should  not  be  exercised  under  another  bill  which  is  more  adapted 
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to  all  iJie  facts  of  the  case.  Injunction  and  discoveiy  were  also 
needed  for  the  purposes  of  an  adequate  remedy. 

The  other  questions  raised  are  without  merit  and  do  not  need 
discussion.  We  are  of  opinion  that  the  decree  of  the  learned 
court  below  was  entirely  correct  and  that  it  should  be  affirmed. 
The  assignments  of  error  are  all  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  the  cost  of  the  appel- 
lant. 


John  W.  Rutherford  v.  The  Pennsylvania  Midland  Rail- 
road Company.     Appeal  of  H.  Frank  Gump  et  al. 

Receivers^Receivtrs^  certificates— Sailroads, 

While  the  court  will  not  ordinarily  make  a  decree  authorizing  the  issue 
of  receivers^  certificates  for  the  completion  of  an  unfinished  railroad,  such 
a  decree  is  proper  where  it  is  made  at  the  request  of  the  president  of 
the  company  with  the  approval  of  the  holders  of  ninety-six  per  cent  of  the 
bonds,  and  the  decree  provides  that  it  shall  be  without  prejudice  to  the 
nonconsenting  bondholders. 

Receivers — Receiver'' s  certificates — Creditors, 

Creditors  of  a  railroad  company  whose  claims  for  material  and  labor 
accrued  more  than  six  months  pnor  to  the  appointment  of  a  receiver  for 
the  company,  have  no  standing  to  object  to  the  issuance  of  receiver's  cer- 
tificates for  the  payment  of  claims  for  materials  and  labor  which  accrued 
within  six  months  prior  to  the  receivership. 

Argued  May  12, 1896.  Appeal,  No.  175,  Jan.  T.,  1896,  by 
H.  Frank  Gump  et  al.,  creditors  of  the  Pennsylvania  Midland 
Railroad  Company,  from  decree  of  C.  P.  Bedford  Co.,  Nov.  T., 
1895,  No.  2,  on  bill  in  equity.  Before  Stebrbtt,  C.  J.,  Green, 
McCoLLUM,  MrrcHBLL  and  Fell,  JJ.    Aflfirmed. 

Bill  in  equity  for  a  receiver. 

Petition  for  authority  to  issue  receiver's  certificates. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  entering  decree  authorizing  the  issu- 
ance of  receiver's  certificates. 

Alexander  King,  with  him  Kerr  ^  McNamara^  Moses  A. 
Points  and  Reynolds  ^  Colvin^  for  appellant — The  facts  set 
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forth  in  the  bill  do  not  warrant  the  appointment  of  a  receiver. 
They  merely  show  that  the  plaintiff  is  a  creditor  of  the  railroad 
company,  that  his  money  is  due  and  unpaid,  that  there  are  other 
creditors  who  are  pressing  for  their  claims,  and  that  the  com- 
pany does  not  have  the  means  to  pay.  He  has  a  complete  and 
adequate  remedy  at  law :  Suydam  v.  Ins.  Co.,  51  Pa.  394 ;  Bisp- 
ham's  Eq.  sec.  526 ;  Brinkerhoff  v.  Brown,  4  Johns.  Ch.  680 ; 
Page  V.  Heath,  56  Pa.  223 ;  Rice  v.  St.  Paul  R.  R.,  24  Minn. 
467.  Simple  contract  creditors,  whose  claims  have  not  been 
reduced  to  judgment,  cannot  come  into  a  court  of  equity  and 
obtain  a  seizure  of  the  property  of  their  debtor,  and  its  applica- 
tion to  their  claims :  Hollins  v.  Brierfield,  C.  &  I.  Co.,  150  U.  S. 
371. 

The  appointment  of  a  receiver  does  not  vest  in  the  coui-t 
absolute  control  over  the  property  nor  general  authority  to  dis- 
place vested  contract  liens:  Kneeland  v.  Loan  &  Trust  Co., 
136  U.  S.  89. 

It  is  not  in  the  province  of  a  court  of  equity  to  appoint  a 
receiver  and  award  receiver's  certificates  for  the  purpose  of  build- 
ing and  equipping  a  railroad  which  exists  largely  on  paper  and 
is  at  best  but  a  speculative  enterprise :  Wallace  v.  Loomis,  97 
U.S.  146;  Hammock  V.  Loan  &  Trust  Co.,  105  U.S.  77;  Barton 
V.  Barbour,  104  U.  S.  126 ;  Quincy  R.  R.  v.  Humphreys,  145 
U.  S-  82;  Toledo  D.  &  B.  R.  R.  v.  Hamilton,  134  U.  S-  296 ; 
Hollins  V.  Brierfield  C.  &  I.  Co.,  150  U.  S.  371. 

John  S.  WdleTy  for  appellee. — The  appellee  clearly  had  the 
right  to  invoke  the  aid  of  a  court  of  equity.  While  it  is  true 
that  at  the  time  of  his  appointment  he  was  not  a  judgment  cred- 
itor, yet  he  had  a  lien  upon  the  property  which  is  sufficient. 

If  there  was  a  defense  existing  to  the  bill  as  framed,  the  right 
of  the  plaintiff  in  the  bill  to  proceed  on  the  ground  that  the 
legal  remedy  had  not  been  exhausted  must  be  made  in  limine 
and  does  not  of  itself  oust  the  court  of  jurisdiction :  Hollins  v. 
Brierfield  Coal  &  Iron  Co.,  150  U.  S.  380 ;  Reynes  v.  Dumont, 
130  U.  S.  554 ;  Brown  v.  Lake  Superior  Iron  Co.,  134  U.  S.  530. 

The  right  of  the  appellant  to  object  is  not  greater,  if  as 
great,  as  the  defendant  in  the  bill :  5  Thompson  on  Corpora- 
tions, sec.  6874 ;  Wabash  R.  R.  v.  Dykeman,  32  N.  E.  Rep.  823. 

Objection  to  the  equity  of  plaintiff's  claim  must  be  taken  by 
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demurrer  or  is  waived :  Farley  v.  Kittson,  120  U.  S.  803 ;  Rhode 
Island  V.  Mass.,  14  Peters,  210. 

The  appointment  of  a  receiver  in  case  of  railroad  companies 
is  a  matter  of  discretion :  Sage  v.  Memphis  &  L.  R.  R.  R.,  125 
U.  S.  861- 

The  general  creditors  are  not  adversely  affected  by  the  decree. 
Their  chance  of  recovering  anything  on  their  claims  will  be  in- 
creased by  completing  the  road.  If  the  road  were  sold  in  its 
present  condition,  the  bondholder&  would  be  first  to  participate 
in  the  fund  realized  from  the  sale,  and  the  hope  of  the  general 
creditors  getting  anything  would  be  totally  destroyed. 

The  doctrine  of  receiver's  certificates  appUes  almost  exclusively 
to  railroad  property :  Kennedy  v.  St.  Paul,  etc.  R.  R.,  2  Dill.  455 ; 
Meyers  v.  Johnson,  53  Ala.  237 ;  Wallace  v.  Loomis,  97  U.  S. 
146 ;  Bank  of  Montreal  v.  C.  C.  &  W.  R.,  48  Iowa,  518 ;  Milten- 
berger  v.  Logansport,  C.  &  S.  R.  R.,  106  U.  S.  286 ;  Union 
Trust  Co.  V.  Illinois  Midland  R.  R.,  117  U.  S.  435 ;  Swann  v. 
Wright,  110  U.  S.  590 ;  Turner  v.  R.  R.,  95  111.  134 ;  Jerome  v. 
McCarter,  94  U.  S.  734 ;  Smith  v.  McCullough,  104  U.  S.  225 ; 
Investment  Co.  v.  R.  R.,  36  Fed.  Rep.  48 ;  Kneeland  v.  Luce, 
141  U.  S.  491 ;  Langdon  v.  R.  R.,  53  Vt  228 ;  Humphreys  v. 
Allen,  101  ni.  490 ;  U.  S.  Trust  Co.  v.  R.  R.  Co.,  25  Fed.  Rep. 
800 ;  Taylor  v.  Phila.  R.  R.,  7  Fed.  Rep.  377. 

Receiver's  certificates  are  as  a  rule  expressly  declared  by  the 
order  of  the  court  to  be  first  liens  upon  the  property  and  fran- 
chises of  the  road:  Wallace  v.  Loomis,  97  U.  S.  146. 

The  bondholders  will  be  bound  by  such  issue  when  they  con- 
sent to  it:  Langdon  v.  Vt.  &  Canada  R.  R.,  53  Vt.  229;  Mc- 
Ilhenny  v.  Binz,  80  Tex.  145;  Dunham  v.  Cincinnati,  etc., 
R.  R.  Co.,  1  Wall.  254 ;  Huidekoper  v.  Locomotive  Works,  99 
U.  S.  258 ;  Dennison  v.  C.  A.  &  St  L.  R.  R.  Co.,  4  Biss.  414 ; 
Duncan  v.  Mobile  &  Ohio  R.  R.  Co.,  2  Woods,  542;  Brown  v. 
Erie  Ry-  Co.,  19  How.  Prac.  84 ;  Vatable  v.  New  York,  etc., 
R.  R.  Co.,  96  N.  T.  49 ;  Turner  v.  Indianapolis,  etc.,  R.  R.  Co., 
8  Biss.  315 ;  Atkins  v.  Petereburg  R.  R.  Co.,  3  Hughes,  307 ; 
Davis  V.  Gray,  16  Wall.  203 ;  Douglas  v.  Cline,  12  Bush,  608 ; 
Tommey  v.  Spartanburg,  etc.,  R.  R.  Co.,  4  Hughes,  640 ;  Kelly 
V.  Receiver  of  Green  Bay,  etc.,  R.  R.  Co.,  10  Biss.  151 ;  s.  c, 
5  Fed.  Rep.  846 ;  Calhoun  v.  St.  Louis,  etc.,  R.  R.  Co.,  9  Biss. 
330 :  Ellis  v.  Boston,  Hartford  &  Erie  R.  R.  Co.,  107  Mass.  28; 
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Coe  V.  C.  P-  &  I.  R.  R.  Co.,  10  Ohio  St.  372;  Gumey  v.  At- 
lantic, etc.,  R,  R.  Co.,  58  N.  Y.  358. 

Opinion  by  Mb.  Cheep  Justice  Stbbbett,  October  6, 1896 : 

The  bill  in  this  case  avers  a  contract  by  plaintiff  with  defend- 
ant company  for  the  construction  of  its  railroad,  partial  perform- 
ance of  the  contract,  insolvency  of  the  company  and  threatened 
destmction,  disintegration  and  sacrifice  of  its  property,  etc.,  and 
concludes  with  a  prayer  for  the  appointment  of  a  receiver  "  to 
take  charge  of,  keep  and  preserve  the  property  of  said  company, 
subject  to  the  further  order  of  the  court."  On  October  24, 
1895,  plaintiff  was  appointed  receiver.  Six  days  thereafter,  the 
president  of  defendant  company,  at  the  instance  of  the  holders 
of  four  hundred  and  ninety-one  out  of  a  total  issue  of  five  hun 
dred  and  ten  bonds  of  said  company,  petitioned  the  court  for  a 
decree  authorizing  the  issue  of  receiver's  certificates  to  the 
amount  of  $50,000  for  the  payment  of  claims  against  the  com- 
pany for  materials  and  supplies  furnished  and  labor  performed 
within  the  preceding  six  months ;  said  certificates  to  be  first 
liens  on  defendant  company's  property.  On  November  7, 1895, 
the  receiver,  at  the  instance  of  same  bondholders,  petitioned 
the  court  for  a  decree  authorizing  the  issue  of  receiver's  certifi- 
cates, not  exceeding  $150,000,  for  the  completion  of  said  railroad. 

On  November  25, 1895,  the  appellants,  one  of  whom  was  the 
holder  of  five  of  said  company's  bonds,  and  both  claiming  to  be 
creditors  of  defendant  company  for  materials,  labor  and  money 
furnished  for  the  construction  of  its  railroad,  more  than  six 
months  prior  to  the  appointment  of  the  receiver,  asked  leave  to 
intervene  and  object  to  the  issuance  of  said  certificates. 

On  December  20, 1895,  the  decree  prayed  for  was  made,  but 
"without  prejudice  to  the  rights  of  the  non-consenting  bond- 
holders, and  with  leave  hereafter  to  petition  to  have  their  bonds, 
like  those  of  the  consenting  bond-holders,  held  subject  to  the 
prior  lien  of  the  receiver's  certificates." 

Our  first  impression  was  that  the  learned  judge  had  gone  too 
far  in  authorizing  the  issuance  of  receiver's  certificates  for  the 
completion  of  an  unfinished  railroad,  that  to  do  so  would  be 
establishing  a  dangerous  precedent,  etc.  Ordinarily,  this  would 
undoubtedly  be  so,  and  we  would  not  hesitate  to  express  our 
disapprobation  of  such  proceedings ;  but,  upon  fuUer  consider- 
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ation  of  the  special  and  somewhat  peculiar  facts  and  circum- 
stances of  this  case,  we  are  not  prepared  to  say  that  he  was  so 
clearly  in  error  that  the  proceedings  should  be  reversed.  We 
are  rather  inclined  to  think  that  to  sustain  the  contentions  of 
the  appellants  would  be  prejudicial  to  all  parties  concerned. 
In  matters  tliat  rest  so  largely  in  the  sound  discretion  of  the 
trial  court  as  do  cases  of  this  kind,  we  should  not  interfere 
unless  there  appears  to  have  been  manifest  abuse  of  that  dis- 
cretion. 

In  view  of  the  fact  that  the  proceedings  complained  of  were 
had  at  the  request  of  a  very  large  proportion  of  the  bondholders, 
and  without  prejudice  to  those  nonconsenting,  it  is  unnecessary 
to  notice  specially  some  of  the  questions  presented  by  the  record. 
As  to  the  equitable  power  of  the  court  to  appoint  a  receiver  of 
an  iosolvent  railroad  company  when  a  proper  case  is  presented, 
there  cannot  be  any  doubt.  Such  appointments,  as  already  inti- 
mated, rest  in  the  sound  discretion  of  the  court,  exercised  with 
a  view  to  the  interests — ^both  public  and  private — that  may  be 
involved.  This  is  also  true,  in  the  main,  as  to  the  power  of 
the  court  to  authorize  its  receiver  to  raise  money  necessary  for 
tlie  preservation  and  completion  of  a  railroad,  and  to  make  the 
same  chargeable  as  a  lien  thereon.  Whether  as  a  general  rule 
the  power  to  order  receiver's  certificates  for  the  completion  of  a 
railroad,  and  make  them  a  lien  prior  to  existing  bonds,  should 
not  be  limited  to  ^^  going  concerns,"  may  be  regarded  as  an  open 
question ;  but,  in  view  of  the  fact  that  the  decree  in  this  case 
was  made  upon  the  request  of  a  very  large  majority  of  the  bond- 
holders, and  those  who  did  not  join  in  the  request  are  sufficiently 
protected  by  the  form  of  the  decree,  it  is  unnecessary  in  this 
case  to  further  consider  the  subject.  The  ground  upon  which 
courts  act  in  all  such  cases  is  the  enhancement  of  the  security 
of  the  bondholders.  When  it  appears  that  the  holders  of  over 
ninety-six  per  cent  of  the  bonds  assented  to  the  decree,  it  is  fair 
to  assume  that  the  security  of  the  bonds,  as  a  class,  is  not  likely 
to  be  impaired  thereby. 

The  decree  authorizing  receiver's  certificates  for  the  payment 
of  the  prior  claims  in  this  case  stands  on  substantially  the  same 
footing.  It  was  requested  by  the  president  of  the  company  rep- 
resenting the  stockholders  thereof.  The  usual  rule  is  to  allow 
prior  claims  for  materials  and  labor  for  the  six  months  preced- 
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ing  the  appointment  of  the  receiver :  Union  Trust  Co.  v.  Illi- 
nois Midland  Railroad  Co.,  117  U.  S.  484;  20  Am.  &  Eng. 
Ency.  of  Law,  425.  This  is  evidently  the  rule  adopted  by  the 
bondholders  in  petitioning  for  the  decree  in  this  case.  An  in- 
spection of  the  petition  and  account  shows  that  Thomas  Stuff t 
is  allowed  a  preference  for  $2,250  for  materials  furnished  since 
May  1, 1895,  but  a  similar  claim  by  him,  antedating  the  period 
of  six  months  prior  to  appointment  of  the  receiver,  is  not  al- 
lowed. The  appellants  appear  to  be  creditors  whose  claims 
accrued  more  than  six  months  prior  to  said  appointment,  and 
hence  they  would  not  be  entitled  to  preference  in  any  event. 
They  are  not  therefore  in  a  position  to  complain  of  the  action 
of  the  court. 

It  is  unnecessary  to  notice  other  questions  presented  by  the 
record.    Neither  of  the  specifications  of  error  is  sustained. 

Decrees  affirmed  and  appeal  dismissed  with  costs  to  be  paid 
by  the  appellants,  H.  Frank  Gump  and  others. 
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DeeedenCs  estate— 'Claim  against— Bond— Executors  and  administrators. 

The  mere  fact  that  the  executor  of  the  maker  of  a  bond  which  had  ma- 
tured several  years  before  the  death  of  the  testator  has  unexplained  pos- 
session of  the  bond  which  is  payable  to  the  executor,  will  not  prevent  the 
executor  from  recovering  on  the  bond. 

An  executor  at  the  time  of  his  testator^s  death  had  unexplained  posses-^ 
sioii  of  a  bond  made  by  testator  to  the  executor,  which  had  matured 
several  years  prior  to  testator^s  death.  The  evidence  showed  that  the 
bond  represented  a  loan,  and  that  testator^s  financial  condition  and  his 
own  declarations  were  opposed  to  the  theory  that  the  bond  had  been  paid, 
and  there  was  nothing  on  the  bond  to  show  that  it  had  been  paid,  ffeld^ 
that  there  was  sufficient  evidence  to  show  a  hostile  title  in  the  executor 
against  the  testator^s  estate. 

Aigued  May  18,  1896.  Appeal,  No.  78,  July  T.,  1895,  by 
William  Rehfuss,  from  decree  of  O.  C.  Lancaster  Co.,  dismiss- 
ing exceptions  to  auditor's  report.  Before  Williams,  McCol- 
LUif,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 
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Exceptioiis  to  report  of  auditor,  W.  W.  Franklin,  Esq. 

Philip  Euhlman,  the  decedent,  an  aged  citizen  of  Lancaster, 
died  December  12, 1890.  He  was  a  widower,  and  he  left  as  his 
heirs  and  legatees  three  children,  Michael,  Bemhard  (also  called 
Benjamin)  and  Louisa,  intermarred  with  William  Rehfuss,  the 
accountant,  who  was  appointed  his  executor. 

The  material  portion  of  the  auditor's  report  is  as  follows : 
The  item  on  the  credit  side  of  the  account,  to  wit :  April  7, 
1893,  William  Rehfuss,  for  notes  and  mterest,  $1,674.48  is  ex- 
cepted to.    This  claim  consists  of  four  items,  namely : 

1.  A  judgment  bond  from  Philip  Euhlman  to  William  Reh- 
fuss, dated  June  9, 1883,  payable  in  one  year  from  date,  condi- 
tioned for  the  payment  of  $90.00,  with  interest  at  the  rate  of 
six  per  cent  from  date. 

2.  A  note  as  follows : 

«  $150.00.  Lancaster,  Pa.,  January  16, 1884. 

"  Three  months  after  date  I  promise  to  pay  to  the  order  of  Wil- 
liam Rehfuss,  One  Hundred  and  Fifty  Dollars,  without  defal- 
cation, value  received,  with  interest. 

"And  further  I  do  hereby  authorize  and  empower  any  Attor- 
ney of  any  Court  of  Record  of  Pennsylvania,  or  elsewhere,  to 
appear  for  and  enter  Judgment  against  me  for  the  above  sum, 
with  or  without  declaration,  with  costs  of  suit,  release  of  errors, 
without  stay  of  execution,  and  with  five  per  cent,  added  for  col- 
lecting fees ;  and  I  also  waive  the  right  of  inquisition  on  any 
real  estate  that  may  be  levied  upon  to  collect  this  note,  and  do 
hereby  voluntarily  condemn  the  same,  and  I  agree  that  said 
estate  may  be  sold  on  a  fi.  fa.,  and  I  hereby  waive  and  release 
all  relief  from  any  and  all  appraisement,  stay  or  exemption  laws 
of  this  or  any  other  State,  now  in  force,  or  hereafter  to  be  passed. 

"  Witness  present :  I  Phiupp  Kuhlmann." 

"$756.00.  Lancastbe,  Pa.,  April  1, 1885. 

"  One  year  after  date  I  promise  to  pay  to  William  Rehfuss  the 
sum  of  $756  (seven  hundred  and  fifiynsix  dollars),  with  lawful 
interest,  without  defalcation,  for  value  received. 

"Phiupp  Kuhlmann." 
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4.  A  running  account  from  April  1, 1888,  to  July  15, 1888, 
for  money  loaned,  with  interest,  amounting  in  all  to  $179.55. 

These  payments  were  objected  to  by  the  counsel  for  the  heirs 
on  the  ground  that  they  were  barred  by  the  statute  of  limita- 
tions, and  that  the  claimant  had  failed,  being  the  executor  of 
the  estate,  to  show  a  hostile  title,  and  that  the  judgment  bond 
had  never  been  entered,  and  could  only  be  entered  at  this  time 
(that  is,  after  it  was  ten  years  old)  by  special  leave  of  court, 
and  further,  that  No.  2  (marked  W.  W.  F.  No.  5)  was  only  a 
common  note,  as  it  was  not  under  seal. 

Counsel  for  Mr.  Rehf uss,  in  answer  to  this,  contend  that  an 
executor  is  not  bound  to  plead  the  statute  of  limitations  against 
a  just  claim,  and  have  cited  no  authorities  on  the  question  of 
hostile  title.  On  the  question  of  these  claims  being  barred  by 
the  statute  of  limitations,  York's  Appeal,  110  Pa.  69,  etc.,  and 
a  number  of  subsequent  cases  to  the  same  point,  were  cited  by 
the  counsel  for  two  of  the  heirs.  There  was  no  evidence  offered 
on  these  notes  except  to  prove  the  genuineness  of  the  signature 
of  the  decedent,  and  Rehfuss  did  not  call  any  witness  to  show 
how  they  came  into  his  possession,  whether  as  executor  or  by 
hostile  title.  While  the  auditor  accepts  the  proposition  that  an 
executor  is  not  bound  to  plead  the  statute  of  limitations  against 
a  just  claim  as  good  law,  the  question  then  arises  whether  the 
executor  being  tiie  claimant  himself  can  take  advantage  of  that 
principle,  and  not  be  forced  to  give  the  heirs  some  legal  notice 
of  his  adverse  claim  before  the  six  years  shall  have  elapsed. 
The  auditor  thinks  the  executor  was  compelled  to  give  due 
legal  notice  to  the  heirs,  where  he  was  the  claimant  himself, 
and  give  them  an  opportunity  to  be  heard. 

As  to  the  principle  that  an  executor  must  clearly  show  hos- 
tile title  to  an  overdue  note  or  judgment  (that  has  never  been 
entered  of  record),  the  auditor  is  of  the  opinion  that  the  point 
is  well  taken  and  clearly  established  in  the  syllabus  to  Hoffer's 
Appeal,  156  Pa.  page  473,  etc.,  namely :  "  An  executor  who  is 
the  payee  of  the  note  of  his  decedent  which  is  overdue  at  the 
time  of  decedent's  death,  must  show  clearly  that  he  held  the 
note  by  a  title  hostile  to  that  of  decedent."  And  in  the  opin- 
ion of  the  same  case  appears  the  following  language,  to  wit : 
^  The  executor  is  also  the  payee,  and  therefore  as  the  possession 
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might  either  be  in  his  own  right  or  merely  as  executor  he  was 
bound  to  show  clearly  he  held  the  note  by  a  hostile  title." 

The  judgment  bond  and  two  notes  were  long  overdue,  and 
as  Mr,  Rehf uss  failed  to  offer  any  evidence  to  show  that  he  held 
them  by  a  hostile  title  to  the  decedent,  the  auditor  is  of  the 
opinion  that  the  decision  in  Hoffer's  Appeal  is  on  all  fours  with 
the  present  claim,  and  that  two  cases  more  precisely  alike  in 
principle  could  hardly  be  found.  The  auditor  therefore  rules 
that  the  judgment  bond  marked  W.  W.  F.  No.  4 ;  note  marked 
W.  W.  F.  No.  5,  and  note  marked  W-  W.  F.  No.  6,  shall  be 
stricken  from  the  credit  side  of  the  account,  and  the  executor 
is  surcharged  with  the  sum  of  $1,494.88. 

In  regard  to  the  running  account  for  money  loaned  by  the 
executor  to  the  decedent,  amounting  with  the  interest  to 
$179.55,  some  evidence  was  offered  to  show  that  on  the  dates 
mentioned  in  the  statement  marked  W.  W.  F.  No.  7,  the  de- 
cedent had  paid  small  notes  and  discounts  on  others  at  the 
Ixvnking  house  of  D.  P.  Locher  &  Sons,  and  had  declared  to 
Mr.  Chas.  A.  Locher  he  had  borrowed  the  amounts  from  Wil- 
liam Rehfuss,  and  up  until  nearly  the  time  of  his  death  he 
acknowledged  he  had  borrowed  these  small  sums  from  the  exec- 
utor to  others.  There  was  no  evidence  offered  that  the  execu- 
tor had  been  paid  this  account  by  decedent. 

Exceptions  to  the  auditor's  report  were  dismissed  by  the  court 

Error%  assigned  were  (1)  in  overruling  the  accountants 
second  exception  to  the  auditor's  report,  to  wit :  The  auditor 
erred  in  surcharging  the  accountant  with  the  sum  of  $1,494.88, 
and  in  disallowing  his  claim  for  money  due  on  judgment  bond 
marked  «  W.  W.  F.  No.  4 ; "  on  note  marked  «  W.  W.  F.  No.  5 ; " 
and  note  marked  "W.  W.  F.  No.  6;"  (2)  in  finding  as  fol- 
lows :  the  auditor,  we  believe,  was  correct,  also,  in  his  findings 
and  conclusions  with  reference  to  the  bond  and  notes  referred 
to  in  the  accountant's  second  exceptions.  The  presumption  of 
law  as  to  the  character  of  the  possession  of  the  notes,  in  our 
opinion,  was  not  overcome  by  the  testimony  of  witnesses  pro- 
(luced  on  the  part  of  the  accountant  Under  the  law,  he  was 
bound  to  show  clearly  that  he  held  these  evidences  of  indebted- 
ness against  the  decedent  as  an  individual,  and  not  by  virtue  of 
Iiis  executorship. 
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C.  Reese  Ealy  and  D.  McMullen^  for  appellant — ^The  evi- 
dence of  the  creation  of  the  indebtedness  is  clear,  circumstantial, 
distinct — by  entirely  disinterested  witnesses — there  is  no  allega- 
tion to  the  contrary ;  and  all  the  evidence  goes  to  show  that 
from  the  time  of  the  giving  of  the  notes  to  the  death  of  the 
testator  he  was  in  no  condition  financially  to  repay  the  loans. 
And  it  is  proper  to  state  here  that  in  the  application  for  an 
order  to  sell  the  real  estate  made  to  the  court  below,  this  in- 
debtedness is  enumerated  with  the  other  indebtedness  of  the 
testator:  Hoffer's  Est.,  156  Pa.  478. 


v., 


W.  H.  Bolandy  for  appellee. — The  statute  of  limitations  may 
be  pleaded  in  the  orphans'  court,  to  a  claim  against  the  dece- 
dent's estate.  It  is  pleadable  whenever  the  relation  of  debtor 
and  creditor  exists:  York's  App.,  110  Pa.  69;  Campbell  v. 
Marple,  105  Pa.  304:  Ayer's  Est,  1  Pear.  418;  Shand's  Est., 
1  Pa.  C.  C.  600 ;  Keyser's  App.,  28  W.  N.  C.  201. 

Death  does  not  toll  the  statute.  Suit  must  be  brought  in 
his  lifetime,  or  against  his  representatives  within  six  years  of 
the  maturity  of  the  debt,  or  it  is  barred :  Wallace's  Est,  48  L.  I. 
282 ;  Amole's  App.,  115  Pa.  856 ;  Lang's  Est,  88  P.  L.  J.  9 ; 
Chapman's  App.,  122  Pa.  881;  Miskey  v.  Miskey,  19  W.  N.  C. 
87 ;  Miskey  v.  Miskey,  20  W.  N.  C.  470 ;  Williamson's  App., 
1  Mona.  241 ;  Lewis's  Est,  2  Pear.  487 ;  Light's  Est.,  27  W. 
N.  C.  21. 

The  appellant,  being  the  executor,  was  bound  to  show  that 
he  held  the  obligation  of  a  hostile  title.  He  and  his  attorney 
were  well  aware  of  this  fact.  They  had  possession  of  Philip 
Kohlman's  books  and  papers,  and  as  they  failed  to  produce  them 
it  must  be  presumed  that  they  were  against  them :  McMahon's 
Est,  182  Pa.  179 ;  McGeary's  App.,  5  Cent  Rep.  855 ;  Hoffers 
Est,  156  Pa.  478. 

Opinion  by  Mr.  Justice  McCollum,  October  5, 1896 : 
The  question  raised  by  this  appeal  is  whether  the  learned 
court  below  erred  in  refusing  to  allow  the  appellant  a  credit  in 
his  account  for  the  amounts  represented  by  the  bond  and  notes 
he  held  against  the  estate.  The  claims  based  on  the  notes  were 
barred  by  the  statute  of  limitations,  and  the  claim  founded  upon 
the  bond  was  not.    The  former  were  simple  contracts  for  the 
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payment  of  money,  and  the  latter  was  a  specialty.  There  was 
no  evidence  of  a  payment,  acknowledgment  or  promise  which 
tolled  the  statute  as  to  the  notes,  and  the  lapse  of  time  was  not 
sufficient  to  raise  a  presumption  that  the  bond  was  paid.  The 
mere  fact  that  the  notes  were  held  by  the  executors  of  the  estate 
did  not  prevent  the  running  of  the  statute.  If  therefore  the 
only  question  raised  on  the  appeal  related  to  the  effect  upon  the 
claims  of  the  statute  of  limitations,  the  claim  upon  the  bond 
should  be  allowed  and  the  claims  upon  the  notes  should  be  re- 
jected. 

The  learned  court  below  thought  that  as  the  claimant  was  the 
executor  of  the  maker  of  the  bond  and  notes,  and  they  matu]*ed 
several  years  before  the  death  of  the  latter,  the  unexplained 
possession  of  them  by  the  former  was  not  sufficient  to  enable 
liim  to  recover  upon  either  of  them :  McGeary's  Appeal,  5  Cen- 
tral Reporter,  855 ;  McMahon's  Estate,  182  Pa.  179,  and  Hoffer's 
Estate,  156  Pa.  474,  are  cited  to  sustain  this  view.  McGeary's 
Appeal  was  not  decided  on  the  ground  of  a  presumption  that 
the  papers  on  which  the  claims  were  based  were  received  and 
held  by  the  claimant  as  administrator  of  the  estate,  but  upon 
the  weight  of  the  testimony  in  the  case.  In  the  opinion  on 
which  the  decree  of  the  court  below  was  affirmed  it  was  said  : 
"Most  of  the  other  papers  offered  in  evidence  upon  which 
credits  are  claimed  are  debts  due  by  the  decedent  which  ante- 
date his  death  from  three  to  four  years,  and  a  majority  of  the 
ti'ansactions  were  of  such  a  nature  that  the  probabilities  are  they 
were  settled  in  his  lifetime.  All  of  these  papers  were  found  in 
a  wallet  containing  other  valuable  papers  of  H.  S.  McGeary  in  his 
safe  after  his  death.  But  he  may  have  come  into  possession  of 
all,  except  the  note  for  $500  dated  November  9, 1880,  which 
matured  after  decedent's  death,  as  his  administrator.  This  pos- 
sibility weakens  the  prima  facie  case  made  out  by  their  posses- 
sion." After  summarizing  the  material  parts  of  the  testimony 
the  court  said  :  "  the  weight  of  the  evidence  seems  to  be  against 
the  accountant  as  to  the  credits  claimed  for  indebtedness  due 
by  the  decedent  to  H.  S.  McGeary,  except  as  to  the  G.  B.  Brown 
note ;  and  with  that  exception  they  are  not  allowed."  In  Mc- 
Mahon's Estate  it  was  decided  that  on  the  distribution  of  the 
effects  of  the  decedent  "  it  was  not  error  to  exclude  from  allow- 
ance a  note  signed  by  the  mark  of  the  testatrix  who  could  not 
read  or  write,  and  the  execution  of  which  was  not  clearly  and 
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satisfactorily  established."  All  that  was  said  in  the  opinion  in 
regard  to  the  duty  of  the  claimant  to  prove  that  he  had  the  note 
by  a  **  hostile  title  "  was  said  in  the  light  of  circumstances  which 
condemned  his  claim  as  fraudulent  and  on  which  it  was  rejected. 
In  Hoffer's  estate  the  claims  were  allowed  upon  the  evidence  of 
tiie  executor's  wife  that  the  notes  on  which  they  were  based 
were  in  her  custody  immediately  after  the  decedent's  death,  and 
Uiat  she  then  handed  them  to  her  husband.  Not  one  of  the 
decrees  entered  in  the  cases  cited  rests  distinctly  upon  the 
ground  on  which  the  court  below  entered  the  decree  in  this  case. 
The  decree  in  each  of  the  cited  cases  was  based  on  the  facts 
found  from  the  testimony. 

If  it  be  conceded  that  the  executor  in  this  case,  by  reason  of 
the  time  intervening  between  the  maturity  of  the  bond  and 
notes  and  the  death  of  the  maker  of  them  was  bound  to  show 
a  hostile  title,  there  was  ample  and  undisputed  evidence  to 
establish  it.  The  proof  was  clear  tliat  the  bond  and  notes  were 
executed  by  the  decedent  and  represented  loans  made  by  him 
of  Rehfuss  from  time  to  time,  and  equally  clear  that  his  finan- 
cial condition  from  the  time  of  their  execution  to  the  time  of 
his  death  was  not  such  as  to  render  the  repayment  of  them  prob- 
able. His  own  declarations  in  regard  to  the  loans  were  flatly 
opposed  to  the  theory  that  he  had  paid  them,  and  at  least  one 
of  these  declarations  was  made  within  a  few  months  of  his 
death.  Besides  there  was  nothing  upon  the  bond  or  notes  to 
indicate  that  he  had  paid  them,  or  that  they  were  in  his  posses- 
sion at  any  time  after  he  executed  and  delivered  them  to  Reh- 
fuss. It  is  not  usual  for  a  party  who  has  paid  his  note  to 
retain  it  without  canceling  his  signature  to  it  or  making  some 
entry  thereon  destructive  of  his  liability  created  by  it.  In  view 
of  the  evidence  we  think  the  conclusion  that  Rehfuss  obtained 
possession  of  the  bond  and  notes  as  executor  of  the  estate  was 
unwarranted,  and  that  his  claim  upon  the  bond  which  was  not 
barred  by  the  statute  of  limitations,  should  have  been  allowed. 
We  therefore  sustain  the  second  specification  of  error  and  so 
much  of  the  first  as  relates  to  the  disallowance  of  the  claim  upon 
the  bond* 

Decree  reversed  at  the  costs  of  the  appellee  and  record  re- 
mitted, with  direction  to  enter  a  decree  in  accordance  with  this 
opinion* 

Vol.  CLXxvni — i 
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Susan  Strohl,  Appellant,  v.  The  Borough  of  Ephrata. 

Equity — Finding  offacU^AppecUs^PrcLdice. 

A  finding  of  facts  by  the  court  below  in  favor  of  plaintiff  in  an  equity 
case  will  be  accepted  as  conclusive  by  the  Supreme  Court  where  the  de- 
fendant takes  no  appeal,  and  the  plaintiff  who  is  the  appellant  makes  no 
complaint  of  the  finding. 

Boraughs^Streets—TumpikeaSewers—InJunction^Acls  of  May  22, 
ISSS,  and  May  16,  1891. 

The  purpose  of  the  act  of  May  22,  1883,  P.  L.  39,  was  to  extend  the 
ordinary  jurisdiction  and  authority  of  a  borough  over  its  streets  for  the 
purposes  enumerated  by  the  act,  to  turnpike  I'oads  lying  within  the  bor- 
ough limits.  The  act  does  not  contain  any  gi'ant  of  power  to  condemn 
pilvate  property  for  the  construction  of  drains  and  sewers  except  upon  the 
line  of  tuiiipike  roads. 

Although  the  act  of  May  16, 1891,  P.  L.  75,  by  its  express  terms  includes 
the  subjects  of  sewers,  and  ditches  or  drains,  open  or  covered,  the  proceed- 
ings under  the  act  must  conform  to  the  requirements  therein  pi-escribed, 
other  wise  a  couit  of  equity  will  restrain  the  borough  from  appropriating 
land. 

Where  a  borough  adopted  a  natural  water  course  for  drainage  purposes, 
and  subsequently,  for  a  consideration,  permitted  the  owner  of  the  land  to 
close  it  up,  the  borough  can  only  reopen  it  by  proceedings  de  novo  under 
the  act  of  May  16, 1891,  and  not  by  a  mere  resolution  of  councils.  In  such 
a  case  as  the  water  course  had  been  abandoned,  the  act  of  June  8,  1891, 
P.  L.  210,  relating  to  existing  streams  and  water  courses  had  no  applica- 
tion. 

Argued  May  19,  1896.  Appeal,  No.  67,  Jan.  T.,  1896,  by 
plaintiff,  from  C.  P.  Lancaster  Co.,  Equity  Docket  No.  3, 
page  107,  on  bill  in  equity.  Before  Gbken,  Williams,  Mo 
CoLLUM,  Mitchell  and  Resll,  JJ.    Reversed. 

Bill  in  equity  for  an  injunction. 

The  bill  was  filed  to  prevent  the  defendant  from  reopening  a 
drain  or  ditch  aci-oss  plaintiff's  land  which,  it  was  averred,  the 
borough  for  a  consideration  had  permitted  plaintiff  to  close  up. 

Bbubakeb,  J.,  filed  the  following  opinion : 

Susan  Strohl,  the  plaintiff,  in  1893,  purchased  a  certain  lot  of 
ground  situated  on  the  south  side  of  West  Main  street,  in  the 
l)orough  of  Ephrata,  Lancaster  county.     "  In  the  spring  of  1894, 
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either  in  the  month  of  May  or  June,  the  borough  of  Ephrata 
abandoned  the  drain  or  ditch  which  ran  through  the  said  lot, 
for  many  years  carrying  away  in  its  natural  channel  or  course 
the  surface  water  of  a  portion  of  the  borough."  "  In  consider- 
ation of  the  hauling  of  iron  pipes  for  a  new  drain — ^which  was 
constructed  for  the  same  purpose — from  the  railroad  to  Arch 
street  through  said  borough,  all  dirt  out  of  the  new  ditch,  and 
all  stones  that  might  be  needed  in  the  work,  the  plaintiff  was 
permitted  to  fill  in  and  cover  over  the  old  ditch  on  her  lot,  and 
she  did  so  fill  it."  Subsequently,  in  the  fall  of  1894  she  erected 
on  said  lot  a  two  and  one  half  story  brick  dwelUng  house  at 
great  expense,  upon  plans  made  after  the  abandonment  of  said 
ditch  on  her  premises,  and  upon  a  more  extensive  scale  and  at 
greater  expense  than  she  would  have  done  had  the  drain  not 
been  abandoned  and  the  lot  filled  up. 

On  April  12, 1895,  the  borough  councils  of  Ephrata  adopted 
the  following  resolutions : 

"That  the  Highway  Committee  be  and  is  hereby  authorized 
to  re-open  at  once  the  old  or  natural  water  course  leading  from 
lands  of  Jeremiah  Mohler  diagonally  across  Main  street  by 
bridge,  through  and  along  properties  now  occupied  by  Oliver 
Strohl,  Christian  Smith,  and  others,  of  sufficient  capacity  to 
carry  off  all  waters  in  said  stream,  and  that  said  Highway  Com- 
mittee is  instructed  to  use  all  honorable  means  to  have  the  Clay 
and  Hinkletown  Turnpike  Company  to  build  said  bridge  or  part 
thereof  at  the  expense  of  said  company. 

"  That  all  motions,  resolutions,  or  ordinances  heretofore  passed 
by  Council,  conflicting  with  this  resolution  or  relating  to  the 
subject  matter,  are  hereby  rescinded  and  annulled." 

On  May  3, 1895,  this  bill  of  complaint  was  filed  and  the  pre- 
liminary injunction  issued  as  prayed  for,  which,  upon  argument 
on  a  subsequent  motion  to  dissolve,  was  permitted  by  the  court 
to  remain  until  final  hearing. 

CX)NCLUSIONS  OP  LAW. 

[There  seems  to  be  no  ground  for  the  interference  of  equity 
in  this  case,  for  there  is  a  safe,  adequate  and  complete  remedy 
at  law,  provided  by  either  the  act  of  May  22, 1888,  P.  L.  89,  or 
the  act  of  May  16^  1891,  P.  L.  75.]  [1] 

The  constitutionality  of  these  acts  is  questioned  by  the  coun- 
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sel  for  the  plaintiff,  so  far  as  concerns  the  subject-matter  of 
drains,  in  that  the  titles  of  the  several  acts  do  not  cover  it 
clearly.  We  are  of  opinion,  however,  [that  it  would  be  over- 
straining the  rule  of  construction,  if  we  were  to  hold  that  these 
titles  were  insufiBcient ;  as  drains  are  component  parts  of  high- 
ways and  streets,  it  is  unnecessary  to  mention  them  in  the  title 
in  order  to  meet  the  constitutional  requirement.]  [2] 

Treating  these  acts  then  as  constitutional,  the  borough  of 
Ephrata  would,  in  our  opinion,  have  a  right  to  enter  upon  the 
premises  of  the  plaintiff  as  often  as  it  deems  it  necessary,  for  the 
purpose  of  improving  its  streets ;  but  if  it  does  so,  it  makes 
itself  liable  for  damages.  [The  legal  remedy  is  under  these 
acts,]  [6]  and,  therefore,  we  must  refuse  relief  on  that  ground. 
The  injunction  is,  therefore,  dissolved. 

And  now,  October  12, 1895  [we  order  and  decree  that  the 
plaintiffs  bill  be  dismissed  at  the  cost  of  the  plaintiff.]  [7] 

Urrors  aaaifftied  were  (1,  2,  5,  7,)  portions  of  opinion  of  the 
court,  quoting  them. 

A,  B.  Hdsaler^  for  appellant. — Municipal  corporations  are  not 
authorized  under  either  of  the  acts  to  take  land  for  the  purpose 
for  which  it  is  about  to  be  taken  in  this  case,  viz :  the  changing 
of  a  water  course.  The  act  of  1888  is  only  intended  to  give 
boroughs  the  right  to  lay  footwalks  along  turnpike  roads,  and 
assess  the  costs  of  paving,  curbing  and  guttering  the  same  on 
owners  of  adjoining  lands. 

The  title  of  an  act  of  assembly  is  a  part  of  an  act  under  arti- 
cle III.  sec.  8  of  the  constitution  of  Pennsylvania,  requiring 
but  one  subject,  and  that  to  clearly  appear  in  the  title.  It  is 
of  g^at  use  to  clearly  interpret  the  act :  P.  R.  R.  v.  Riblet,  66 
Pa.  164 ;  Eby's  App.,  70  Pa.  811 ;  Endlich  on  Int.  of  Stat, 
sees.  69, 178. 

The  title  of  the  act  of  May  16, 1891,  P.  L.  76,  does  not  cover 
the  subject  of  changing  water  courses,  and  the  act  is  unconstitu- 
tional in  that  particular :  McGee's  App.,  114  Pa.  470 ;  Rogers 
V.  Man.  Imp.  Co.,  109  Pa.  109;  Sewickley  Boro.  v.  Sholes,  118 
Pa.  165;  Payne  v.  School  District,  168  Pa.  886 ;  Evans  v.  WU- 
listown  Twp.,  168  Pa.  678 ;  Hatfield  v.  Com.,  120  Pa.  896 ; 
Doraey's  App.,  72  Pa.  192. 
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The  question  of  abandonment  is  one  of  intention  depending 
npon  the  facts  of  the  particular  case :  Washburn  on  Easements, 
3d  ed.  p.  661 ;  Herman  on  Res.  Ad.  and  Estoppel,  1278 ;  Vog- 
ler  V.  Geiss,  51  Md.  407 ;  6  Am.  Ency.  of  L.  &  Eq.  147. 

An  act  incompatible  with  the  nature  or  exercise  of  the  servi- 
tude is  sufficient  to  extinguish  it :  Cartwright  v.  Maleson,  53 
N.  T.  622 ;  Ballard  v.  Butler,  30  Me.  94 ;  Cent.  Wharf  Co.  v. 
India  Wharf,  123  Mass.  567 ;  Cooper  v.  Smith,  9  S.  &  R.  26; 
2  Herman  on  Res.  Ad.  &.  Estoppel,  sec.  1222,  p.  1363. 

TF.  U.  Hensely  of  Brawn  ^  Hensely  with  him  J.  Hay  Brovm^ 
for  appellee. — ^The  learned  trial  judge,  sitting  as  a  chancellor, 
erred  in  finding  that  the  borough  of  Ephrata  had  abandoned 
the  drain  or  ditch  which  ran  through  the  plaintiffs  lot  for  many 
years,  carrying  away  in  its  natural  channel  or  course  the  surface 
water  of  a  portion  of  the  borough.  One  supervisor  of  a  town- 
ship cannot  abandon  the  water  course  to  which  the  township 
has  an  easement :  Union  Twp.  v.  Gibboney,  94  Pa.  534 ;  MaJ^ 
tin  V.  Riddle,  26  Pa.  415,  n.  Where  a  township  has  acquired 
an  easement  to  flow  water  over  certain  land,  whether  by  grant  or 
prescription,  more  than  a  mere  nonuser  for  three  years  is  re- 
quired to  destroy  it,  nor  is  it  within  the  power  of  one  supervisor 
to  grant  a  surrender  of  it.  A  transaction  in  which  a  valuable 
right  of  the  township  is  relinquished  without  compensation  is 
not  within  the  scope  of  powers  or  duties,  which  are  merely 
ministerial :  Eshleman  v.  Martic  Twp.,  152  Pa.  76 ;  Stevenson's 
App.,  17  W.  N.  C.  429 ;  Kopf  v.  Utter,  101  Pa.  27 ;  Washburn 
on  Easments  4th  ed.  130-135 ;  Gould  on  Waters,  279-335. 

A  water  course  may  be  a  stream  through  which  a  living  stream 
perennially  runs,  or  it  may  be  a  natural  ditch,  drain  or  channel 
through  which  the  surface  water  or  rainfall  has  long  been  JU5- 
customed  to  run.  A  grant  of  a  "  water  course "  in  law  may 
mean,  says  Jessel,  M.  R.,  the  easement  or  the  right  to  the  run- 
nmg  of  water:  Taylor  v.  St.  Helens,  L.  R.  6  Ch.  D.  264. 

The  general  borough  act  of  1851,  which  has  always  been  held 
sufficient  to  cover  with  its  title  all  the  powers  of  boroughs  it 
contains,  gave  corporate  officers  the  right  to  lay  out  streets  and 
to  prohibit  any  obstruction  thereto.  It  has  been  held  that  this 
act  grants  to  a  borough  the  power  to  build  sewers:  Mauch 
Chunk  V,  McG^e,  81  Pa.  433.    Where  a  statute  is  susceptible 
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of  two  constructions  of  which  one  would  make  it  unconstitu- 
tional and  the  other  constitutional,  the  latter  is  to  be  adopted : 
Endlich  on  Interpretation  of  Statutes,  sec.  178.  The  title  of 
an  act  need  not  be  a  complete  index  to  its  contents :  Com.  v. 
Green,  68  Pa.  226 ;  Yeager  v.  Weaver,  64  Pa.  425;  Allegheny 
County  Home's  Case,  77  Pa.  77 ;  State  Line  etc.,  R.  R.  Co.'s 
App.,  77  Pa.  429;  Lyons  v.  R.  R.,  1  W.  N.  C.  225;  Craig  v. 
Church,  88  Pa.  42;  In  re  Pottstown  Boro.,  117  Pa.  546 ;  Mill- 
vale  Boro.  V.  Evergreen  Ry.,  181  Pa.  19 ;  Com.  v.  Coal  Co., 
164  Pa.  805;  Leowi  v.  Haedrich,  8  W.  N.  C.  70;  Com.  v. 
Bender,  7  Pa.  C.  C.  620 ;  Phila.  v.  Ridge  Ave.  R.  R.,  142  Pa. 
484. 

If  the  plaintiff  in  this  case  has  suffered  any  damage,  it  is  not 
a  matter  for  a  court  of  equity. 

The  borough  of  Ephrata  has  authority,  under  act  of  June  8, 
1891,  P.  L.  210,  to  widen  and  deepen  water  courses.  It  has 
express  authority  under  the  act  of  May  16,  1891,  P.  L.  75, 
reg^ulating,  inter  alia,  the  improvement  of  streets  and  alleys,  to 
enter  upon  and  injure  private  jwroperty  for  **  the  changing  of 
water  courses. 

Opinion  by  Mb.  Justice  Mitchell,  October  5, 1896  : 
The  learned  judge  below  found  as  a  fact  that  the  borough 
had  abandoned  the  drain  or  ditch  which  ran  through  plaintiff^s 
property  and  for  a  consideration  permitted  her  to  fill  in  and 
cover  it.  It  is  contended  by  the  borough  that  this  finding  was 
erroneous,  but  as  the  borough  took  no  appeal,  and  the  appellant 
makes  no  complaint  of  the  finding,  it  must  be  accepted  as  an 
established  fact  for  the  purposes  of  this  case.  The  attempt  of 
the  borough  therefore  to  reopen  the  ditch  must  be  considered 
as  an  entry  upon  appellant's  land  for  the  purpose  of  making  a 
new  drain  or  watercourse.  For  tins  legislative  authority  must 
be  shown,  and  the  court  below  was  of  opinion  that  such  author- 
ity was  found  both  in  the  act  of  May  22, 1883,  P.  L.  89,  and 
the  act  of  May  16, 1891,  P.  L.  75. 

We  do  not  find  the  authority  in  the  act  of  1883.  That  is  a 
supplement  to  the  borough  act  of  1851,  and  its  main  purpose 
as  expressed  in  section  first  was  to  grant  power  to  the  borough 
to  lay  out  and  ordain  footwalks,  pavements,  gutters,  culverts 
and  drains  over  and  upon  lands  abutting  on  turnpike  roads 
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within  the  borough  limits;  in  brief,  to  extend  the  ordinary  juris- 
diction and  authority  over  its  streets  for  the  purposes  enumer- 
ated to  the  turnpike  roads.  The  general  power  to  regulate  the 
streets,  gutters,  culverts,  drains,  etc.,  contained  in  the  section 
is  a  mere  re-enactment  of  the  section  of  the  borough  act  which 
it  was  intended  to  amend  and  enlarge.  It  does  not  contain  any 
grant  of  power  to  condemn  and  take  private  property  for  the 
construction  of  drains  or  sewers  except  upon  the  line  of  turn- 
pike roads.  The  rest  of  the  act  is  devoted  to  the  procedure, 
and  the  remedy  of  the  parties  aggrieved,  which  is  to  be  by  like 
proceedings  as  provided  for  the  case  of  public  roads. 

The  act  of  1891  is  of  a  much  more  comprehensive  scope.  It 
is  a  supplementary  act  passed  to  supply  omissions  and  to  enlarge 
inadequate  powers  and  confirm  doubtful  ones,  on  the  whole  sub- 
ject of  municipal  control  over  the  laying  out,  opening  and  reg- 
ulation of  streets:  Hanover  Borough's  Appeal,  150  Pa.  202. 
By  its  express  terms,  the  subjects  of  sewers  and  water  courses 
are  included.  It  is  objected  by  the  appellant  that  the  changing 
of  water  courses  not  being  mentioned  in  the  title,  so  much  at 
least  of  the  act  as  relates  to  that  subject  is  unconstitutional. 
Whatever  might  be  the  force  of  this  objection  if  a  case  should 
arise  relating  to  the  change  of  a  water  course  simply  as  such, 
it  is  not  worth  while  to  discuss  it  now  as  the  present  is  clearly 
a  case  of  sewer.  The  drain  or  ditch,  as  it  is  variously  called, 
that  formerly  ran  through  appellant's  property,  was  a  natural 
water  course,  but  adopted  and  used  and  its  area  of  drainage 
enlarged  by  the  borough  as  a  channel  for  carrying  off  surface 
water.  The  borough  changed  not  only  its  course  but  its  char- 
acter as  an  open  into  a  closed  drain  or  iron  pipe ;  it  seeks  now 
to  restore  it  to  its  ancient  course  and  also  to  its  open  character. 
After  an  abandonment  and  permission  to  appelhmt  for  consid- 
eration to  fiU  it  up,  the  right  to  the  old  drain  as  already  said 
was  at  an  end,  and  whatever  the  borough  does  now  it  must  do 
de  novo  by  virtue  of  its  municipal  powers.  But  drains  or 
ditches,  open  or  covered,  are  in  this  connection  included  in  the 
term  sewers,  and  when  the  act  of  1891  put  that  subject  within 
the  authority  of  the  borough  it  necessarily  included  in  the  grant 
all  the  subordinate  questions  of  kind,  size,  etc.  We  are  of 
opinion,  therefore,  that  the  borough  had  authority  under  the  act 
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of  1891  to  construct  a  sewer  or  drain,  open  or  closed,  through 
appellant's  property. 

But  appellant  is  nevertheless  entitled  to  the  injunction  prayed 
for,  as  it  is  clear  that  the  borough  is  not  exercising  its  authority 
in  the  appointed  way.  It  appears  to  have  proceeded  on  the 
supposition  that  it  might  at  any  time  by  mere  resolution  resume 
its  right  to  the  former  mode  of  drainage,  and  has  not  taken  any 
of  the  necessary  steps  for  the  acquisition  of  a  new  right  under 
the  statute.  This  it  must  do.  It  must  proceed  to  condemn 
and  appropriate  the  appellant's  property  to  the  ftesired  public 
use,  in  the  regular  and  lawful  way,  as  prescribed  by  the  act  of 
1891  and  the  general  road  laws.  Section  five  of  the  act  of  1891 
provides  that  when  the  parties  have  not  agreed  upon  the  amount 
of  damages  the  municipal  corporation  may  tender  sufficient 
security,  and  if  the  security  so  tendered  be  not  accepted,  then 
it  shall  be  presented  to  the  court  of  common  pleas,  *'  and  upon 
the  approval  of  said  security  said  municipal  corporation  may 
proceed  with  the  improvement."  This  it  will  be  observed  is  a 
condition  precedent  to  entry  which  it  is  not  claimed  has  been 
performed  in  this  case.  Until  it  has  been,  the  borough  is  a  tres- 
passer and  must  be  enjoined. 

The  act  of  June  8, 1891,  P.  L.  210,  has  no  bearing  upon  the 
case.  That  refers  to  streams  and  water  courses.  The  finding 
of  the  court  below  that  the  water  course  through  appellant's 
land  had  been  abandoned  takes  the  case  out  of  the  purview  of 
that  act.  There  is  no  longer  any  water  course  there,  and  as 
already  said  if  the  borough  wishes  to  make  one,  whether  a  sewer 
or  a  drain  or  a  ditch,  whatever  it  may  be  called,  it  must  proceed 
de  novo. 

Decree  reversed  and  injunction  directed  to  be  awarded  on 
the  basis  indicated  in  ttiis  opinion. 
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H.  M.  Shreiner  and  B.  Z.  Shreiner,  Appellants,  v.  Mary    tm  aao 

E.  Shreiner.  i  ^.^g        57I 

207  205 

Will— Issue  devisavit  vel  non— Testamentary  capacity — Delttsions,  207        *53g| 

The  existence  of  delusions  will  not  destroy  testamentaty  capacity  unless  I  ITS  ^' 

they  are  such  as  dictate  or  substantially  affect  the  provisions  of  the  will  \^^}3  ^ 
itself. 

Where  a  will  is  contested  mainly  on  the  ground  of  delusions  on  the  part 
of  testatrix,  it  is  error  for  the  court  to  charge  that  it  is  *'  necessary  that  a 
testator  at  the  time  he  makes  and  executes  his  will  should  be  possessed 
of  a  sound  mind  ....  A  sound  mind  has  been  de/ined  to  be  a  mind  wholly 
free  from  delusion.^  Such  error  is  not  corrected  l)y  the  fact  that  the  court 
later  in  the  charge  stated  in  a  general  way,  without  any  reference  or  cau- 
tion as  to  the  nature  of  the  delusions  testified  to,  that  **  a  person  whose 
mind  is  perveitt-d  by  insane  delusions  with  reference  to  one  or  many  sub- 
jects, however  unreasonable  and  absurd,  may  nevertheless  make  a  valid 
will  provided  the  provisions  of  such  will  are  not  influenced  by  such  delu- 
sion." 

On  the  trial  of  an  issue  devisavit  vel  non  the  evidence  tended  to  show 
that  the  testatrix,  who  died  in  her  eightieth  year,  had  delusions  as  to  strange 
people  being  in  her  house.  These  delusions  were  not  in  any  way  relevant 
to  the  making  of  a  will.  The  family  physician  testified  that  at  the  time 
tlie  will  was  made,  which  was  Hyq  years  before  Iier  death,  testatrix  was 
suffering  from  *•  senile  dementia."  There  was  also  evidence  of  failure 
of  memoi*y  as  to  persons,  places  and  recent  small  occurrences,  but  not 
extending  to  any  serious  matter.  There  were  also  the  opinions  of  several 
witnesses  unlearned  as  to  the  definition  of  tostamentaiy  capacity  that  the 
testatrix  was  unfit  to  make  a  will.  On  the  other  side  was  the  will  drawn 
by  counsel  and  executed  in  the  presence  of  business  friends  called  in  for 
that  purpose,  with  no  evidence  at  all  of  want  of  testamentary  capacity  at 
the  time  of  the  execution,  and  the  will  itself  containing  clear  internal  evi- 
dence of  recognition  of  her  estate,  and  of  all  the  persons  who  could  be 
said  to  be  the  natural  objects  of  her  bounty,  and  finally,  the  continued 
transaction  of  important  business  for  five  years  after  the  making  of  the 
will,  with  no  suggestions  of  incapacity  from  any  one.  The  court  sub- 
mitted the  case  to  the  jury,  who  returned  a  verdict  setting  aside  the  will, 
upon  which  judgment  was  entered.  Held,  (1)  that  the  court  should  have 
directed  a  verdict  sustaining  the  will ;  (2)  that  the  judgment  must  be  re- 
versed and  the  issue  set  aside. 

Argued  May  19, 1896.  Appeal,  No.  147,  Jan.  T.,  1896,  by 
plaintifEs,  from  judgment  of  C.  P.  Lancaster  Co.,  March  T., 
1898,  No.  49,  on  verdict  for  defendant.  Before  Gbebn,  Wil- 
liams, McCJoLLUM,  Mitchell  and  Fell,  J  J.    Reversed. 
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Issue  devisavit  vel  non.    Before  LrvTNC^STON,  P.  J. 

Maria  Shreiner,  the  testatrix,  died  on  April  9, 1892,  aged 
seventy^nine  years.  Her  will  was  written  by  a  prominent  mem- 
ber of  the  Lancaster  bar,  and  executed  by  her  June  80, 1887,  the 
attesting  witnesses  being  leading  merchants  of  Lancaster  city, 
who  knew  her  well. 

In  her  will  she  mentioned  all  of  her  children  by  name,  and 
left  the  greater  portion  of  the  share  of  the  contestant  to  her 
executors  (who  are  also  children)  in  trust;  Mary  E,  Shreiner, 
the  contestant,  being  a  daughter,  a  maiden  lady,  who  at  the  time 
of  the  trial  was  fifty-seven  years  of  age. 

The  testatrix  was  a  widow  from  1879  to  the  time  of  her  death. 
She  had  been  engaged  in  business  during  the  more  active  period 
of  her  life,  and  had  accumulated  a  considerable  estate,  which 
she  managed  prudently  and  left  as  an  inheritance  for  her  chil- 
dren and  grandchildren. 

Other  material  facts  appear  by  the  opinion  of  the  Supreme 
Court. 

The  court  charged  in  part  as  follows : 

[It  is,  therefore,  necessary  that  a  testator  at  the  time  he  makes 
and  executes  his  will  should  be  possessed  of  a  sound  mind. 
And  a  testator  of  sound  mind  has  the  right  to  do  as  he  deems 
best  with  his  own  property,  to  prefer  one  child  to  another,  or  dis- 
inherit one  or  more  at  his  discretion.  The  court,  in  such  cases, 
will  not  interfere  with  this  statutory  dominion  for  slight  causes 
in  order  to  produce  equality  where  such  testator  has  seen  fit  to 
make  inequality.  A  sound  mind  has  been  defined  to  be  a  mind 
wholly  free  from  delusion.]  f 8] 

Plaintiffs'  points  and  answers  thereto  among  others  were  as 
follows : 

11.  There  is  no  evidence  of  want  of  testamentary  capacity  at 
the  time  of  giving  instructions  for  the  will  in  question  or  the 
time  of  the  execution  thereof  sufficient  in  law  to  justify  a  ver- 
dict against  said  will,  and  the  verdict  of  the  jury  on  said  ques- 
tion should  be  in  favor  of  the  plaintiffs.  Answer:  Our  answer 
to  that  is,  the  jury  have  heard  all  the  evidence  with  reference 
to  the  facts  presented  in  this  point,  and  we  submit  it  to  them 
to  answer  by  their  verdict.  [2] 

12.  Under  all  the  evidence  the  verdict  should  be  in  favor  of 
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the  plaintiffs.  Answer:  That  point  we  refuse.  The  fact  is 
for  the  jury,  and  we  have  no  authority  to  decide.  [1] 

Defendant's  point  and  answer  thereto  among  others  were  as 
foUows : 

2.  If  the  jury  believe  from  all  the  evidence  that  Maria  Shrein- 
er  at  the  time  she  executed  the  paper  in  issue,  by  reason  of 
mental  infirmity,  no  matter  how  produced,  was  unable  to  fully 
comprehend  the  nature  of  her  act,  the  amount  and  character  of 
her  estate,  and  the  objects  of  her  bounty,  so  as  to  make  an  in 
telligent  disposition  of  her  property,  the  verdict  must  be  in 
favor  of  the  defendant.  Answer:  That  we  say  is  true,  and 
affirm  that  point.  [4] 

Verdict  and  judgment  for  defendant    Plaintiffs  appealed. 

Errors  assigned  among  others  were  (1-4)  above  instructions, 
quoting  thenu 

B.  F.  Davisy  with  him  A.  H.  Fritchey  and  E,  M,  North  for 
appellants. — The  evidence  offered  is  not  in  our  opinion  so  strong 
as  that  presented  in  Eddey's  App.,  109  Pa.  406,  where  the  court 
refused  to  direct  the  issue. 

Neither  are  the  facts  as  strong  as  in  Comb's  and  Harkinson's 
App.,  105  Pa.  155. 

The  facts  in  this  case  are  somewhat  similar  to  Miller  v.  Oes- 
trich,  157  Pa.  264. 

Neither  age  nor  sickness,  nor  extreme  distress  or  debility  of 
body  will  affect  the  capacity  to  make  a  will,  if  sufficient  intelli- 
gence remains :  Wilson  v.  Mitchell,  101  Pa.  495. 

Partial  unsoundness  not  affecting  the  general  faculties  and 
not  operating  on  the  mind  of  the  testator  in  regard  to  the  testa- 
mentary disposition,  is  not  sufficient  to  make  a  person  incapable 
of  maHng  a  will:  Pidcock  v.  Potter,  68  Pa.  342;  Boyer's 
App.,  166  Pa.  680 ;  Rodger's  Est.,  19  W.  N.  C.  883 ;  Cauffman 
V.  Long,  82  Pa.  72;  Pensyl's  App.,  157  Pa.  465;  Douglass' 
App.,  162  Pa.  567 ;  Herster  v.  Herster,  122  Pa.  264 ;  Cameron's 
Est,  8  Dist  Rep.  101 ;  Home  v.  Home,  9  Ired.  99. 

Partial  unsoundness,  not  affecting  the  general  faculties  and 
not  operating  on  the  mind  of  the  testator  in  regard  to  testamen- 
tary disposition,  is  not  sufficient  to  make  a  person  incapable  of 
making  a  will:  Pidcock  v.  Potter,  68  Pa.  842 ;  Smith  v.  Tib- 
Ktt,  86  L.  J.  R.  (N.  S.)  97;  Banks  v.  Goodfellow,  89  L.  J.  R. 
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(N.  S.)  267 ;  Freeman  v.  Easly,  117  111.  317 ;  Yoe  v.  McCord, 
74  111.  40. 

.  W.  U.  Hensel^  with  him  J.  Hay  Broum  and  A.  J,  Eberly^  for 
appellee. — ^The  exact  meaiburement  of  enfeeblement  from  age, 
in  the  natural  decay  of  mental  powers,  which  disqualifies  one 
making  a  will,  is,  of  course,  not  to  be  defined  by  any  unbending 
rule  of  law.  It  must  be  ascertained  from  facts  of  each  particu- 
lar case,  and  therefore  is  generally  a  question  for  a  jury :  1  Wil- 
liams on  Executors,  sec.  32;  Shep.  Touch.  403;  Jarman  on 
Wills,  6th  Am.  ed.  p.  94. 

A  person  disturbed  at  some  particular  point  and  under  the 
influence  of  a  delusion  has  partial  insanity,  and  if  a  will  is  made 
under  the  influence  of  such  a  delusion,  it  is  not  the  free  result 
of  a  sound  mind  and  memory  and  should  not  be  admitted  to 
probate:  Cassidy  on  Wills,  467;  Taylor  v.  Trich,  165  Pa.  691. 
Where  witnesses  first  testify  to  facts  indicating  an  abnormal 
state  of  mind,  they  may  give  their  opinion  about  the  mental 
state  or  condition  of  the  testator  and  answer  generally  whether 
he  is  sane  or  insane :  Taylor  v.  Trich,  166  Pa.  691 ;  Elcessor 
V.  Elcessor,  146  Pa.  369. 

Opinion  by  Mr.  Justice  Mitchell,  October  6, 1896 : 
The  third  assignment  of  error  must  be  sustained.  The  learned 
judge  charged  the  jury  that  it  was  "  necessary  that  a  testator  at 
the  time  he  makes  and  executes  his  will  should  be  possessed  of  a 
sound  mind.  .  .  p  A  sound  mind  has  been  defined  to  be  a  mind 
wholly  free  from  delusion."  This  was  a  serious  overstatement 
of  the  requirements  as  to  testamentary  capacity  in  a  case  where 
as  in  the  present  the  will  was  contested  mainly  on  the  ground  of 
delusions  or  hallucinations  on  the  part  of  testatrix.  It  is  settled 
that  the  existence  of  delusions  will  not  destroy  testamentary 
capacity  unless  they  are  such  as  dictate  or  substantially  aflfect 
the  provisions  of  the  will  itself :  Taylor  v.  Trich,  165  Pa.  686, 
601,  602 ;  Thomas  v.  Carter,  170  Pa.  272.  In  the  latter  case  the 
following  statement  of  the  law  was  approved  by  the  present 
Chief  Justice :  "  A  man  may  be  of  sound  mind  in  regard  to  his 
dealings  in  general,  but  he  may  be  under  an  insane  delusion, 
and  whenever  it  appears  that  the  will  was  the  direct  offspring 
of  the  partial  insanity  or  monomania  under  which  the  testator 
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was  laboring  at  the  yeiy  time  the  will  was  made,  that  it  was 
the  moYing  cause  of  the  disposition,  and  if  it  had  not  existed 
the  will  would  have  been  different,  it  ought  to  be  considered  no 
wHl,  although  the  general  capacity  of  the  testator  may  be  un- 
impeached.'' 

It  is  true  that  later  in  the  charge  the  jury  were  told  that  "  a 
person  whose  mind  is  perverted  by  insane  delusion  with  refer- 
ence to  one  or  many  subjects,  however  unreasonable  and  absurd, 
may  nevertheless^  make  a  valid  will,  provided  the  provisions  of 
such  will  are  not  influenced  by  such  delusion,"  but  the  subject 
was  committed  to  them  in  this  general  way,  without  any  special 
reference  or  caution  as  to  the  nature  of  the  delusions  testified 
to.  Under  the  circumstances  this  was  not  an  adequate  presenta- 
tion of  the  case,  and  was  not  sufficient  to  counteract  the  unfor- 
tunate overstatement  as  to  testamentary  capacity  which  had  gone 
before.  Much  testimony  was  undoubtedly  given  to  show  that 
the  testatrix  labored  under  delusions  in  regard  to  the  presence 
of  strange  people  in  her  house  and  climbing  over  the  fence  and 
up  the  walls.  But  none  of  these  appears  ever  to  have  led  to  any 
action  on  her  part,  except  occasionally  getting  her  family  up  at 
night  to  look  for  fancied  intruders,  an  occurrence  not  entirely 
unknown  among  nervous  women  who  are  nevertheless  entirely 
sane.  None  of  these  delusions  had  any.tendency  as  matter  of 
law,  or  were  shown  as  matter  of  fact,  to  have  had  any  bearing 
at  all  on  the  question  of  testamentary  capacity  or  on  the  cir- 
cumstances of  the  making  of  this  will,  and  the  jury  should  have 
been  explicitly  so  told  in  answer  to  the  plaintifTs  ninth  point. 
Failing  this  we  cannot  consider  that  the  error  complained  of  in 
the  third  assignment  was  cured  by  the  subsequent  parts  of  the 
charge. 

The  delusions,  even  if  they  existed  as  testified  to,  being  thus 
irrelevant,  was  there,  outside  of  them,  any  sufficient  evidence 
of  want  of  testamentary  capacity?  We  do  not  think  so.  The 
facts  established  beyond  question  were  that  the  testatrix  was  a 
woman  of  intelligence,  business  capacity  and  experience,  having 
acquired  a  considerable  estate  by  her  own  exertions  in  store- 
keeping;  she  was  advanced  in  years  but  retained  her  position 
as  the  head  of  her  house,  though  she  depended  to  some  extent 
on  the  assistance  of  her  daughter,  the  contestant,  who  lived 
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with  her ;  she  gave  directioiis  for  her  will  to  her  son,  tiirough 
whom  it  was  drawn  by  counsel,  submitted  to  her  and  altered 
somewhat  by  her  in  contestant's  favor,  rewritten  by  counsel, 
read  by  him  to  her  in  private  in  his  own  office,  declared  to  be 
what  she  wanted,  and  executed  by  her  in  the  presence  of  two 
reputable  and  entirely  disinterested  business  acquaintances  who 
were  specially  called  in  as  witnesses.  She  lived  five  years  after 
that,  keeping  her  own  bank  account,  drawing  checks,  collecting 
dividends  on  her  stock,  receiving  rent  from  her  tenant  and  his 
wife,  paying  the  milkman  and  the  watchman  who  came  to  her 
house,  and  from  time  to  time  making  purchases  at  market  and 
in  stores,  though  usually  accompanied  in  these  outdoor  trans- 
actions by  her  daughter,  and  in  1889,  two  years  after  the  mak- 
ing of  the  will,  joined  in  a  convejrance  of  a  valuable  piece  of 
real  estate,  and  during  all  this  time  no  one  raised  any  question 
of  her  capacity,  although  the  contestant  with  others  of  the  fam- 
ily was  a  party  to  the  deed  by  which  the  property  was  conveyed 
to  the  trust  company,  and  the  president  of  the  latter  had  known 
her  for  years  and  had  no  hesitation  in  taking  title  from  her. 

Against  this  array  of  actual  business  transacted  there  was  the 
testimony  of  a  number  of  witnesses  as  to  the  testatrix's  loss  of 
memory,  her  failure  to  recognize  persons,  including  in  one  or 
two  instances  her  owp  daughter,  her  inability  to  make  correct 
change,  and  her  offers  to  some  of  them  to  pay  a  second  time 
after  having  paid  previously.  The  witnesses  were  mostly  neigh- 
bors and  acquaintances  who  did  not  have  business  transactions 
with  her,  and  the  things  they  testified  to,  apart  from  the  delu- 
sions, showed  little  else  than  the  ordinary  forgetfulness  of  age, 
chiefly  of  names  and  faces,  and  not  shown  to  extend  to  serious 
matters  or  business.  These  witnesses  were  allowed  to  give 
their  opinions  that  testatrix  was  not  fit  to  make  a  will,  without 
having  shown  the  slightest  knowledge  of  what  testamentary 
capacity  requires.  As  to  them  the  remarks  of  Paxson,  J.,  in 
Eddey's  Appeal,  109  Pa.  406,  420,  are  entirely  appropriate ; 
^^  the  opinions  of  many  of  them  may  be  brushed  aside  as  wholly 
worthless  by  reason  of  their  lack  of  knowledge  and  judgment  in 
such  matters.  A  witness  must  know  what  testamentary  capac- 
ity means  before  we  can  attach  any  weight  to  his  testimony." 
The  most  important  witness  against  the  will  was  the  family 
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physician,  who  testified  that  testatrix  had  had  an  attack  of 
acute  congestion  of  the  brain  with  slight  paralyBis,  and  that  in 
1887,  the  date  of  the  will,  "her  case  had  developed  into  what 
we  caU  senile  dementia,"  the  evidences  of  which  he  said  were 
^^  impaired  memory ;  depression  of  spirits ;  melancholy  at  times ; 
feeble  mind,"  and  "  her  condition  was  bad ;  she  had  hallucin- 
ations." This  testimony  was  undoubtedly  entitled  to  weight, 
but,  as  already  said,  the  hallucinations  which  medically  were  a 
large  part  of  the  dementia,  were  entirely  irrelevant  on  the  ques- 
tion of  testamentary  capacity,  and  the  doctor  neutralized  much 
of  the  force  of  his  testimony  by  the  frank  admission  that  he 
knew  nothing  at  all  about  her  business  affairs,  nor  what  she  did 
in  that  way  for  several  years  after  the  date  of  the  will.  As  to 
her  failure  of  memory,  tiie  weightiest  matter  testified  to  was  her 
not  recognizing  on  one  or  two  occasions  her  youngest  daugh- 
ter, but  llie  will  itself  conclusively  proves  that  this  was  not  the 
lasting  state  of  her  mind,  as  that  daughter  is  named  and  given 
a  share  of  the  estate  with  the  clear  explanation  that  it  is  less 
than  the  other  shares  *^  because  she  is  well  provided  for  in  life, 
and  has  received  moneys  through  other  sources  in  my  lifetime." 
It  was  not  shown  that  the  testatrix's  memory  was  in  fault  as 
to  this  or  any  other  material  fact  relevant  to  her  estate,  and  her 
will  in  regard  to  its  distribution. 

Upon  the  whole  case  we  have  first,  delusions  showing  im- 
pairment of  mind  in  some  directions,  but  not  in  any  way  rele- 
vant to  the  making  of  a  will ;  failure  of  memory  as  to  persons, 
places  and  recent  small  occurrences,  but  not  shown  to  extend 
to  a  single  serious  matter ;  and  the  opinions  of  a  number  of 
witnesses,  most  of  them  unlearned  on  the  subject,  that  the  tes- 
tatrix was  unfit  to  make  a  will;  and  secondly,  on  the  other  side, 
a  will  drawn  by  counsel  and  executed  in  the  presence  of  busi- 
ness friends  cidled  in  for  that  purpose,  with  no  evidence  at  all 
of  want  of  testamentary  capacity  at  the  time  of  execution,  and 
the  will  itself  containing  clear  internal  evidence  of  recognition 
of  her  estate,  and  of  all  the  persons  who  may  be  said  to  be  the 
natural  objects  of  her  bounty,  and  finally  the  continued  trans- 
action of  important  business  for  five  years  after  the  making  of 
the  will,  with  no  suggestion  from  any  one  that  she  was  not 
capable  of  attending  to  it.  In  the  face  of  these  actual  trans- 
actions the  opinions  of  witnesses  are  of  very  little  weight. 
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Under  such  circumstances  and  on  such  testimony  a  jury  can- 
not be  allowed  to  overturn  a  will. 

The  verdict  should  have  been  directed  for  the  plaintiflFs. 

Judgment  reversed  and  issue  directed  to  be  set  aside.  Costs 
to  be  paid  by  appellee. 


le 


Rachel  E.  Gross,  Administrator  of  the  Estate  of  Mar- 
garet Strominger,  deceased,  v.  Rankin  Strominger, 
Administrator  de  bonis  non,  cum  testamento  annexo, 
of  Henry  Strominger,  deceased.  Appellant. 

178  1*1       jfrni — Oift  to  toidow — Remainder— Residue  after  maintenance, 

fl4l       Testator  gave  to  his  widow  the  residue  of  his  real  and  personal  estate 

>  ^  SC  11^  "  during  her  natural  life ;  '*'*  authorized  her  to  sell  the  same  if  she  desired 
to  do  so,  to  •*  put  the  money  derived  therefrom  upon  interest,"  and  •'  to 
use  all  the  said  interest  if  required  for  her  own  subsistence."  To  meet  a 
possible  contingency  he  provided  that  if  the  interest  was  not  sufficient 
"  for  her  own  peraonal  wants  and  comfort "  she  might  '*  take  of  the  prin- 
cipal sufficient  to  make  hor  comfortable."  Immediately  following  the 
provisions  for  her  suppoil,  and  in  the  second  sentence  of  the  will  relating 
to  it,  he  directed  that  whatever  was  left  at  her  decease  should  be  divided 
between  his  children  and  $rrandson  named  therein.  Held,  (1)  that  this 
was  not  an  absolute  gift  to  the  wife,  after  the  widow^s  death,  the  children 
and  grandson  of  testator,  and  not  the  widow's  representatives,  were  en- 
titled to  whatever  was  left  of  the  estate ;  (2)  that  the  fact  that  some  of  the 
securities  in  the  residue  had  been  taken  by  the  widow  in  her  own  name 
was  immaterial. 

Argued  May  21, 1896.  Appeal,  No.  282,  Jan.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  York  Co.,  Aug.  T.,  1895, 
No.  60,  for  plaintiflE  on  case  stated.  Before  Williams,  McCol- 
LUM,  MrrcHBLL,  Dean  and  Fell,  JJ.    Reversed. 

Case  stated  to  determine  title  to  personal  property. 

The  case  stated  was  as  follows : 

It  is  hereby  agreed  by  and  between  the  parties  to  the  above 
suit,  that  the  following  case  be  stated  for  the  opinion  of  the 
court  in  the  nature  of  a  special  verdict,  to  wit : 

That  Henry  Strominger,  of  Newberry  township,  in  said  county, 
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the  &ther  of  the  plaintiff  and  defendant  in  this  case,  died 
March  17, 1881,  testate,  seized  and  possessed  of  real  and  per- 
sonal estate  in  said  county,  leaving  to  survive  him  a  widow, 
Margaret  Strominger,  and  six  children,  to  wit:  Rankin  M., 
John  A.,  Sarah  Jane,  Ajina  Eliza,  Margaret  M.,  and  Rachel 
Eaima,  and  a  grandson,  David  H.  Strominger,  having  in  his 
lifetime  made  his  last  will  and  testament  in  writing,  bearing 
date  the  14th  day  of  February,  A.  D.  1880,  which  said  will  was 
duly  proved  before  the  register  for  the  probate  of  wills  in  and 
for  said  county,  March  22,  1881,  and  remains  on  file  in  the  oflSce 
of  said  register,  and  of  record  therein  in  will  book  BB,  page  420. 

That  the  following  is  a  true  and  correct  copy  of  said  will,  to 
wit: 

"Bjiow  all  men  by  these  presents,  that  I,  Henry  Strominger, 
....  As  to  my  worldly  estate  and  all  the  property  real,  per- 
sonal and  mixed,  of  which  I  shall  die  seized  and  possessed,  or 
to  which  I  shall  be  entitled  at  the  time  of  my  decease,  I  devise, 
bequeath  and  dispose  thereof  in  the  manner  following,  viz: 
First,  my  will  is  that  all  my  just  debts  and  funeral  expenses 
shall  by  my  executrix  hereinafter  named  be  paid  out  of  my 
estate  as  soon  after  my  decease  as  shall  by  her  be  found  con- 
venient. Item,  I  give  and  devise  and  bequeath,  unto  my  be- 
loved wife,  Margaret,  all  my  real,  personal  or  mixed  estate,  to 
have  and  to  hold  the  same  to  her,  during  her  natural  life.  And 
if  she  desires  to  sell  the  same,  she  may  sell  the  whole  real,  per- 
sonal, or  mixed,  at  public  or  private  sale,  to  the  best  advantage, 
without  any  appraisement,  and  put  the  money  derived  there- 
from, upon  interest,  where  it  will  be  perfectly  safe  invested  in 
real  estate,  not  encumbered,  with  any  liens  upon  the  same,  and 
use  all  the  said  interest,  if  required  for  her  own  subsistence,  and 
if  there  is  not  sufficient  of  said  interest  for  her  own  personal 
wants  and  comfort,  then  to  take  of  the  principal  sufficient  to 
make  her  comfortable,  she  to  have  full  control  of  said  money, 
the  same  as  I  would  have  if  I  was  living,  and  whatever  is  left 
at  her  decease,  after  her  just  debts  and  funeral  expenses  are 
paid,  the  balance  that  is  left  is  to  be  equally  divided  between 
my  named  children,  &c.,  viz :  Rankin  M.,  John  A.,  Sarah  Jane, 
Ann  Eliza,  Margaret  M.,  and  Rachel  Emma,  and  my  grandson, 
David  H.  Strominger  is  to  have  the  one  half  of  a  full  share  of 
the  balance  left,  which  is  to  equal  the  full  share  of  my  son 
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Philip,  who  is  not,  or  any  of  his  heirs,  to  receive  any  part  or 
parcel  of  my  estate.  And  in  case  any  of  the  within  named 
heirs,  that  is  to  inherit  the  aforesaid  balance,  should  decease 
without  leaving  any  legal  heirs,  then  their  respective  share  or 
shares  to  fall  back  to  the  survivors  above  named,  or  their  legal 
heirs,  to  be  divided  as  before  mentioned.  And  none  of  my 
children  or  sons  in  law  or  their  heirs  to  settle  up  the  estate  after 
the  decease  of  my  wife. 

"And  lastly,  I  nominate,  constitute,  and  appoint  my  said  wife 
Margaret,  to  be  my  executrix  of  this  my  last  will  and  testament." 

That  letters  testamentary  thereto  were  duly  granted  to  said 
Margaret  Strominger,  the  executrix  therein  named,  March  22, 
1881,  who  took  upon  herself  the  duties  of  said  trust,  and  filed 
an  account  of  the  personal  estate  of  said  testator,  charging  her- 
self with  the  amount  thereof,  to  wit:  f 879.64,  and  showing  a 
balance  thereon  in  favor  of  the  estate  of  $248 Jj,  which  account 
was  duly  confirmed  in  the  orphans'  court  of  said  county,  Janu- 
ary 8,  1887,  and  referred  to  an  auditor  for  the  distribution  of 
the  balance  on  the  same. 

That  by  the  report  of  the  auditor,  and  the  proceedings  had 
on  exceptions  filed  to  said  report,  it  appears  that  the  personal 
estate  of  said  testator  was  insufiBcient  to  pay  his  debts. 

That  the  real  estate  of  said  testator  was  sold  and  conveyed 
by  said  Margaret  Strominger,  executor  as  aforesaid,  at  private 
sale  to  Samuel  Gross  for  111  ,500,  for  part  of  which  purchase 
money,  to  wit,  $900  thereof,  Samuel  Gross  executed  and  de- 
livered to  said  Margaret  Strominger  a  mortgage  on  said  real 
estate,  recorded  the  same  day,  payable  one-  year  after  date  with 
interest ;  that  said  $900  were  paid  to  said  Margaret  Strominger 
and  the  mortgage  satisfied  by  her  and  the  money  again  invested 
by  her  for  her  own  use. 

That  no  account  of  the  proceeds  of  the  sale  of  said  real  estate 
of  the  testator  was  exhibited  or  filed  by  the  said  Margaret  Stro- 
minger. 

That  the  balance  of  said  proceeds  of  sale  of  the  testator's  real 
estate  remained  under  the  control  of  the  said  Margaret  Stro- 
minger, invested  for  her  use  and  benefit  and  in  her  name  to  the 
time  of  her  death.  That  said  Margaret  Strominger  received 
all  the  interest  and  income  of  the  balance  of  the  testator's  estate 
to  the  time  of  her  death,  which  occurred  on  the  14th  day  of 
April,  1896. 
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That  the  balance  of  the  testator's  estate  remaining  invested 
at  the  time  of  the  death  of  said  Margaret  Strominger,  and  in  her 
name,  consists  of  the  amount  of  three  certain  promissory  notes 
and  one  certificate  of  deposit,  to  wit :  the  joint  J)romissory  note 
of  Levi  Small  and  Benjamin  Small  for  $800,  dated  March  24, 
J892,  payable  one  year  after  date  to  the  order  of  Margaret  Stro- 
minger, bearing  interest,  on  which  note  interest  was  paid  to 
April  1, 1896 ;  the  joint  promissory  note  of  Emma  Gross  and 
Samuel  Gross  for  8100,  dated  April  1, 1893,  payable  one  year 
after  date  to  the  order  of  Margaret  Strominger,  bearing  interest, 
on  which  note  interest  has  been  paid  to  April  1, 1894,  and  #15.00 
on  the  principal,  leaving  a  balance  due  thereon  of  $85.00,  and 
interest  thereon  from  April  1, 1894 ;  the  promissory  note  of  Ran- 
kin Strominger  for  $100,  payable  one  year  after  date  to  the  order 
of  Margaret  Strominger,  bearing  interest ;  a  certificate  of  deposit 
of  The  Western  National  Bank  of  York,  Pa.,  for  $76.00,  dated 
March  28, 1896,  payable  on  demand  to  the  order  of  Margaret 
Strominger,  with  interest  not  exceeding  three  per  cent. 

That  the  amount  due  on  said  pi-omissory  notes  and  certificate 
of  deposit  is  $1,082  (subject  to  the  just  debts  and  funeral  ex 
penses  of  the  said  Margaret  Strominger),  the  same  being  the 
proceeds  of  the  sale  of  real  estate  of  the  testator,  sold  by  said 
Margaret  Strominger  as  aforesaid ;  and  the  said  promissory  notes 
and  certificate  of  deposit  are  all  in  possession  of  Rankin  Stro- 
minger, the  defendant  in  this  case. 

That  five  of  the  children  of  the  testator  named  in  his  will 
survive  said  Margaret  Strominger,  to  wit:  Rankin  Strominger, 
Sarah  Jane,  wife  of  Elias  Glatfelter,  Anna  Eliza,  wife  of  Jacob 
Gray,  Margaret  M.,  wife  of  Andrew  Coble,  and  Rachel  E.,  wife 
of  Samuel  Gross,  and  his  said  grandson,  David  H.  Strominger ; 
one  of  the  children  named  in  the  will,  to  wit,  John  A.,  died 
before  said  Margaret  Strominger,  leaving  no  issue  surviving 
him. 

That  said  Margaret  Strominger  died  intestate.  That  letters 
of  administration  on  her  said  estate  were  granted  to  said  Rachel 
E.  Gross,  the  plaintiff,  who  claims  that  said  balance  of  the  said 
Henry  Strominger  belongs  to  the  estate  of  her  intestate,  Mar- 
garet Strominger. 

That  letters  of  administration  de  bonis  non  cum  testamento 
annexo  of  the  estate  of  the  said  Henry  Strominger  were  duly 
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granted  to  said  Rankin  Strominger,  the  defendant,  who  claims 
said  balance  as  belonging  to  the  estate  of  his  testator,  said  Henry 
Strominger. 

If  the  court  'shall  be  of  the  opinion  that  under  said  will  of 
said  testator  the  whole  estate  of  the  testator  vested  in  said  Mar- 
garet Strominger,  absolutely,  then  judgment  to  be  entered  in 
favor  of  the  plaintiflE  for  the  remainder  of  the  estate  of  the  tes- 
tator, with  costs  of  suit,  to  be  released  on  the  said  defendant 
delivering  to  the  plaintiff  the  above  specified  promissory  notes 
and  certificate  of  deposit;  but  if  the  court  shall  be  of  the  opin- 
ion that  under  said  will  of  said  testator  said  Margaret  Stromin- 
ger took  an  estate  for  ai^d  during  her  natural  life  only,  with 
remainder  over  to  the  legatees  named  therein,  then  judgment 
to  be  entered  in  favor  of  the  defendant  with  costs  of  suit.  Either 
party  to  have  the  right  to  appeal. 

Latimer,  P.  J.,  filed  the  following  opinion : 

The  will  of  Henry  Strominger  contains  a  devise  and  bequest 
to  his  wife  of  all  his  real  and  personal  estate  for  life,  with  full 
power  of  sale  and  conversion  at  either  public  or  private  sale, 
without  appraisement,  with  power  of  consumption  of  both  prin- 
cipal and  interest,  "She  to  have  full  control  of  the  money,  the 
same  as  I  would  have  if  living."  Many  cases  might  be  cited 
to  show  that  such  a  gift  vests  an  absolute  estate  in  the  wife, 
which  is  unaffected  by  a  bequest  of  "  whatever  is  left  at  her 
decease."  Besides  all  this,  the  case  stated  finds  that  she  did 
invest  the  money  as  her  own  in  Iier  own  individual  name,  not 
as  executrix  of  her  husband,  and  it  is  difficult  to  see  how  any 
one  but  her  administrator  could  collect. 

And  now,  to  wit,  August  6, 1895,  judgment  in  the  case  stated 
for  the  plaintiff  and  against  the  defendant  for  $1,082,  to  be  re- 
leased on  defendant  delivering  to  plaintiff  the  notes  and  securi- 
ties specified  in  the  case  stated,  and  for  costs  of  suit. 

Error  amgned  was  in  entering  judgment  for  the  plaintiff. 

N,  M.  Wanner^  with  him  James  Kell^  for  appellant. — The  life 
tenant  and  executor  having  sold  the  land  of  the  testator  for  a 
specific  purpose,  the  surplus  money,  after  the  payment  of  his 
debts,  retains  the  character  of  land,  and  must  go  where  the 
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land  would  have  gone  under  the  will  at  her  death :  Bayer's  App., 
79  Pa.  428 ;  Pennell's  App.,  20  Pa.  615 ;  Greenawalt's  App., 
37  Pa.  95 ;  Dyer  v.  Cornell,  4  Pa.  359 ;  Hay's  App.,  52  Pa. 
449 ;  Large's  App.,  54  Pa.  383. 

The  intention  must  be  gathered  from  the  whole  will  taken 
together,  from  the  four  comers  of  the  instrument,  and  not  from 
detached  portions  alone :  Seibert  v.  Wise,  70  Pa.  147  ;  Reek's 
App.,  78  Pa.  433 ;  Urich's  App.,  86  Pa.  389. 

A  power  of  sale  attached  to  an  express  life  estate  will  not 
enlarge  the  gift  to  a  fee :  Kennedy  v.  Kennedy,  159  Pa.  327  ; 
Brockley's  App.,  1  Pa.  Sup.  Ct.  Dig.  242;  Cox  v.  Sims,  125 
Pa.  522;  Fisher  v.  Herbell,  7  W.  &  S.  63;  Morris  v.  Phaler, 
1  W.  389 ;  Dale  v.  Dale,  13  Pa.  448 ;  Sheets'  App.,  52  Pa.  257 ; 
Follweiler's  App.,  102  Pa.  581. 

To  effect  a  conversion  of  land  into  money  under  the  terms  of 
a  will  the  power  to  sell  must  be  absolute  and  unconditional  : 
Stoner  v.  Zimmerman,  21  Pa.  394 ;  Henry  v.  McCloskey,  9  W. 
146;  Blight  v.  Bank,  10  Pa.  131 ;  Symons  v.  Butter,  2  Vem. 
227 ;  Walker  v.  Denne,  2  Ves.  Jr.  170. 

E.  W.  Spangler^  for  appellee. — A  gift  to  a  widow  of  all  tes- 
tator's estate  after  payment  of  debts  for  her  sole  use  and  bene- 
fit during  the  term  of  her  natural  Ufe,  to  use,  expend,  sell  and 
convey  as  she  may  desire  and  think  proper,  with  a  gift  of  the 
residue  over  upon  lier  decease,  vests  in  the  widow  an  absolute 
power  of  disposition  over  testator's  estate :  Mercur's  App.,  151 
Pa.  49. 

Mere  precatory  words,  or  words  of  command,  or  words  of 
explanation,  are  not  enough  to  establish  an  intention  that  is 
not  to  be  gathered  from  a  consideration  of  the  operative  words 
upon  the  face  of  the  will :  Boyle  v.  Boyle,  152  Pa.  108 ;  Pres- 
byterian Church  V.  Disbrow,  52  Pa.  224 ;  Evans  v.  Smith,  166 
Pa.  625. 

Opinton  by  Mb.  Justice  McCollum,  October  5, 1896  : 
The  fund  in  dispute  is  identified  by  the  case  stated  as  pro* 
ceeds  of  the  sale  by  the  executrix  of  the  real  estate  of  the  testa- 
tor. It  is  what  remains  of  his  estate  after  deducting  therefrom 
the  cost  of  the  comfortable  maintenance  he  intended  his  widow 
and  executrix  should  have  from  it.    The  sale  was  made  by  her 
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under  the  power  with  which  she  was  clothed  by  his  will.  He 
obviously  intrusted  her  with  the  management  of  the  estate  for 
the  accomplishment  of  his  declared  purposes,  and  these  were 
that  she  should  have  her  support  from  it  and  preserve  the  re- 
mainder for  distribution  in  accordance  with  his  directions.  In 
plain  terms  he  gave  her  the  residue  of  his  real  and  personal 
estate  "  during  her  natural  life,"  authorized  her  to  sell  the  same 
if  she  desired  to  do  so,  to  "  put  the  money  derived  therefrom 
upon  interest,"  and  ^^to  use  all  the  said  interest  if  required 
for  her  own  subsistence."  To  meet  a  possible  contingency  he 
provided  that  if  the  interest  was  not  suflBcient  "  for  her  own 
personal  wants  and  comfort "  she  might  "  take  of  the  principal 
sufficient  to  make  her  comfortable."  Immediately  following 
the  provisions  for  her  support  and  in  the  second  sentence  of  the 
will  relating  to  it  he  directed  that  whatever  was  left  at  her  de- 
cease should  be  divided  between  his  children  and  grandson 
named  therein. 

The  testator's  wife  was  manifestly  the  primary  object  of  his 
bounty.  Whatever  was  necessary  for  her  support  he  intended 
she  should  have.  If  the  income  of  the  estate  was  sufficient  to 
affoi-d  her  a  suitable  maintenance  it  was  his  intention  that  the 
princii)al  of  it  should  go,  at  her  decease,  to  the  children  and 
grandson,  unimpaired.  A  construction  of  the  privilege  which 
makes  it  operate  as  an  absolute  gift  to  the  wife  of  the  residue 
of  the  estate  would  defeat  the  plain  purpose  of  the  testator  and 
take  from  the  children  and  grandson  named  in  the  will  that 
wliich  he  intended  they  should  have  at  her  decease.  There  is 
no  warrant  in  the  language  of  the  testator  for  such  a  construc- 
tion. The  words  "  she  to  have  full  control  of  said  money  the 
same  as  I  would  have  if  I  was  living  "  are  properly  applicable, 
and  should  be  limited  to  tliat  which  the  testator  had  already 
devoted  to  the  maintenance  of  his  wife,  and  cannot  be  justly 
considered  as  enlarging  the  preceding  gift.  The  mere  fact  that 
the  securities  which  represent  the  balance  of  the  estate  were 
taken  in  her  name  has  no  particular  significance.  It  was  not 
within  her  power  to  defeat  his  intention  respecting  the  remain- 
der of  the  estate  by  any  such  act.  It  being  conceded  that  the 
securities  in  question  constitute  such  remainder,  the  right  of 
the  children  and  grandson  to  it  is  as  clear  as  it  would  be  if 
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the  securities  had  been  taken  in  the  name  of  the  life  tenant  as 
executrix. 

A  careful  consideration  of  the  will  has  satisfied  us  that  there 
is  nothing  in  it  which  requires  that  the  manifest  intention  of 
the  testator  shall  be  disregarded  in  construing  it,  or  which  fur- 
nishes an  adequate  warrant  for  the  judgment  entered  upon  the 
case  stated  by  the  learned  court  below. 

Judgment  reversed  and  judgment  now  entered  upon  the  case 
stated  in  favor  of  the  defendant,  with  costs. 


John  W.  Plonk,  Appellant,  r.  Samuel  N.  Jessop. 

Negligence— Explosion  ofgas—ContribiUorf/  negligence — Question  for 

In  an  action  against  a  plumber  to  recover  damages  for  personal  injuries, 
it  appeared  that  the  defendant's  workmen  undertook  to  mend  a  leak  in  a 
pipe  in  plaintiffs  house.  They  went  upstairs  to  find  the  leak,  and  when 
tliey  came  out  they  told  plaintiff  that  everything  was  all  right.  Later  in 
the  day  plaintiff,  smelling  gas  in  the  halK  *'  lit  a  match  the  same  as  the 
plumbers  did  and  laid  it  along  the  pipes,"  then  **  got  a  taper  and  lit  that 
and  started  along  up  the  pipes,  cle^ir  up  to  the  attic,"  where  the  explosion 
took  place  by  which  he  was  injured.  The  cause  of  the  leak  was  the  fail- 
ure of  a  previous  gas  fitter  to  put  a  cap  on  the  end  of  the  pipe  in  the  attic. 
The  defendant's  men  knew  from  the  rapid  movement  of  the  indicator  in 
the  meter  that  there  was  an  important  leak  somewhere,  but  failed  to  locate 
it  Plaintiff  admitted  that  he  knew  that  gas  would  explode  if  brought  in 
contact  with  the  light.  Held,  (1)  that  there  was  sufficient  evidence  of 
defendant's  negligence  to  submit  to  the  jury ;  (2)  that  under  the  evidence 
the  question  of  plaintiff's  conti*ibutory  negligence  was  for  the  jury. 

Submitted  May  21, 1896.  Appeal,  No.  295,  Jan.  T.,  1896, 
by  plaintiff,  from  judgment  of  C.  P.  York  Co.,  April  T.,  1895, 
No.  73,  of  nonsuit  Before  Wiluams,  McCollum,  Mitchell, 
Dbak  and  Fell,  J  J.    Reversed. 

Trespass  for  personal  injuries. 

At  the  trial  the  court  entered  a  compulsory  nonsuit  which  it 
subsequently  refused  to  take  off,  Stewart,  J.,  filing  the  fol- 
lowing opinion,  by  which  the  facts  appear. 

This  is  an  action  of  trespass  brought  by  the  plaintiff  against 
the  defendant,  a  plumber  and  gas  fitter,  to  recover  damages 
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occasioned  to  the  plaintifiE  through  the  alleged  negligence  of 
the  defendant,  by  an  explosion  of  illuminating  gas  in  the  house 
of  the  plaintiff  whereby  he  sustained  very  severe  injuries.  At 
the  trial  upon  the  completion  of  the  plaintiff's  testimony,  a  com- 
pulsory nonsuit  was  entered,  on  the  ground  of  the  plaintiff's 
contributory  negligence  disclosed  by  his  ovm  testimony.  Prior 
to  April,  1893,  the  plaintiff,  who  is  a  brickmaker,  and  who  tes- 
tified that  he  is  a  contractor  and  builds  houses  occasionally, 
built  a  house  for  himself,  into  which  he  moved  with  his  family 
on  or  about  April  1,  1893.  While  the  house  was  in  course  of 
erection  he  had  gas  pipes  put  through  it  and  tested,  the  pumps 
for  that  purpose  being  attached  to  the  gas  pipe  in  a  small  store- 
room on  the  third  floor  of  his  house.  This  operation  the  plain- 
tiff saw.  Some  time  after  he  moved  in,  he  had  some  gas  fix- 
tures put  in,  but  not  all  through  the  house,  and  on  the  24th 
day  of  December,  1894,  while  he  was  living  in  the  house,  he 
employed  the  defendant  to  put  in  some  additional  fixtures,  and 
to  have  the  gas,  which  had  not  prior  to  that  time  been  in  the 
house,  turned  on.  The  defendant  came  in  the  forenoon  of  that 
day,  and  with  the  plaintiff  and  his  wife,  went  through  the  house, 
and  they  pointed  out  to  him  where  they  wanted  fixtures.  After 
they  had  gone  through  the  rooms  on  the  second  floor,  the  defend- 
ant started  as  if  to  go  to  the  third  floor  and  was  informed  by 
the  plaintiff  and  his  wife  that  they  did  not  need  any  brackets  on 
the  third  floor  as  they  didn't  use  it  to  any  extent  except  to  store 
stuff  there.  The  defendant  after  having  been  shown  where  a 
fixture  was  required  in  the  kitchen,  left  the  house  and  didn't 
return  any  more  that  day.  In  the  afternoon  he  sent  his  em- 
ployees to  the  plaintiff's  house  to  do  the  work  required,  and 
this  they  did,  putting  in  some  brackets  and  changing  the  chan- 
delier ;  and  the  gas  company's  men  also  came  and  ran  a  pipe 
from  the  street  into  the  cellar,  put  up  the  meter  and  made  attach- 
ment to  it.  The  plaintiff  testified :  "  After  they  had  the  con- 
nections made  to  the  meter,  they  turned  the  gas  on ;  and  I  was 
standing  by  there  and  I  seen  the  indicator  as  they  called  it,  in 
the  meter, — the  small  indicator  in  the  meter  that  they  call  it, — 
two  foot, — that  was  going  on  around  about  as  fast  as  a  second 
hand  in  a  watch,  and  I  made  the  remark  to  those  men,  *  Does  that 
hand  always  run  that  fast,'  and  they  said,  '  No,'  that  that  did 
not  go  that  fast  if  all  the  jets  were  turned  on  in  the  house ;  and 
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thej  said  it  was  a  leak.  And  I  said,  ^  If  a  leak,  you  ought  to 
fix  it  before  you  go  away  from  here.'  And  they  started  to  go 
up  stairs  to  find  the  leak  and  I  went  outside  to  do  some  paving 
outside.  .  .  .  And  when  they  come  out,  they  come  out  through 
the  kitchen,  and  I  asked  them  if  everything  was  all  right,  and 
they  said  everything  was  all  right,  and  no  more  was  said,  and 
they  started  off  right  after  that  then,  and  I  sat  down  to  supper. 
I  was  not  quite  done  supper  yet,  and  my  wife  she  went  into  the 
hall  and  came  in  and  said  she  smelled  gas  in  the  hall.'' 

After  his  wife  came  a  second  time  and  repeated  that  she 
smelled  gas  in  the  hall,  the  plaintiff  got  matches  and  lighted 
them  and  tried  to  find  the  leak  along  the  pipes,  and  finding 
that  process  too  slow  he  got  a  candle  or  taper  and  lighted  it 
and  tried  it  along  the  pipes,  as  he  had  seen  the  plumbers 
do,  going  upstairs  and  through  the  different  rooms  until  he 
reached  the  storeroom  in  the  attic.  He  opened  the  door  lead- 
ing into  this  and  immediately  there  was  a  terrific  explosion  of 
gas  which  knocked  him  down,  set  all  his  clothes  on  fire  and 
burned  him  badly,  besides  igniting  the  room.  He  fell  or  crawled 
downstairs,  called  for  help  and  tools,  went  into  the  cellar  and 
had  the  gas  turned  off  and  the  fire  was  quickly  extinguished. 
As  a  consequence  he  was  blind  for  many  days,  ten  or  more,  had 
to  be  fed  through  a  tube,  and  for  three  months  was  unable  to 
attend  to  business.  In  view  of  the  character  of  the  explosion 
he  made  an  exceedingly  narrow  escape  with  his  life.  It  was 
discovered  afterwards  that  there  was  no  cap  on  the  gas  pipe 
where  it  terminated  in  the  little  storeroom,  and  where  the  plain- 
tiff had  seen  the  pumps  put  on  to  test  the  system  of  gas  pipes, 
and  when  the  gas  was  turned  on  it  flowed  with  full  force 
through  this  exit.  The  plaintiff  testified  on  cross-examination 
that  when  he  went  into  the  hall,  after  his  wife  had  told  him  the 
second  time  that  she  smelled  gas  in  the  hall,  that  he  smelled 
gas.    The  examination  on  this  subject  was  as  follows : 

"Q.  You  are  sure  it  was  gas  you  smelt?  A.  Yes,  sir. 
Q.  Was  it  strong  enough  to  be  very  perceptible  ?  A.  Yes,  it 
was  a  strong  current  of  gas.  It  wasn't  strong  enough  to  ignite. 
Q.  You  could  smell  it?  A.  It  did  smell  bad  enough  for  a 
leak.  Q.  As  you  passed  up  toward  the  third  story  did  it  smell 
stronger?  A.  Well,  I  didn't — it  didn't  seem  so  to  me.  I 
couldn't  tell  much  difference  in  it.     Q.  It  was  very  strong 
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everywhere  ?  A.  Yes,  sir.  Q.  And  when  you  got  up  to  the 
third  story  didn't  you  smell  it  more  than  you  did  downstairs  ? 
A.  I  don't  know — I  guess  I  sraelled  it  a  little  stronger.  It 
wasn't  strong  enough  to  ignite  until  I  opened  the  door." 

After  detailing  the  circumstances  of  the  explosion  again,  and 
turning  off  the  gas  in  the  cellar,  the  witness  said : 

"  Q.  Did  you  not  know  that  illuminating  gas  would  explode  ? 
A.  I  often  heard  of  it,  yes,  sir.  Q.  If  it  was  brought  in  con- 
tact with  a  light?  A.  Yes,  sir.  Q.  In  the  morning,  or  on  the 
afternoon,  rather,  when  the  gas  company's  men  were  at  work 
making  the  connection  with  the  meter,  you  were  there  with  a 
light  were  you  not?  A.  Yes,  sir;  yes,  there  was  a  light  setting, 
or  did  I  make  the  light  ?  I  am  not  positive  on  that,  and  I 
wanted  to  give  a  light,  and  they  told  me  I  had  better  take  the 
light  away  or  it  might  explode,  one  of  the  gas  men  told  me, 
and  I  took  it  away;  and  the  reason  I  went  with  the  light  up- 
stairs, I  done  as  the  plumbers  done  because  I  seen  them  hmit  in 
the  same  way,  with  matches  and  with  a  taper." 

I  have  reviewed  the  testimony  with  care  since  the  filing  of 
the  notes,  and  hearing  the  argument  as  well  as  the  authorities 
cited,  and,  in  view  of  both,  I  am  convinced  that  the  entry  of  the 
nonsuit  was  proper.  According  to  the  plaintiff's  admission  he 
knew  the  explosive  character  of  illuminating  gas ;  he  had,  to 
use  his  own  language,  "  often  heard  that  it  would  explode  if 
brought  in  contact  with  a  light,"  and  he  virtually  volunteered 
that  "the  gas  men  told  him  that  afternoon  when  he  wanted  to 
give  them  a  light,  that  he  had  better  take  it  away  or  it  might 
explode ; "  but  as  if  to  break  the  force  of  this  he  follows  it  by 
saying,  "  I  done  as  the  plumbers  done  because  I  saw  them  hunt 
in  the  same  way,  with  matches  and  a  taper." 

According  to  the  plaintiff's  admission  he  knew  that  there 
was  or  had  been  a  serious  leak  in  his  house ;  that  after  he  was 
informed  that  it  was  all  right,  the  gas  almost  immediately  mani- 
fested itself  in  a  strong  current,  strong  enough  for  a  leak ;  that 
it  would  explode  if  brought  in  contact  with  a  light  which  he 
knew  from  often  having  heard  it,  and  from  having  been  warned 
of  it  that  afternoon.  Notwithstanding  this  he  lighted  a  candle 
to  hunt  the  leak.  Can  it  be  said  in  view  of  this  that  he  was 
not  negligent,  or  that  a  jury  on  such  a  state  of  facts  ought  to 
find  that  he  was  not?    The  very  element — the  knowledge  of 
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the  explosive  character  of  gas — ^absent  in  the  case  of  Kibele  v. 
Phila.,  105  Pa.  41,  and  which  would  have  ruled  that  against  the 
plaintiff  there,  is  present  here.  There  the  Supreme  Court  said  : 
*-  If  the  plaintiff  knew  that  illuminating  gas  was  escaping  from 
the  main  and  also  knew  that  from  it  an  explosion  might  reason- 
ably be  expected,  it  was  his  duty  to  have  withdrawn  from  the 
premises,  or  to  have  taken  other  precautions  for  his  safety  until 
the  leak  could  be  discovered  and  stopped.  He  could  not  know- 
ingly take  upon  himself  such  a  risk  as  this,  the  risk  of  an  ex- 
plosion, and  for  its  consequences  charge  the  city : "  Kibele  v. 
Phila.,  supra.  To  the  same  effect  is  Oil  City  Gas  Co.  v.  Rob- 
inson, 99  Pa.  1.  There  the  plaintiff  who  was  a  civil  engineer 
entered  a  newly  completed  city  sewer  with  a  lantern  in  his  hand, 
and  an  explosion  occurred.  The  Supreme  Court  said  :  "  The 
plaintiff  was  also  bound  to  the  exercise  of  a  reasonable  care  for 
his  own  safety.  He  was  a  civil  engineer  and  may  be  presumed  to 
have  had  some  knowledge  of  the  dangerous  nature  of  illuminat- 
ing gas,  of  its  power  to  penetrate  the  earth  and  the  materials 
composing  the  sewer,  and  of  its  explosive  character  when  mixed 
in  certain  quantities  with  common  air.  He  certainly  did  know, 
for  he  so  testifies,  that  the  gas  was  escaping  and  saturating  the 
adjacent  earth ;  hence  it  seems  to  us  that  he  ought  to  have  been 
on  his  guard.  ...  If  it  was  probable  that  the  ^as  escaping  from 
the  leak  would  find  its  way  into  the  sewer  in  quantities  suffi- 
cient to  produce  an  explosion,  he  ought  to  have  anticipated  the 
result  and  not  have  entered  the  sewer  with  a  lighted  lamp.  If 
he  did  so  under  the  conditions  stated  he  was  guilty  of  such 
contributory  negligence  as  ought  to  have  prevented  his  re- 
covery:"  Oil  City  Gas  Co.  v.  Robinson,  supra. 

In  Beittenmiller  v.  Brewmg  Co.,  22  W.  N.  C.  33,  the  plain- 
tiff, a  carpenter,  was  employed  with  other  workmen  to  put  a 
stringer  in  the  defendant's  ice  house.  After  working  for  a 
time  the  smell  of  ammonia  became  so  strong  as  to  affect  their 
eyes,  and  they  quit.  About  an  hour  afterwards  the  superin- 
tendent under  whom  they  were  working,  finding  they  had  quit, 
and  the  cause,  directed  them  to  go  back,  stating  that  the  ammo- 
nia was  not  then  so  bad.  The  plaintiff  did  so,  and  very  shortly 
after  in  doing  his  work  his  face  was  brought  opposite  a  bolt  hole 
in  the  wall  from  which  a  blast  of  ammonia  was  entering  the 
room.    He  became  senseless  and  fell  to  the  floor  and  was  in- 


Digitized  by 


Google 


76  PLONK,  Appellant,  v.  JESSOP. 

Opinion  of  Court  below — Argaments.  [178  Pm. 

jured.  In  a  suit  for  damages  he  was  nonsuited  on  the  ground 
of  his  contributory  negligence,  which  the  court  refused  to  take 
off.  The  Supreme  Court  on  appeal  said :  "  The  plaintiff  has 
no  one  but  himself  to  blame  for  the  injuries  he  received.  He 
knew  the  room  was  full  of  ammonia,  and  by  continuing  to 
work  in  it  he  assumed  all  the  risks  arising  from  that  cause," 
and  the  judgment  was  aflBrmed :  Beittenmiller  v.  Brewing  Co., 
supra.  Indeed  the  rule  could  not  be  otherwise.  If  a  man  walk 
into  a  place  having  the  appearance  of  danger  with  his  eyes  open, 
he  is  not  in  a  position  to  charge  the  party  with  negligence  who 
created  the  dangerous  condition :  Payne  v.  Reese,  100  Pa.  302. 

Was  it  proper  for  the  court  to  enter  a  nonsuit?  Where  none 
of  the  essential  facts  is  in  dispute  it  is  the  court^s  duty  to 
declare  the  law:  Wannamaker  v.  Burk,  111  Pa.  423;  Hill  v. 
Tionesta  Twp.,  146  Pa.  11 ;  Davidson  v.  Railway  Co.,  171  Pa. 
622 ;  Gray  v.  Penna.  Railroad  Co.,  172  Pa.  383 ;  Ely  v.  Railway 
Co.,  158  Pa.  236. 

All  the  facts  affecting  the  question  of  contributory  negligence 
were  furnished  by  the  plaintiff's  testimony :  Delaware  R.  R.  Co. 
V.  Cadow,  120  Pa.  569. 

One  cannot  recover  damages  for  an  injury  which  by  the  ex- 
ercise of  reasonable  care  he  might  have  avoided ;  and  to  this 
point  there  are  numerous  authorities,  but  one  or  two  of  them 
is  suflBcient :  Pittsburg  Southern  Ry.  Co.  v.  Taylor,  104  Pa.  306 ; 
Township  v.  Anderson,  114  Pa.  643. 

I  am  of  opinion  therefore  that  the  nonsuit  was  properly  en- 
tei'ed,  and  now  decline  to  take  it  off. 

Error  asngned  was  refusal  to  take  off  nonsuit. 
The  case  was  submitted  on  paper-books. 

H,  L,  ^  Q,  Q.  Fisher^  for  appellant. — Plaintiff  was  guilty  of 
contributory  negligence :  Wannamaker  v.  Burk,  111  Pa.  423 ; 
Davidson  v.  Ry.  Co.,  171  Pa.  622 ;  Gray  v.  Penna.  R.  R.,  172 
Pa,  883;  Stoughton  v.  Nat.  Gas.  Co.,  159  Pa.  64;  Hartman  v. 
Incline  Plane  Co.,  159  Pa.  442 ;  Finch  v.  Conrade,  154  Pa.  328. 

Cochran  ^  WtlliamSj  Nlles  and  Neff^  for  appellee. — Where  the 
facts  of  a  case  are  admitted  or  undisputed  it  is  the  duty  of  the 
court  to  pronounce  the  law  arising  thereon :  Baker  v.  Gas  Co., 
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157  Pa.  600 ;  Fisher  v.  Ry.  Co.,  13i  Pa.  292 ;  D.  L.  &  W.  R.  R. 
V.  Jones,  128  Pa.  814 ;  D.  L.  &  W.  R.  R.  v.  Cadow,  120  Pa. 
659;  Broesman  v.  L.  V.  R.  R.,  118  Pa.  498;  Central  R.  R.  of 
New  Jersey  v.  Feller,  84  Pa.  229 ;  Beittenmiller  v.  Bergner  & 
Engle  Brewing  Co.,  22  W.  N.  C.  33 ;  Oil  City  Gas  Co.  v.  Robin- 
son, 99  Pa.  1 ;  Kibele  v.  Philadelphia,  105  Pa.  41 ;  Holly  v. 
Boston  Gas  Light  Co.,  8  Gray,  123 ;  McCully  v.  Clarke  &  Thaw, 
40  Pa.  399;  Baker  v.  Gas  Co.,  157  Pa.  600. 

Opinion  by  Mr.  Justice  Mitchell,  October  5, 1896 : 
The  plaintiff  testified  that  when  indications  of  a  leak  in  the 
pipe  were  discovered  he  told  defendant's  workmen  that  they 
ought  to  fix  it,  they  "  started  to  go  upstairs  to  find  the  leak," 
and  when  they  came  out  "  they  said  everything  was  all  right." 
Later  in  the  day,  plaintiff  smelling  gas  in  the  hall,  ^^  lit  a  match 
the  same  as  the  plumbers  did,  and  laid  it  along  the  pipes,"  then 
"  got  a  taper  and  lit  that  and  started  along  up  the  pipes,  clear 
up  to  the  attic,"  where  the  explosion  took  place  by  which  he 
was  injured.  The  place  and  cause  of  the  leak  were  apparently 
attributable  to  the  failure  of  a  previous  gas  fitter  to  put  a  cap 
on  the  end  of  the  pipe  in  the  attic,  but  the  defendant's  men  hav- 
ing seen  from  the  rapid  movement  of  the  indicator  in  the  meter 
that  there  was  an  important  leak  somewhere,  and  having  left 
the  work  without  having  located  it,  yet  assuring  plaintiff  that 
everything  was  right,  there  was  sufficient  evidence  to  submit  to 
the  jury  of  defendant's  negligence. 

But  the  plaintiff  having  admitted  that  he  knew  or  had  heard 
that  gas  would  explode  if  brought  in  contact  with  a  light,  the 
learned  judge  below  entered  a  nonsuit  on  the  ground  of  con- 
tributory negligence.  In  so  doing  he  failed  to  give  sufficient 
weight  to  the  circumstances,  and  to  the  plaintiff's  explanation 
that  he  did  as  the  plumbers  did  ^^  because  I  saw  them  hunt  in  the 
same  way  with  matches  and  a  taper."  The  knowledge  of  the 
explosive  character  of  gas  certainly  may  be  presumed  to  be  gen- 
eral among  persons  who  have  it  in  their  houses,  and  plaintiff 
admitted  such  knowledge.  But  how  far  a  smell  of  gas  indicates 
a  leak  that  may  safely  be  searched  for  with  a  match  or  candle, 
and  at  what  point  it  means  danger  of  explosion  in  so  doing,  is  a 
question  requiring  judgment  and  some  experience.  Plaintiff 
had  seen  indications  of  a  leak,  had  seen  it  searched  for  by  de* 
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fendant's  men  with  matches  and  a  light,  and  had  then  been  told 
that  everything  was  right.  When  after  that  he  smelled  gas  it 
could  not  be  said  as  a  conclusion  of  law  that  he  necessarily  had 
reason  to  suppose  he  would  find  anything  more  than  a  leak  that 
might  be  safely  searched  for  with  a  light  as  he  had  seen  done 
by  defendant's  men  earlier  in  the  day.  He  may  have  been  neg- 
ligent in  going  into  the  attic  as  he  did,  but  we  think  it  is  for  a 
jury  and  not  the  court  to  say  so. 

Judgment  reversed  and  procedendo  awarded. 
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In  re  Estate  of  A.  C.  Fulton,  deceased.     Appeal  of 
James  S.  Fulton. 

Evidence^  Books  oforigincU  entries — Physicians^  books— Decedents^  estates 
— Claims  against  decedents^  estates. 

A  book  which  shows  on  its  face  that  it  was  not  ono  of  entries  in  the 

596  regular  course  of  business,  but  was  a  separate  book  containing  no  charges 

except  against  the  defendant  is  not  admissible  as  a  book  of  original  entries. 

Original  entries  need  not  be  such  as  to  be  generally  undei-stood,  if  they 
are  such  as  are  intelligible  to  persons  in  the  business,  but  in  such  case  they 
should  be  supported  by  evidence  of  their  meaning  and  character. 

Decedents^  estates—Executors  and  administrators— Unsettled  accounts. 

At  tiie  audit  of  an  executor^s  account  it  appeared  that  a  claimant  against 
the  estate  had  veiy  close  and  complicated  business  connections  with  the 
decedent.  The  evidence  showed  real  estate  held  in  common  and  in  timst ; 
many  payments  or  advances  of  money  on  account  of  such  real  estate, 
transfer  and  satisfaction  of  judgments ;  and  very  numerous  checks  pass- 
ing from  each  of  the  parties  to  the  other.  The  auditor  separated  as  far 
as  was  practicable  the  matters  involved  in  the  personal  and  the  real  estate, 
and  as  to  the  latter  reported  that  as  they  had  not  been  adjusted,  the  orphans* 
court  was  without  jurisdiction  to  pass  upon  them.  The  auditor^s  report 
was  confirmed  by  the  orphans*  couit.  Held,  that  as  the  parties  had  never 
made  any  final  settlement  in  their  business-  relations,  the  orphans*  court 
could  not  allow  any  items  connected  with  the  personal  estate  apart  from 
those  connected  with  the  real  estate. 

Professional  services — Book  entries. 

Not  decided  whether  professional  services  can  be  the  subject  of  proof 
by  book  entry. 

Argued  May  21, 1896.  Appeal,  No.  872,  Jan.  T.,  1896,  by 
James  S.  Fulton,  from  decree  of  O.  C.  York  Co.,  confirming 
auditor's  report.  Before  Williams,  McCollxjm,  Mitchbll, 
Dean  and  Fell,  J  J.    Reversed. 
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Exceptions  to  report  of  auditor,  Daniel  K  Trimmer. 

On  exceptions  to  the  auditor's  report  Stewart,  J.,  filed  the 
following  opinion: 

The  only  contests  in  this  estate  are  those  arising  out  of  the 
claims  presented  by  Dr.  J.  S.  Miller.  Miller  was  the  client  of 
Fulton,  who  was  an  attorney  at  law,  and  Fulton  was  the  patient 
of  Miller,  who  was  a  physician.  So  that  to  begin  with,  we  have 
tlie  double  confidential  relation.  In  addition  to  this  the  evi- 
dence shows  that  Fulton  and  Miller  were  jointly  interested  in 
business  transactions ;  at  least  in  two  real  estate  deals  or  spec- 
ulations, one  of  which  is  closed  by  a  sale  of  the  property  but  the 
proceeds  not  yet  divided,  and  the  other  still  open,  a  portion  of 
the  property  remaining  unsold.  No  books  were  kept  of  any  of 
the  transactions  between  them,  excepting  Dr.  Miller's  books 
of  his  professional  services,  so  far  as  the  evidence  discloses  the 
fact,  and  as  a  logical  result  the  auditor  has  been  obliged  to  grope 
his  way  through  the  mass  of  checks,  papers  and  memoranda  and 
the  testimony  of  many  witnesses  laid  before  him,  with  a  view 
of  approximating  the  truth  ;  and  his  able  report  shows  that  he 
has  accomplished  the  task  better  than  might  have  been  expected, 
notwithstanding  his  superior  ability  in  this  line. 

Dr.  Miller  presented  to  the  auditor  and  insisted  upon  four 
claims,  as  follows :  (1)  For  $1,650,  with  interest,  being  the  pro- 
ceeds of  an  interest  in  a  slate  quarry,  purchased  by  Fulton  with 
money  furnished  by  Dr.  Miller,  and  sold  again,  and  for  which 
Fulton  received  the  money ;  (2)  for  $350,  and  interest,  being 
amount  received  by  Fulton  from  the  sale  of  real  estate  owned 
by  him  and  Miller  jointly ;  (3)  for  the  sum  of  $3,000,  with 
interest,  being  for  money  claimed  to  have  been  furnished  by 
Miller  for  investment  July  9, 1890  ;  (i)  for  $2,551  for  profes- 
sional services  rendered  and  medicines  furnished  the  deceased 
in  his  lifetime. 

The  first  two  claims  are  virtually  conceded,  the  exceptions  as 
to  them  not  being  insisted  upon  at  the  argument.  Indeed,  in 
view  of  the  proved  facts,  tracing  the  money  of  Dr.  Miller  into 
the  properties  and  back  into  the  hands  of  the  decedent,  together 
with  the  declaration  of  trust  as  to  the  first  signed  by  the  dece- 
dent, was  conclusive  as  to  these  two  claims.  Their  allowance, 
however,  was  resisted  upon  the  grounds  that  they  were  met  by 
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a  claim  of  set-off,  as  were  also  all  the  claims  made  by  Dr.  Miller. 
This  claim  of  setoff  I  will  consider  last. 

The  third  claim  was  rejected  by  the  auditor  for  the  reason 
that  it  was  not  sufficiently  proved.  The  evidence  is  perfectly 
clear  that  Dr.  Miller  gave  to  Fulton  on  July  9,  1890,  his  check 
for  $3,000,  and  that  Fulton  got  the  money  on  it.  But  this 
standing  alone  proves  nothing  in  favor  of  Dr.  Miller  except 
that  thereby  he  discharged  a  debt  of  some  kind  which  he  owed 
to  that  amount  to  Fulton  on  that  day.  This  is  the  legal  pre- 
sumption and  the  only  one  which  arises  in  his  favor  from  the 
transaction.  But  this  attempt  is  made  to  show  that  this  check, 
instead  of  having  its  presumed  effect,  had  exactly  the  contrary, 
and  that  instead  of  discharging  a  debt  to  Fulton,  it  created  one 
against  him ;  when  he  is  no  longer  here  to  speak,  the  evidence 
to  work  such  a  transformation  ought  to  be  distinct  and  clear, 
since  the  presumption,  as  I  view  it,  is  strongly  against  the  crea- 
tion of  a  liability  by  the  check  and  in  favor  of  the  discharge  of 
a  debt.  The  law  presumes  that  the  giver  of  the  check  either 
paid  a  debt  with  it  or  received  the  cash  at  the  time  from  the 
payee:  Flemming's  Exr.  v.  McClain,  13  Pa.  176;  Lancaster 
Bank  v.  Woodward,  18  Pa.  357;  Gettysburg  Nat.  Bank  v. 
Kuhns,  62  Pa.  88.  Is  there  evidence  to  accomplish  such  a  pur- 
pose ?  There  is  an  entire  absence  of  evidence  showing  or  tend- 
ing to  show  that  this  check  was  intended  to  transfer  funds  to 
Fulton  for  investment.  There  is  no  declaration  of  Fulton  in 
reference  to  this  check  proved,  nor  is  there  any  evidence,  docu- 
mentary or  oral,  offered  for  nor  which  could  show  such  a  pur- 
pose. The  evidence  relied  upon  for  this  purpose  is  that  detailed 
by  Wesley  Klinedinst  and  his  wife,  and  this  has  no  reference  to 
this  check  or  this  specific  sum  of  money,  but  to  the  fact  that 
Fulton  had  $3,000  of  Dr.  MUler's  for  mvestment.  This  testi- 
mony is  as  follows : 

"  Q.  State  whether  or  not  you  had  any  conversation  with  A.  C. 
Fulton  on  or  about  the  9th  of  July,  1890,  and,  if  so,  what  it 
was  ?  A.  I  couldn't  tell  you  the  date,  but  he  said  he  had  some 
money  of  Dr.  Miller's.  Q.  Did  he  say  how  much  ?  A.  He 
said  $3,000  of  Dr.  Miller's  money ;  he  would  invest  it  for  him, 
A  good  while  after  that,  me  and  my  wife  came  down  to  see  him ; 
then  he  wanted  $10.00  to  look  up  the  docket  and  more  besides. 
We  didn't  take  the  money." 
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On  CTOBS-examinatioii  the  witness  said,  substantially,  that 
Fulton  said  in  both  conversations  he  had  Dr.  Miller's  money  to 
invest;  that  he  was  alone  the  first  time  he  saw  Fulton  on  the 
subject;  no  one  was  present;  that  the  conversation  occurred  in 
front  of  Fulton's  office ;  that  they  were  talking  about  money, 
and  Fulton  said  he  had  some  of  Dr.  Miller's  and  wanted  to 
know  if  the  witness  knew  of  any  one  who  would  take  it ;  that 
the  witness  informed  Fulton  that  he  was  about  buying  a  piece 
of  property  and  may  be  he  and  his  wife  would  take  some ;  that 
he  didn't  ask  him  any  particular  question  about  it;  that  it  was 
six  or  seven  months  after  tliis  before  the  second  conversation 
took  place ;  that  this  also  took  place  at  Fulton's  office ;  that  he 
asked  him,  Fulton,  if  he  could  get  that  money  of  Dr.  Miller, 
and  he  said  yes ;  that  Fulton  then  wanted  f  10.00  to  look  up 
the  docket  and  that  witness  and  his  wife  refused  to  pay  it. 

Rebecca  Klinedinst  testified  that  she  was  present  at  the  con- 
versation between  her  husband  and  Fulton,  the  second  conver- 
sation ;  that  Fulton  said  he  had  some  money  to  invest  and  that 
it  was  Dr.  Miller  s,  $3,000 ;  that  Fulton  wanted  tlO.OO  to  do 
the  writing ;  that  this  conversation  was  in  July,  as  near  as  she 
could  tell,  because  she  wanted  to  pay  off  the  property,  but 
couldn't  say  what  year  it  was. 

This  witness  affirmed  the  first  question  put  to  her,  which 
assumed  that  the  second  conversation  on  the  subject  took  place 
six  months  or  a  year  later  than  the  first. 

Wesley  Klinedinst,  her  husband,  testified  that  he  couldn't 
tell  the  date  of  the  first  conversation,  but  the  question  assumed 
it  took  place  in  July,  1890,  and  he  testified  that  the  second  took 
place  six  or  seven  months  after  the  first  or  longer. 

Can  it  be  said  that  this  evidence  is  sufficiently  clear  and  po- 
tent to  overcome  the  presumption  that  the  check  for  $3,000  was 
given  in  payment  of  a  debt,  and  show  tliat  it  was  an  advance  of 
money  for  investment?  It  seems  to  me  that  to  ask  the  ques- 
tion is  to  deny  the  proposition.  The  mind  is  left  altogether  in 
uncertainty  as  to  what  this  testimony  establishes.  It  is  vague 
and  uncertain  as  to  time.  It  does  not  show  that  Fulton  made 
the  declaration  that  he  had  $3,000  of  Dr.  Miller's  money  about 
the  time  of  its  receipt,  but  that  he  still  had  it  uninvested,  any 
time  from  six  months  to  one  year  after  the  first  conversation. 
It  is  possible  that  Dr.  Miller  would  have  permitted  that  sum  of 
Vol.  oLxxvin— 6 
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money  to  He  idle  in  bis  counseFs  bands  for  tliat  leng^  of  time 
uninvested,  and  yet  a  finding  in  his  favor  would  establish  the 
fact  that  he  had  done  so,  and  that  it  continued  in  his  hands  still 
uninvested  from  July  9, 1890,  to  the  time  of  Fulton's  death,  in 
February,  1892.  Such  a  proposition  is  altogether  improbable, 
and  therefore  I  am  satisfied  that  the  auditor  properly  rejected 
this  claim. 

The  fourth  claim  is  that  for  professional  services  rendered. 
The  auditor  allowed  a  portion  of  this  claim  and  rejected  the  re- 
mainder, for  the  reasons  given  by  him.  To  this  action  both  sides 
have  excepted;  the  one  for  not  allowing  more,  the  other  for 
allowing  any  part  of  it. 

The  auditor's  report  bears  testimony  of  the  high  character  of 
the  physician,  which  is  justified  by  the  facts,  but  after  allowing 
the  first  portion  of  his  book  account,  he  rejects  the  remainder, 
because  the  book  is  not  sufl5ciently  established  as  a  book  of  orig- 
inal entries.  The  doctor's  account  or  pass  book  was  admitted 
for  the  purpose  of  proving  the  first  portion  of  the  account,  and 
is  established  by  the  oaUi  of  the  claimant,  and  was  therefore 
satisfactory  to  the  auditor's  mind.  The  book  itself  is  in  evi- 
dence, therefore,  but  some  of  the  items  are  rejected.  The  items 
from  and  including  October  15, 1887,  to  August  4, 1888,  charged 
almost  daily  during  that  period  are  admitted.  These  items 
are  with  a  single  exception  as  follows :  Taking  April  24, 1888, 
as  an  example — "  To  irrigate  bid.  $3.00."  The  one  exception 
is  the  first  one  as  follows—  "  October  15.    To  2  visits,  $8.00." 

This  account  terminates  on  August  4th  as  stated,  and  tlie 
rejected  account  begins  as  follows : 


Sept. 

2, 1888. 

A.  C.  Fulton,  Dr.  to  J.  S. 

MlLLEB. 

Aug. 

$10. 

Medicine  for  Aug.  &  Sept. 

12.25 

Nov.  8.  To  Philada  Agnew. 

26. 

Nov.  5.  To  Medicine. 

2. 

Nov.  8.  To  Medicine. 

.50 

And  later  on  as  follows  : 

Dec.  10.  Atomizer,  &c. 

$2. 

10.  Appli  throat. 

1. 

12.      **        " 

1. 
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• 

Jany.14.  ToVisit. 

t  1. 

Feby.  8.  Visit  and  Appli. 

2. 

6.  Medicine  &  Uiroat. 

2.50 

Mch.    2.  Analysis  of  urine. 

8. 

5.  Treatment. 

1. 

Apr.  26.  To.  Ex.  Urine. 

8. 

Oct.     2.  To  Visit. 

•  1. 

8. 

1. 

4. 

1. 

5. 

1. 

6. 

1. 

1890. 

Feby.    6.  Catheter. 

1. 

June  24.  Passing  sand. 

1.60 

Aug.    4.         "       sand. 

1.50 

Nov.     2.  To  Drawing  Urine. 

2. 

Jany.    1, 1891.  To  Med. 

2. 

I  have  given  this  number  of  items,  twenty-four  out  of  a  total 
of  about  three  hundred  and  fifty,  with  a  view  of  showing  their 
general  character.  The  total  charges  in  this  rejected  account 
aggregate,  according  to  the  footings,  $818.  Of  this  amount 
there  are  ten  charges  of  this  character :  "  To  Agnew  Philada 
125,'*  or  "  to  Philada  Agnew  $25,"  aggregating  $250 ;  also  two 
lumping  charges  at  the  beginning  of  the  account,  "  To  treat- 
ment for  August  $10,  and  for  medicine  for  August  and  Septem- 
ber $12.25." 

These  lumping  charges  must  of  course  be  rejected,  but  they 
do  not  vitiate  the  proper  charges,  since  some  entries  may  be 
admitted  and  others  rejected  without  destroying  the  book  as  an 
instrument  of  evidence :  Ives  v.  Niles,  5  Watts  824 ;  Wollen- 
berger  v.  Katterlinus,  17  Pa.  889. 

If  not  expressly  decided  by  the  Supreme  Court,  it  has  been 
tacitly  admitted  by  the  lower  courts  of  this  state  that  the  memo- 
randum or  charge  book  of  a  physician  may  be  admitted  in  evi- 
dence if  in  proper  form  and  properly  proved :  Van  Bibber  v. 
Merritt's  Exr.,  12  W.  N.  C.  272 ;  German's  Estate,  14  W.  N.  C. 
192.  In  the  last  case  Judge  Ashman  said  of  such  book,  "  It 
may  cover  a  daily  entry  of  each  visit,  with  the  name  of  each 
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patient,  a  list  of  the  medicines  furnished  and  the  price  which 
custom  has  fixed  for  the  particular  service.  Such  a  record  will 
comprise  all  the  incidents  of  certainty  of  time,  person,  labor  and 
value,  and  each  entry  will  be  complete  in  itself.  No  more  than 
this  ia  required  in  the  books  of  an  artisan,  and  the  measure  of 
necessity  is  at  least  as  great  in  the  one  instance  as  the  other." 

Applying  this  rule,  so  full  and  expressive  of  what  ought  to 
be  the  rule  as  to  require  neither  addition  nor  pruning,  to  the 
case  in  hand,  and  what  is  the  result?  The  book  contains  a 
daily  entry  of  each  visit,  the  name  of  the  patient  (no  other 
being  kept  in  this  book  for  the  sufficient  reason  brought  out  in 
cross-examination),  a  list  of  the  medicines  furnished,  and  the 
price  presumed  to  be  that  fixed  by  custom  for  the  particular 
service.  This  rejected  account  contains  all  these  elements,  ex- 
cepting that  it  does  not  specify  the  kind  of  medicine,  the  quality, 
nor  the  price  of  each  kind,  but  these  charges  run  from  fifty 
cents  to  $2.50,  no  one  being  in  excess  of  that  amount,  and  in 
numerous  instances  medicine  and  something  charged  with  it 
only  amount  to  1^2.00  or  $2.50,  so  there  were  no  large  quantities 
furnished  at  any  one  time,  only  such  as  are  covered  by  an  ordi- 
nary prescription.  Each  item  contained  date,  year,  month  and 
day  in  regular  order,  character  of  service  or  subject  of  charge, 
brief,  yet  intelligible  and  amount  of  charge.  The  book  bears 
upon  its  face  the  impress  of  honesty  and  truthfulness,  and  the 
testimony  shows  it  was  in  the  hands  of  the  claimant's  counsel 
from  the  day  on  which  an  effort  was  made  between  him  and  the 
decedent's  representatives  to  settle  their  accounts,  until  pro- 
duced at  the  audit,  and  I  am  fully  convinced  that  the  charges 
it  contains  are  honest  ones  for  services  rendered. 

The  claimant  was  subjected  to  a  lengthy  cross-examination 
as  to  this  book.  Every  item  of  charge  in  the  book  as  well  as  the 
prices  charged  was  open  to  attack,  and  yet  in  this  lengthy  cross- 
examination,  not  one  was  attacked;  nor  were  any  witnesses 
called  to  disprove  the  value  of  any  of  the  services,  nor  of  the 
things  furnished. 

The  book  entries  being  proper  evidence,  they  are  prima  facie 
correct,  and  no  evidence  to  the  contrary  being  offered,  they 
become  conclusive.  I  therefore  admit  all  the  items  contained 
in  the  rejected  account^  excepting  the  items  aggregating  $250, 
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for  services  to  Philada  or  to  Agnew,  and  the  two  lumping 
charges  at  Hie  beginning  of  the  account. 

This  now  disposes  of  all  the  questions  excepting  that  of  the  ac- 
countants' set-off,  and  this  I  will  consider  next  The  auditor 
refused  to  consider  tlie  question  of  set-off  ndsed  by  the  account- 
ants against  Dr.  Miller's  claims,  on  account  of  the  multiplicity  of 
the  transactions  shown  to  have  taken  place  between  them  and 
which  seemed  to  have  some  connection  with  or  growing  out  of 
their  real  estate  transactions.  Was  he  correct  in  this?  As  shown 
by  the  evidence  there  were  money  transactions  between  the  de- 
cedent and  claimant,  covering  a  period  of  several  years  and 
involving  the  purchase,  improvement,  disposition  of  real  estate 
and  its  profits,  and  virtually  constituting  partnership  dealings. 
No  final  settlement  is  shown  to  have  taken  place  between  them ; 
and  on  the  contrary,  what  evidence  there  is  on  the  subject  shows 
tliere  was  not.  Claims  and  counterclaims,  set-off  and  counter 
offsets  were  introduced  ad  infinitum,  and  the  introduction  of 
checks  or  papers  showing  receipt  of  money  by  one  from  the 
other  was  immediately  followed  by  the  counter  production  of 
other  liabilities  to  o&et  it  until  it  is  not  surprising  that  the 
auditor  should  decline  to  undertake  the  adjustment  of  these 
accounts.  It  was  shown  that  Hie  decedent  built  houses  on 
ground  jointly  purchased  by  claimant  and  decedent  and  paid 
for  ihe  same  with  his  own  checks,  and  that  at  the  same  time 
the  claimant  was  transferring  funds  or  making  payments  to  the 
decedent.  These  matters  have  not  been  adjusted,  and  until  they 
are  the  orphans'  court  cannot  entertain  jurisdiction  of  Hiem, 
since  should  it  determine  that  Dr.  Miller  is  indebted  to  the  de- 
cedent on  account  of  them  it  could  not  enforce  payment  thereof 
by  him :  Weigley  v.  Coff man,  144  Pa.  489.  I  decline  there- 
fore to  allow  the  claims  of  setoff,  without  prejudice  to  the  par- 
ties however  to  ascertain  and  adjudicate  the  same  in  the  proper 
forum — and  this  applies  also  to  the  rejected  claim  of  $3,000, 
disallowed  to  Dr.  Miller  in  this  distribution.  I  therefore  dis- 
miss all  the  exceptions  filed  by  the  accountaQts  and  James  Ful- 
ton, and  all  exceptions  filed  by  Dr.  Miller  excepting  the  fifth, 
which  I  have  in  part  sustained,  also  ihe  sixth. 

Error*  assiffned  were  in  dismissing  and  sustaining  exceptions 
to  auditor's  report 
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iJ.  JS,  Cochran^  of  Cochran  ^  Williams^  and  iV.  M.  Wanner^ 
with  them  Q-eorge  S.  Schmidt^  for  appellant. — The  account 
books  of  a  merchant  are  evidence  of  the  sale  and  delivery  of 
goods  and  merchandise,  but  they  must  be  books  of  original 
entry,  and  the  entries  must  be  shown  to  have  been  made  on  the 
day  of  the  sale  and  delivery  of  the  goods :  Walter  v.  BoUman, 
8  Watts,  645 ;  Harlocker  v.  Gertner,  4  Clark,  191 ;  German's 
Est.,  14  W.  N.  C.  192 ;  Butterweck's  Est.,  4  Pa.  D.  R.  563. 

If  these  accounts  are  of  the  character  placed  upon  them  by 
the  court  below,  the  claimant  must  prove  that,  upon  the  adju- 
dication in  the  proper  form,  the  estate  of  the  decedent  is  found 
to  be  indebted  to  the  claimant,  who  should  then  base  his  claim 
to  recover  in  the  orphans'  court  upon  such  adjudication.  Hav- 
ing failed  to  do  that  his  claim  must  be  rejected  in  toto.  The 
principle  must  be  applied  to  the  claimant's  case  as  well  as  to 
matters  of  defense  or  set-off:  Weigley  v.  Cofifman,  144  Pa.  489 ; 
Brown's  App.,  89  Pa.  189;  MiUer's  Est.,  136  Pa.  349;  Ainey's 
App.,  2  Pennypacker,  192 ;  Fessler  v.  Hickemell,  82  Pa.  152. 

Edward  Chapin  and  If.  Sargent  Boss^  for  appellee. — A  physi- 
cian may  have  a  book  of  accounts  upon  which  a  claim  may  be 
based:  German's  Est.,  14  W.  N.  C.  192. 

It  is  not  consistent,  equitable,  just,  or  legal,  that  this  court 
should  be  asked  to  recognize  the  unexplained  checks  and  papers 
of  the  appellant,  and  entirely  reject  the  checks  and  papers  which 
were  offered  to  rebut  any  presumption  that  the  appellant's  offers 
might  have  raised. 

Opinion  by  Mb.  Justice  Mitchell,  October  5, 1896 : 
The  first  question  raised  is  on  the  proof  of  the  claim  of 
Dr.  Miller  for  medical  services  to  the  decedent.  The  book  pro- 
duced contained  a  large  number  of  entries,  beginning  more 
than  six  years  before  the  presentation  of  the  claim.  The  audi- 
tor disallowed  all  that  appeared  to  be  barred  by  the  statute  of 
limitations,  all  luixiping  charges,  a  large  number  of  items  not 
self  explanatory,  and  allowed  the  rest.  The  learned  judge 
below  sustained  an  exception  by  the  claimant  and  allowed  all 
the  charges  within  six  years,  except  those  containing  a  lump 
sum  for  items  not  particularly  specified.  There  were  other 
questions  raised  both  as  to  the  claim  itself  and  the  mode  of 
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proof,  but  in  the  view  we  take  of  the  case  it  is  not  necessary  to 
notice  them. 

How  far  books  of  original  entry  may  be  received  as  evidence 
of  services  of  a  professional  character  has  not  been  settled  in 
this  state.  The  earlier  cases  are  full  of  expressions  that  such 
entries  are  evidence  at  all  only  from  necessity,  and  that  the 
custom  to  which  such  necessity  gave  rise  extended  only  to 
goods  sold  and  labor  performed,  and  that  it  was  exceptional 
and  dangerous  in  character  and  would  not  be  extended :  Grouse 
V.  Miller,  10  S.  &  R.  165 ;  Curren  v.  Crawford,  4  S.  &  R.  3 ; 
Churchman  v.  Smith,  6  Wh.  146, 151.  In  Hale's  Exrs.  v.  Ard's 
ExTS.,  48  Pa.  22,  the  question  as  to  attorney's  charges  was  left 
undecided,  but  it  was  said  by  Strono,  J.,  ''  None  of  the  entries 
were  such  as  the  law  admits  to  be  evidence  of  indebtedness  to 
the  persons  who  made  them.  Books  of  original  entries  are  evi- 
dence to  prove  a  claim  for  goods  sold  and  services  rendered,  if 
made  in  tiie  regular  course  of.  business,  but  as  they  are  evidence 
made  by  a  party  for  himself,  and  very  often  incapable  of  being 
tested  by  other  proof,  they  are  to  be  guardedly  received,  and 
only  to  prove  a  sale  and  delivery,  or  labor  for  the  alleged  debtor 
for  which  the  law  implies  a  promise  to  pay."  How  far,  if  at 
all,  subsequent  practice  has  enlarged  the  strict  limits  thus  laid 
down  we  do  not  need  to  consider,  for  reasons  to  be  stated  pres- 
ently* 

Nor  is  it  necessary  to  enter  upon  a  discussion  of  the  self- 
sustaining  character  of  the  charges  in  dispute.  It  has  been 
held  that  the  charges  need  not  be  such  as  to  be  understood  by 
the  general  public  if  they  are  intelligible  to  persons  in  the  busi- 
ness, but  where  they  are  not  intelligible  to  the  common  under- 
standing, it  would  seem  to  be  necessary  to  support  them  by 
other  evidence  as  to  their  meaning  and  character :  Hough  v< 
Doyle,  4  R.  291. 

But  there  is  an  insuperable  objection  in  the  present  case,  that 
the  book  is  not  one  of  entries  in  the  regular  course  of  business.- 
It  is  a  separate  book  containing  no  charges  except  against  the 
decedent.  This  is  explained  to  have  been  at  the  decedent's 
request,  but  the  claimant  was  not  a  competent  witness  to  prove 
such  request.  No  precedent  has  been  shown  for  the  admission 
of  such  a  book,  and  the  analogies  are  all  against  it.  While  the 
question  does  not  seem  to  have  arisen  in  this  form  yet  all  the  au-^ 
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thorities  hold  that  the  books  must  show  that  they  are  kept  in 
the  regular  routine  of  business.  That  is  one  of  the  greatest  safe- 
guards of  the  reliability  of  such  evidence.  Thus  alterations  or 
interlineations  will  discredit  the  book,  and  unless  explained 
will  keep  it  from  the  jury :  Churchman  v.  Smith,  6  Wh.  146 ; 
its  general  character  may  be  impeached  by  showing  irregulari- 
ties in  other  accounts  than  the  one  in  issue ;  Funk  v.  Ely,  45 
Pa.  444 ;  unconnected  slips  of  paper  showing  charges  are  not 
admissible  as  a  book  of  original  entries :  Thompson  v.  McKelvy, 
18  S.  &  R.  126 ;  entries,  even  in  a  regular  book,  are  not  evidence 
of  the  sale  of  an  article  not  in  the  party's  business :  Shoemaker 
V.  Kellog,  11  Pa.  310 ;  Stuckslager  v.  Neel,  123  Pa.  53;  and  in 
Smith  V.  Lane,  12  S.  &  R.  80,  it  was  said  by  Tilghman,  C.  J., 
"  It  is  a  great  objection  to  these  books  that  they  do  not  contain 
a  daily  entry  of  the  general  transactions  at  the  mill." 

After  a  diligent  search  of  the  digests  I  have  not  found  any 
precedent  on  this  exact  point,  but  two  cases  in  New  Jersey  are 
instructive  as  showing  the  general  judicial  view  in  that  state  to 
be  in  accord  with  our  own.  In  Wilson  v.  Wilson,  6  N.  J.  Law, 
95,  the  disputed  entries  were  for  cash  paid,  advanced  or  lent, 
and  some  of  them  were  written  on  one  of  the  last  leaves  of  Uie 
book  with  blank  leaves  between  tliem  and  the  other  accounts. 
Ford,  J.,  was  of  opinion  that  none  of  the  cash  entries  was 
admissible,  and  Kirkpatrick,  C.  J.,  while  not  going  so  far, 
concurred  in  excluding  the  separate  entries  at  the  end  of  the 
book.  In  discussing  the  subject  of  book  entries  at  some  length, 
he  said,  ^^  A  book  of  daily  entries,  containing  accounts  witli 
different  people  touching  matters  in  wliich  a  man  is  known  to 
deal  or  be  employed,  and  which  according  to  the  custom  of  tlie 
country  are  usually  made  matter  of  account,  has  been  admitted 
as  evidence  for  the  jury  under  all  the  circumstances  of  the  case, 
while  a  detached  paper,  which  might  have  been  made  up  for  the 
occasion  has  been  wholly  rejected.  .  .  .  Now  these  last  entries 
appear  to  me  to  be  no  part  of  the  book,  properly  speaking,  but 
to  stand  precisely  in  the  situation  of  a  detached  paper,  and  to 
derive  no  credit  at  all  from  their  being  written  within  the  cover 
of  the  book,  seeing  they  are  written  upon  pages  wholly  detached 
from  the  daily  entries  and  accounts."  And  in  Swing  v.  Sparks, 
7  N.  J.  Law,  59,  the  same  learned  judge  mentioned  among 
other  objections  to  entries,  that  they  were  ^^all  the  account 
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against  Johnson,  in  one  continued  series,  without  a  single  inter- 
vening charge." 

We  are  of  opinion  that  the  regularity  of  the  account  as  to  its 
place  in  the  ordinary  books  of  the  business  is  as  necessary  as 
its  regularity  in  other  respects,  and  that  this  book,  failing  in 
that  requirement,  must  be  rejected  altogether. 

The  second  question  relates  to  the  rejection  of  the  appellant's 
claim  of  setoff  and  credits.  The  decedent  and  Dr.  Miller  had 
very  close  and  complicated  business  connections.  The  evidence 
shows  real  estate  held  in  common,  or  in  trust ;  many  payments 
or  advances  of  money  on  account  of  such  real  estate ;  transfer 
and  satisfaction  of  judgments ;  and  very  numerous  checks  pass- 
ing from  each  of  the  parties  to  the  other.  Through  this  tangled 
mass  the  auditor  has  gone  with  great  intelligence  and  exem- 
plary industry,  and  we  should  not  think  of  questioning  or  re- 
viewing the  results  he  arrived  at,  approved  as  they  ai*e  by  the 
court  below,  were  it  not  entirely  clear  that  the  scope  of  las  in- 
quiries was  too  much  restricted  by  considerations  of  jurisdic- 
tion to  enable  him  to  do  full  justice  to  the  parties  or  terminate 
the  litigation.  He  separated  so  far  as  was  practicable  the 
matters  involving  personal  and  real  estate,  and  as  to  the  latter, 
he  reported:  "the  matter  of  ascertaining  the  respective  inter- 
ests of  the  decedent  and  the  claimant  in  said  real  estate,  and 
the  adjustment  of  the  same,  requires  other  proceedings,  and  to 
such  proceedings  the  auditor  is  of  opinion  should  be  referred 
for  adjudication  and  settlement  all  the  checks,  payments  and 
other  matters  arising  out  of  or  pertaining  to  said  real  estate 
transactions."  The  court  reaching  the  same  conclusion  said, 
"no  final  settlement  is  shown  to  have  taken  place  between 
them ;  and  on  the  contrary  what  evidence  there  is  on  the  sub- 
ject shows  there  was  not  Claims  and  counterclaims,  set-off  and 
counter  offsets  were  introduced  ad  infinitum,  and  the  introduc- 
tion of  checks  or  papers  showing  receipt  of  money  by  one  from 
the  other  was  immediately  followed  by  the  counter  productions 
of  other  liabilities  to  offset  it.  .  .  .  It  was  shown  that  the  de- 
cedent built  houses  on  ground  jointly  purchased  by  claimant 
and  decedent,  and  paid  for  the  same  with  his  own  checks,  and 
that  at  the  same  time  the  claimant  was  transferring  funds  or 
making  payments  to  the  decedent  These  matters  have  not 
been  adjusted,  and  until  they  are  the  orphans'  court  cannot  en- 
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tertain  jurisdiction  of  them.  ...  I  decline  therefore  to  allow 
the  claims  of  set-off,  without  prejudice  to  the  parties  however  to 
ascertain  and  adjudicate  the  same  in  the  proper  forum."  The 
difficulty  with  this  proposed  separation  of  the  claims  and  the 
offsets  is  that  it  is  not  practicable.  The  parties  made  no  such 
separation  and  the  court  cannot  do  it  now.  The  appellee's  own 
evidence  shows  that  apart  from  the  item  of  medical  attendance 
his  claims  are  for  items  in  a  long,  complicated  and  unsettied 
account.  The  auditor,  with  great  ability,  showed  that  two  items, 
the  slate  quaiTy  claim  and  tiie  Klinedinst  claim,  were  capable 
of  separate  statement  and  settlement,  but  he  could  not  ^how 
that  the  parties  had  ever  so  stated  or  settied  them.  On  the 
contrary  the  evidence  is  that  they  never  did  so,  and  there  is 
nothing  to  enable  the  court  to  say  that  when  the  whole  account 
is  stated  the  balance  due  by  decedent  on  these  two  items  may 
not  be  offset  by  a  Imlance  due  to  him  on  others.  The  effect  of 
the  adjudication  is  to  allow  appellee  to  enforce  payment  of  part 
of  an  admittedly  unsettled  account,  and  to  turn  over  the  other 
side  to  another  suit  for  what  may  be  due  to  him.  This  cannot 
be  done.  The  matters  are  closely  interwoven,  and  were  never 
separated  by  the  parties  ;  they  must  go  together  to  a  common 
settlement  now.  The  orphans'  court  could  not  deal  adequately 
with  the  whole  account,  nor  can  we  in  this  proceeding.  None 
of  the  items  therefore  can  be  allowed  separately. 

This  is  a  regrettable  controversy.  The  decedent  and  the 
claimant  stood  not  only  in  the  double  professional  relations  of 
counsel  and  physician  to  each  other  but  in  close  business  and 
personal  association.  For  this  reason  probably  their  business 
matters  were  confined  to  their  own  knowledge,  and  conducted 
without  regard  to  business  formality  or  prudence,  and  the  sud- 
den death  of  Mr.  Fulton  left  them  so  mixed  that  no  tribunal 
now  is  likely  to  be  able  to  say  with  confidence  that  it  has 
reached  a  solution  certainly  correct.  It  is  a  case  for  amicable 
adjustment  by  reference  to  one  or  more  arbitrators  to  take  up 
the  whole  account  in  the  same  capable  manner  that  the  learned 
auditor  took  up  the  part  that  he  thought  witliin  his  jurisdiction 
and  reach  as  .equitable  a  result  as  is  now  possible.  Failing  to 
agree  on  this  however  the  parties  must  be  left  to  their  remedies 
on  the  matters  as  a  whole. 

Decree  reversed^  account  to  be  restated  in  accordance  with 
tills  opinion. 
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The  Lancaster  .County  National   Bank^  Appellant,  v. 
Andrew  Gttrber. 

Promissory  notes — Bona  Jide  holder  ufithotU  notice  of  fraud — Suspicious 
cireu$Hsiances. 

The  maker  or  indorsor  of  a  negotiable  note  cannot  defend  against  a 
bona  fide  holder  without  notice,  on  the  ground  that  there  was  fraud  in 
the  procurement  or  use  of  the  note ;  and  the  mere  fact  that  the  note  was 
acquii*ed  under  suspicious  circumstances  will  not  invalidate  it  in  the  hands 
of  the  holder  unless  the  circumstances  are  such  that  bad  faith  on  his  pait 
can  be  reasonably  inferred.  The  test  of  liability  is  not  whether  the  note 
was  taken  under  circumstances  which  would  give  rise  to  suspicion,  but 
whether  it  was  taken  in  good  faith. 

A  bank  discounted  an  accommodation  note  for  the  second  indorser 
thereon.  The  first  indorser  subsequently  notified  the  bank  that  the  note 
had  been  altered,  and  he  denied  liability  upon  it.  It  was  protested  at 
maturity,  and  the  second  indorser  subsequently  renewed  and  lifted  it  with 
another  similar  note,  with  the  same  maker  and  indorser,  with  the  word 
"  Renewal  *'  written  across  its  face.  After  the  maturity  of  the  second  note 
the  bank  brought  suit  upon  it  against  the  first  indorser,  who  alleged  as  a 
defense  the  alteration  and  misuse  of  the  first  note,  and  also  that  the  note 
in  suit  had  been  given  to  renew  another  note  of  the  maker,  at  another 
bank,  at  which  it  was  made  payable. 

The  court  charged  that  it  was  the  duty  of  the  bank  to  make  inquiiy  be- 
fore discounting  the  second  note,  and  that,  having  failed  to  do  so,  it  was 
not  an  innocent  holder  for  value  without  notice,  and  that  if  the  jury  should 
find  that  the  first  note  was  forged,  there  could  be  no  recovery  on  the  sec- 
ond, which  was  a  renewal  thereof.  Held,  to  be  error,  as  the  question  for 
the  jury  was  whether  the  bank  had  taken  the  second  note  in  good  faith. 

Argued  May  22, 1896.  Appeal,  No.  247,  Jan.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  May  T.,  1894, 
No.  68,  on  verdict  for  defendant.  Before  Williams,  McCol- 
liUM,  Mitchell,  Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  against  first  indorser  upon  a  promissory  note. 
Before  Bbubakeb,  J. 

The  court  charged  in  part  as  follows : 

This,  as  you  have  seen,  is  an  action  brought  by  the  Lancaster 
County  National  Bank,  plaintiff,  against  Andrew  Garber,  the 
defendant,  for  the  recovery  of  the  amount  of  a  certain  promissory 
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note  for  il,350,  which  was  dated  January  16,  1894,  and  was 
made  payable  sixty  days  after  date  to  the  order  of  Andrew 
Garber  at  the  Mountville  National  Bank,  in  this  county,  and 
signed  Henry  Binkley.    YouAvill  observe,  gentlemen,  that  Henry 
Binkley  is  a  drawer  and  that  Andrew  Garber,  the  defendant,  is 
the  first  indorser,  and  E.  H.  Kauffman  is  the  second  indorser 
on  this  note.     It  is  what  is  known  in  business  circles  as  a  bank 
accommodation  note,  that  is,  a  note  indorsed  for  the  accommoda- 
tion of  the  drawer.     The  words,  "  credit  the  drawer,"  are  at  the 
bottom  of  the  note,  which  is  printed,  and  it  also  contains  the 
signature  of  Mr.  Garber  under  these  words,  which  shows  that 
it  was  an  accommodation  note.     You  will  also  observe  that  the 
note  in  suit  contains  the  word  "  renewal "  on  the  face,  both  in 
black  and  in  red  ink,  and  that  it  was  made  payable  at  the 
Mountville  National  Bank,  of  Mountville,  Pa.    The  bank,  plain- 
tiff, contends  that  the  note  in  suit,  which  was  made  payable  at 
the  same  place,  at  the  Mountville  National  Bank,  was  taken  by 
them  as  a  renewal  of  a  certain  other  $1,400  accommodation  note, 
dated  October  18, 1893,  drawn  by  said  Henry  Binkley,  and  made 
payable  sixty  days  after  date  to  the  order  of  Andrew  Garber, 
the  defendant,  at  the  said  Mountville  National  Bank,  which  was 
indorsed  by  Mr.  Garber  and  also  by  E.  H.  Kauffman,  which 
was  discounted  for  said  Kauffman  by  the  Lancaster  County 
National  Bank,  the  plaintiff  in  this  action ;  that  the  bank  took 
the  $1,400  note  in  the  regular  course  of  business  without  notice 
or  suspicion  of  any  alteration  or  fraud,  and  so  far  as  that  note 
is  concerned,  if  it  was  a  genuine  note,  the  bank  would  be  an 
innocent  holder  for  value ;  and  if  there  had  been  no  further  tes- 
timony in  this  case,  the  plaintiff  would  unquestionably  be  en- 
titled to  your  verdict.    But  the  note  of  $1,400  has  been  attacked 
here  on  the  part  of  the  defendant.     We  have  admitted  the  tes- 
timony— after  a  full  discussion  by  the  learned  counsel  on  either 
side  in  this  case— of  Mr.  Garber,  the  defendant,  to  show,  as  the 
defense  contends,  that  this  $1,400  note  was  altered  after  it  had 
been  signed  and  indorsed,  without  the  knowledge  or  consent 
of  Mr.  Garber,  the  defendant,  and  that  the  note  in  suit  was  not 
signed  as  a  renewal  of  the  alleged  altered  note  of  $1,400,  but  as 
renewal  of  a  certain  note  of  Binkley  in  the  Columbia  National 
Bank,  and  that  it  was  fraudulently  misused  after  distinct  notice 
had  been  given  to  plaintiff's  bank  by  Garber  of  tlie  fraud  per- 
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petrated  upon  him  before  as  to  the  $1,400  note.  The  note  in 
suit  has  the  word  "  renewal "  distinctly  marked  in  black  ink, 
and  also  in  red  ink. 

The  main  question,  which  I  am  obliged,  from  the  view  I  take 
of  this  case,  to  si^bmit  to  you  for  your  consideration  and  deter- 
mination, therefore,  is,  whether  or  not  the  »1;1,400  note  is  an 
altered  or  forged  note.  This  is  the  first  question  you  must  de* 
eide  when  you  come  to  examine  the  testimony  after  you  retire. 
The  alteration  alleged  is  as  to  the  time  that  the  note  was  made 
payable.  The  time  of  payment  was  altered,  as  Mr.  Garber  sajrs 
in  Ids  testimony,  after  it  was  signed  and  after  it  was  indorsed 
by  him  and  after  it  had  left  his  hands  from  "  six  "  to  "  sixty  " 
days  by  erasure  or  otherwise,  although  the  alteration  was  not 
apparent  on  the  face  of  the  note,  or  even  could  not  be  detected 
by  the  aid  of  a  magnifying  glass,  which  was  used  by  the  bank 
officers,  as  testified  by  them  and  admitted  by  Mr.  Garber.  I  am 
obliged  to  say  to  you,  that,  in  the  eye  of  the  law,  if  it  was  so 
altered,  it  would  be  such  a  material  alteration  as  to  relieve  Mr. 
Garber,  the  defendant,  and  a  recovery  could  not  be  had  on  that 
$1,400  note,  if  suit  had  been  brought  on  it. 

There  is  no  dispute  between  the  parties  as  to  the  notice  given 
by  Mr.  Garber  that  there  was  an  alteration  made  in  the  note 
and  that  Mr.  Garber  said  that  he  would  not  pay  it  by  reason  of 
the  alteration  that  had  been  made.  Mr.  Breneman  and  Mr. 
Haldy,  officers  of  the  bank,  both  admitted  that  he  had  so  notified 
them,  but  at  the  same  time  they  told  Mr.  Garber,  that  so  far  as 
they  were  concerned  they  were  innocent  holders,  and  would 
hold  him  responsible  and  expected  him  to  pay  it.  Mr.  Garber 
left  the  bank.  Subsequently  the  note  in  suit  was  presented  to 
the  bank  by  Mr.  Kauffman,  who  had  had  the  former  note  dis- 
counted, and  the  note  in  suit  was  given  to  the  bank  in  the  pres- 
ence of  Mr.  Binkley,  and  the  bank  took  it  in  payment  of  the 
§1,400,  note,  and  it  was  credited  to  Mr.  Kauffman's  account, 
although  the  note  in  suit  was  indorsed  by  Mr.  Garber  to  renew 
a  note  at  the  Columbia  National  Bank,  but  which  was  misused 
by  Binkley  to  pay  off  the  $1,400  note,  the  alleged  forged  note, 
which  had  also  been  so  misused  if  you  believe  Garber. 

Now  it  may  be  conceded  that  both  the  bank,  plaintiff,  and 
Mr.  Garber,  defendant,  if  the  note  was  an  altered  or  forged 
note,  were  imposed  upon  in  this  transaction  by  some  one,  and 
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that  some  one  may  have  been  Mr.  Kauffman  or  Mr.  Binkley. 
It  is  a  rule  of  law  that  when  one  of  two  innocent  parties  is  to 
bear  a  loss,  the  one  who  occasioned  it  is  the  one  that  should 
bear  it  There  is  no  pretense  on  the  part  of  the  plaintiff,  the 
Lancaster  County  National  Bank,  that  Mr.  Garber  did  not  use 
ordinary  care  in  this  case  to  prevent  the  fraud  committed  upon 
him  if  committed  at  all,  and  he  could  not  be  held  responsible 
for  any  negligence,  so  far  as  the  evidence  in  this  case  is  con- 
cerned, if  you  believe  it  was  an  altered  note,  as  contended. 
[We  have  evidence,  on  the  contrary,  that  notice  had  been  given 
to  the  bank  by  Mr.  Garber  that  the  $1,400  note  was  a  forged 
note ;  and  the  note  in  suit  being  drawn  by  the  same  parties,  in- 
dorsed by  Mr.  Gai*ber,  payable  at  the  same  bank  where  the 
f  1,400  note  had  been  made  payable,  being  an  accommodation  note, 
being  marked  "  Renewal "  in  both  red  and  black  ink,  it  was  the 
duty  of  the  bank,  after  it  had  notice  of  the  alleged  forgery,  to 
make  inquiry  with  reference  to  this  note  before  it  received  it, 
and  if  the  bank  chose  to  take  this  note  in  suit  without  having 
made  such  inquiry,  by  reason  of  the  former  suspicious  circum- 
stances, then  the  bank  was  not  an  innocent  holder  of  the  note 
in  suit  for  value.]  [1]  The  alleged  forged  note  of  $1,400  is 
not  in  evidence.  It  was  handed,  as  the  bank  ofl5cers  say,  to 
the  drawer,  Mr.  Binkley,  who  was  present  with  Mr.  Kauffman 
as  indorser,  when  the  note  in  suit  was  taken  by  the  plaintiff, 
the  bank  officers,  and  credited  to  Mr.  Kauffnian's  account  in 
payment  of  the  $1,400  note,  as  I  have  said  before.  The  alleged 
forged  note  is  not  here  for  inspection  by  you,  and  the  question 
must,  therefore,  depend  solely  upon  Mr.  Garber's  testimony, 
and  his  credibility,  as  I  have  said  before,  is  a  matter  for  you. 

[Now,  gentlemen,  this  is  a  serious  case.  You  have  before 
you  a  genuine  note,  recovery  upon  which  on  the  part  of  the 
plaintiff  depends  upon  the  fact  whether  the  $1,400  note,  the 
alleged  forged  note,  was  actually  an  altered  note  or  not,]  [2] 
as  contended  on  the  part  of  the  defendant  We  have  said  to 
you  that,  in  our  view  of  the  matter,  if  that  was  a  forged  note, 
no  recovery  could  be  had  on  this  one ;  knowledge  having  been 
brought  to  the  plaintiff  of  that  fact  before  they  received  the 
note  in  suit,  and  the  note  in  suit  being  taken  in  renewal  of  the 
forged  note,  there  could,  therefore,  be  no  recovery  in  this  case. 
If  you  come  to  the  conclusion  that  it  was  not  an  altered  note. 
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then  the  verdict  should  be  in  favor  of  the  plaintiff  in  this  case, 
¥rith  interest.  If  you  come  to  the  conclusion  that  it  was  an 
altered  note,  then  no  matter  how  good  the  new  or  second  note 
may  have  been,  being  taken  as  a  renewal  of  the  forged  or  altered 
note  after  notice,  there  can  be  no  recovery.  You  should  take 
the  law  from  the  court.  You  must  pass  upon  the  evidence. 
You  should  simply  decide  the  question  of  fact^  whether  that 
11,400  note  was  or  was  not  a  forgery,  and  render  your  verdict 
accordingly. 

Plaintiff's  points  and  answers  thereto  among  othei'S  were  as 
follows: 

2.  Before  the  jury  can  find  for  the  defendant,  they  must  find 
that  the  plaintiff  and  its  oflBcers  were  guDty  of  bad  faith.  An- 
swer:  Affirmed,  but  we  say  as  we  have  already  said  more  fully 
in  our  general  charge  to  you,  that  if  the  alleged  altered  note  of 
11,400  was  actually  altered  after  Mr.  Garber  had  signed  and 
indorsed  it  and  after  it  had  left  his  hands,  without  his  knowl- 
edge or  consent,  and  Garber  had  given  notice  to  the  plaintiff, 
the  bank,  of  the  fact  of  alteration  after  the  note  of  $1,400  be- 
came due,  tlie  plaintiff  would  not  be  an  innocent  holder  of  the 
note  in  suit ;  in  such  case  it  was  the  duty  of  the  plaintiff  to  make 
inquiry  concerning  the  note  in  suit  before  it  accepted  it  in  pay- 
ment of  the  $1,400  note.  [3] 

Defendant's  points  and  answers  thereto  among  others  were  as 
follows : 

[2.  If  the  jury  believe  further  that  the  $1,400  note  was  altered, 
and  that  the  note  in  suit  was  given  as  a  renewal  of  the  note  in  * 
the  Columbia  National  Bank,  and  not  as  a  renewal  of  the  Octo- 
ber 18,  1893,  note  for  $1,400  (the  alleged  altered  note),  then 
the  plaintiff  bank  was  not  a  holder  for  value  as  to  defendant  of  the 
note  in  suit.  Ayiswer :  Affirmed,  if  you  believe  Garber  gave  him 
notice  or  information  of  the  matter  contained  in  this  point.]  [4] 

[3.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
bank  took  the  note  in  suit  mala  fide  (in  bad  faith)  to  the  defend- 
ant, then  the  verdict  should  be  in  favor  of  the  defendant.  An- 
mfer :  That  is  affirmed.]  [5] 

[4.  If  the  jury  find  from  the  evidence  that  the  plaintiff  bank 
was  not  the  holder  of  the  note  in  suit  for  value  in  good  faith  as 
to  defendant,  then  the  verdict  must  be  in  favor  of  the  defend- 
ant.    Answer :  That  is  affirmed.]  [6] 

Verdict  and  judgment  for  defendant.     Plaintiff  appealed. 
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Error%  assigned  were  (1-6)  above  iiistractions,  quoting  them. 

Wm.  Aug,  Atlee^  with  him  Brown  ^  Hensel^  for  appellant. — 

Now  while  it  is  true  that  fraud  in  the  procurement  or  mis- 
appropriation of  a  note  may  be  a  defense,  it  is  not  a  defense  as 
against  one  who  is  a  bona  fide  purchaser  for  value,  without  no- 
tice :  Rothermal  v.  Hughes,  134  Pa.  510 ;  Phelan  v.  Moss,  67 
Pa.  67;  Moorehead  v.  Gilmore,  77  Pa.  118;  McSparran  v. 
Neeley,  91  Pa.  17 ;  Bank  v.  McCoy,  69  Pa.  204 ;  Second  Nat. 
Bank  of  Clarion  v.  Morgan,  165  Pa.  199. 

The  fact  that  this  was  an  accommodation  note  is  not  a  mat- 
ter for  defense  or  for  consideration :  Philler  v.  Patterson,  168 
Pa.  468. 

As  to  the  alteration  of  the  first  note,  if  it  was  altered,  this 
was  only  shown  by  the  evidence  of  the  defendant,  and  the  same 
evidence  and  the  evidence  of  the  officers  of  the  bank  prove  that 
no  sign  of  altering  could  be  discovered  even  with  the  aid  of  a 
magnifying  glass.  Therefore  the  note  must  have  been  issued 
in  such  a  form  as  to  admit  of  fraudulent  practice  with  ease,  and 
without  ready  detection:  Zimmerman  v.  Rote,  75  Pa.  188; 
Garrard  v.  Hadden,  67  Pa.  82;  Brown  v.  Reed,  79  Pa.  370; 
Gettysburg  Nat.  Bank  v.  Chisolm,  169  Pa.  564. 

Wm.  B.  Brinton  and  John  A.  Coyle^  with  them  Edw.  P.  Brin- 
ton^  for  appellee. — A  material  alteration  in  a  note  discliarges 
the  parties  not  consenting  thereto:  Randolph  on  Commercial 
Paper,  sees.  1742, 1758, 1777 ;  Bank  of  U.  S.  v.  Boone,  3  Yeates, 
391 ;  Babb  v.  Clemson,  10  S.  &.  R.  428 ;  Getty  v.  Shearer,  20 
Pa.  16 ;  Stephens  v.  Graham,  7  S.  &  R.  505 ;  Graighead  v.  Mc- 
Loney,  99  Pa.  215 ;  Hooker  v.  Jamison,  2  W.  &  S.  438 ;  Leas 
V.  Wall,  101  Pa.  64. 

The  surrender  of  an  original  valid  note  for  a  forged  renewal 
will  not  affect  a  recovery  upon  the  original.  The  converse  of 
this  proposition  ought  to  be  equally  sound :  Randolph  on  Com- 
mercial Paper,  sec.  488 ;  Fraker  v.  Cullum,  21  Kansas,  55 ;  Len- 
heim  v.  Wilmarding,  55  Pa.  73 ;  Royer  v.  Keystone  Bank,  83 
Pa.  248 ;  Daniels  on  Negotiable  Instruments,  sees.  177,  205, 
795. 

Where  a  negotiable  note  has  been  obtained  by  fraud,  or  fraud- 
ulently put  in  circulation,  the  holder  must  prove  that  he  is  a 
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bona  fide  holder  for  valne,  and  without  any  notice  of  fraud : 
Hutchinson  v.  Boggs  &  Kirk,  28  Pa.  294 ;  Lenheim  v.  Wihnar- 
ding,  55  Pa.  73 ;  Smith  v.  Building  Assn.,  98  Pa.  19 ;  Lerch 
Hardware  Co.  v.  Bank,  109  Pa.  240 ;  Randolph  on  Commercial 
Paper,  sec.  1027.  PlaintiflE  was  not  a  bona  fide  holder  for  value 
of  the  note  in  suit  as  to  Garber. 

In  Rothermal  v.  Hughes,  13-4  Pa.  510,  cited  by  appellant, 
Hughes  indorsed  a  note  under  the  promise  of  the  maker  to  get 
several  more  indorsers.  The  indorser  defended  on  that  ground. 
The  facts  are  in  no  wise  similar.  In  Phelan  v.  Moss,  67  Pa. 
59,  the  note  was  obtained  by  the  maker  by  fraud.  It  was  pur- 
chased by  the  holder  for  less  than  its  face  value.  There  was 
no  knowledge  or  notice  of  the  fraud.  It  is  not  applicable  to 
the  case  at  hand.  In  Moorehead  v.  Gilmore,  77  Pa.  118,  a 
member  of  the  firm  had  no  authority  to  sign  the  note  under  the 
private  articles  of  partnership.  The  holder  had  no  notice  of 
this.  In  McSparren  v.  Neeley,  91  Pa.  17,  and  Bank  v.  McCoy, 
69  Pa.  204,  the  defendants  were  very  drunk  when  they  indorsed 
Uie  note ;  the  holder  had  no  knowledge  of  the  fact. 

Opinion  by  Me.  Justice  Fell,  October  5, 1896 : 
The  maker  or  indorser  of  a  negotiable  note  cannot  defend 
against  a  bona  fide  holder  without  notice  on  the  ground  that 
there  was  fraud  in  the  procurement  or  use  of  the  note,  and  the 
mere  fact  that  the  note  was  acquired  under  suspicious  circum- 
stances will  not  invalidate  it  in  the  hands  of  the  holder  unless 
the  circumstances  are  such  that  bad  faith  on  his  part  can  be 
reasonably  inferred.  The  test  of  liability  is  not  whether  the 
note  was  taken  under  circumstances  which  would  give  rise  to 
suspicion,  but  whether  it  was  taken  in  good  faith.  It  was  held 
in  Phelan  v.  Moss,  67  Pa.  59,  that  the  existence  of  suspicious 
circumstances  alone  would  not  defeat  the  right  to  recover,  but 
that  bad  faith  must  be  proved.  In  Moorehead  v.  Gilmore,  77 
Pa.  118,  it  was  said  by  Shabswood,  J.,  "  The  latest  decisions 
both  in  England  and  this  country  have  set  strongly  in  favor  of 
the  principle  that  nothing  but  clear  evidence  of  faiowledge  or 
notice,  fraud  or  mala  fides,  can  impeach  the  prima  facie  title  of 
a  holder  of  negotiable  paper  taken  before  maturity.  ...  It  is 
of  the  utmost  importance  to  the  commerce  of  the  country  that 
it  should  be  sternly  adhered  to,  however  hard  it  may  be  in  its 
Vol.  CLxxvra — 7 
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application  in  particular  cases."  Phelan  v.  Moss,  has  been 
approved  and  followed  in  State  Bank  v.  McCoy,  69  Pa.  204  ; 
McSparran  v.  Neeley,  91  Pa.  IT,  and  the  more  recent  case  of 
National  Bank  y.  Morgan,  165  Pa.  199. 

The  defendant  relied  upon  proof  that  he  had  indorsed  the 
note  in  suit  at  the  request  of  the  maker,  Henry  Binkley,  to  take 
up  a  note  held  by  the  Columbia  National  Bank  on  which  they 
were  both  liable ;  that  Binkley  in  violation  of  the  agreement 
as  to  the  use  of  the  note  had  transferred  it  to  E.  H.  Kauffman, 
who  presented  it  to  the  plaintiff,  the  Lancaster  County  National 
Bank,  for  discount ;  and  that  it  was  discounted  with  the  under- 
standing that  the  proceeds  together  with  a  small  sum  paid  by 
Kauffman  should  be  used  in  payment  of  an  overdue  note  held 
by  the  bank.  The  overdue  note  was  signed  by  Binkley  as 
maker  and  by  the  defendant  Garber  and  E.  H.  Kauffman  as 
indorsers.  The  proof  as  to  this  note  was  that  it  had  been  in- 
dorsed by  the  defendant  for  the  accommodation  of  the  maker, 
and  by  him  altered  from  a  note  at  six  to  a  note  at  sixty  days  and 
transferred  to  Kauffman  in  payment  of  a  debt  then  due.  The 
bank  had  discounted  it  without  notice  of  the  alteration  or  mis- 
use, but  had  been  subsequently  notified  by  the  defendant  that 
it  was  an  altered  note  and  that  he  would  not  hold  himself  liable 
as  indorser.  The  note  bore  no  evidence  of  alteration.  It  was 
discounted  in  the  ordinary  course  of  business,  and  the  entire 
good  faith  of  the  plaintiff  in  regard  to  it  has  not  been  ques- 
tioned. 

The  learned  judge  instructed  the  jury  that  it  was  the  duty  of 
the  plaintiff  under  the  circumstances  to  make  inquiry  before 
discounting  the  second  note,  and  that  having  failed  to  do  so  it 
was  not  an  innocent  holder  for  value  without  notice ;  and  the 
right  to  recover  was  made  to  depend  upon  the  alteration  of  the 
first  note  and  notice  thereof.  The  error  of  this  instruction  is 
that  it  raised  an  issue  as  to  the  wrong  note,  and  made  the  exist- 
ence of  circumstances  which  the  judge  considered  sufficient  to 
excite  suspicion  conclusive  against  the  plaintiff's  right  to  re- 
cover. The  issue  was  as  to  the  last  note,  and  the  test  of  the 
plaintiffs  right  to  recover  was  whether  it  had  been  taken  in 
good  faith.    This  was  a  question  of  fact  for  the  jury. 

The  first,  second,  third  and  fourth  assignments  of  error  are 
sustained,  and  the  judgment  is  reversed  with  a  venire  facias 
de  novo. 
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Henry  C.  Musser,  Appellant,  v.  Samuel  D.  Stauffer. 


Affidavit  of  defense—The  court  eannoi  consider  extraneous  fads.  ^  '2  sc  352 

On  the  hearing  of  a  role  for  judgment  for  want  of  a  sufficient  affidavit ' 

of  defense  the  court  may  not  go  out<^ide  of  the  case  as  presented  by  the 
claim  and  affidavit  to  consider  extraneous  facts  either  in  support  of  or 
against  the  line  of  defense  disclosed. 

Evidence — Laws  of  other  states. 

The  lai^s  of  another  state  of  the  Union  are  to  be  proved  as  those  of  a 
foreign  country ;  and  the  law  of  another  state  will  be  presumed  to  be  the 
same  as  that  of  the  lex  fori,  in  the  absence  of  evidence  to  the  contrary. 

Affidavit  of  defense—Laws  of  other  states. 

On  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense,  where 
the  plaintifTs  statement  shows  that  the  contract  for  which  suit  was  brought 
was  made  and  was  to  be  executed  in  another  state,  the  court  cannot  con- 
dder  the  laws  of  the  state  of  the  contract,  inasmuch  as  such  laws  must  bA 
proved,  and  this  can  only  be  done  at  the  trial. 

On  a  mle  for  judgment  for  want  of  a  sufficient  affidavit  of  defense  the 
plaintiS^s  statement  showed  that  the  contract  upon  which  suit  was  brought 
was  made  and  was  to  be  executed  in  Virginia.  The  defendant  in  his  affi- 
davit of  defense  averred  that  he  had  executed  the  instrument  on  the  faith 
of  a  contemporaneous  parol  agreement  with  the  plaintiJOT,  the  performance 
of  which  by  the  latter  was  a  condition  precedent  to  payment,  and  the  non- 
performance of  which  relieved  the  defendant  from  all  liability,  ffeld, 
that  the  affidavit  justified  the  court  in  discharging  the  rule  for  judgment. 

Argued  May  22, 1896.  Appeal,  No.  883,  Jan.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  June  T.,  1895, 
No.  49,  discharging  Tule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  Before  Williams,  McCollum,  Mitch- 
ell, Dkan  and  Fell,  JJ.    Affirmed. 

Assumpsit  upon  promissory  notes.    Before  Brubaker,  J. 

The  plaintifTs  statement  shows  that  on  the  11th  day  of  Novem- 
ber, 1890,  he  sold  the  defendant  at  Roanoke,  Va.,  eight  lots  of 
ground  in  the  city  of  Roanoke  in  the  state  of  Virginia,  in  con- 
sideration of  which  the  defendant  assumed  and  agreed  to  pay 
as  part  of  the  purchase  money  twelve  notes  of  $83.33  and  four 
of  $83.34,  which  notes  had  been  made  by  the  plaintiff  and  were 
payable  to  and  held  by  the  Melrose  Land  Company  of  Roanoke, 
Va.,  amounting  in  the  aggregate  to  $1,333.32,  and  in  further 
consideration  for  the  sale  of  said  lots,  the  defendant  gave  the 
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plaintiff  sixteen  promissory  notes,  dated  said  11th  day  of  Novem- 
ber, 1890,  for  $33.33  each,  eight  of  which  were  payable  in  one 
year  from  date  and  eight  in  two  jrears  from  date ;  that  defend- 
ant having  neglected  and  refused  to  pay  eleven  of  the  notes 
assumed  by  him  plaintiff  waa  compelled  to  pay  them;  and 
plaintiff  claimed  for  the  amount  of  said  eleven  notes  which  he 
had  been  compelled  to  pay  to  the  Melrose  Land  Company  and 
for  the  sixteen  notes  which  defendant  had  given  him.  The 
notes  were  executed  in  Vii'ginia,  and  were  to  be  paid  in  Vir- 
ginia. 

Defendant  filed  an  affidavit  of  defense,  and  also  a  supplemen- 
tal affidavit  of  defense.     The  latter  is  as  follows : 

1.  At  the  time  of  the  execution  of  the  notes  upon  which  this 
suit  is  brought  and  which  are  set  forth  in  the  plauitiff's  state- 
ment, Samuel  D.  Stauffer  was  the  owner  and  holder  of  one- 
fourth  of  the  capital  stock  of  the  Monitor  Steam  Generator 
Manufacturing  Company  of  Lancaster  city,  and  had  from  it 
authority  to  enter  into  contracts  with  the  Monitor  Steam  Gen 
erator  Manufacturing  Company  of  Roanoke,  and  with  Henry  C. 
Musser,  its  secretary,  the  plaintiff  in  this  action. 

2.  At  or  about  the  time  of  the  execution  of  the  said  notes  and 
as  part  of  the  consideration  of  the  same,  the  plaintiff,  Henry  C. 
Musser,  made  an  oral  agreement  with  Samuel  D.  Stauffer  that 
his  company,  the  said  Monitor  Steam  Generator  Manufacturing 
Company  of  Roanoke,  would  pay  to  the  Monitor  Steam  Gen- 
erator Manufacturing  Company  of  Lancaster,  eighty  thousand 
dollars  ($80,000)  for  the  transfer  and  assignment  of  the  territorial 
rights  under  patent  No.  382,863,  issued  by  the  United  States, 
which  proioiise  made  to  the  said  Monitor  Steam  Generator  Manu- 
facturing Company  of  Lancaster,  was  of  value  to  defendant  in 
that  he  owned  one-fourth  of  the  stock  of  the  said  company  and 
would  therefore  be  entitled  to  one-fourth  of  the  profits  arising 
from  the  sale  of  said  patent,  and  it  was  part  of  the  consideration 
of  the  notes  upon  which  this  suit  is  brought  that  said  money 
should  be  paid  to  the  said  Monitor  Steam  Generator  Manufac- 
turing Company,  of  Lancaster,  Pennsylvania.  Said  agreement 
between  said  two  companies  was  dated  on  the  second  day  of 
October,  1890.  Its  terms  and  conditions  are  set  forth  in  the 
I'ecord  book  of  the  Monitor  Steam  Generator  Manufacturing 
Company,  of  Roanoke,  of  which  plaintiff  is  secretary  and  to 
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which  he  has  access,  and  of  which  defendant  has  no  copy  but 
will  be  able  to  produce  by  subpcena  on  the  trial  of  this  cause. 
But  the  defendant  avers  that  when  he  executed  said  notes  the 
said  Henry  C.  Musser  had  knowledge  of  said  agreement  and 
was  interested  in  the  same  as  a  stockholder  of  the  said  company, 
of  Roanoke,  and  expressly  made  said  agreement  and  the  advan- 
tages resulting  to  defendant  from  the  execution  thereof  a  part 
of  the  consideration  of  said  notes,  without  which  consideration 
said  notes  would  not  have  been  given,  and  it  was  expressly 
agreed  by  and  on  behalf  of  plaintiff  that  if  said  consideration 
failed,  said  notes  need  not  be  paid,  and  this  on  the  trial  of  this 
cause  defendant  expects  to  be  able  to  prove  by  another  witness 
than  himself  and  by  corroborating  circumstances  the  exact  nature 
of  which  he  is  advised  he  need  not  at  this  stage  of  the  case 
disclose. 

8.  Defendant  notified  the  Monitor  Steam  Generator  Manu- 
facturing Company,  of  Lancaster,  of  the  alleged  agreement; 
the  said  company  had  knowledge  of,  ratified  and  adopted  it, 
and  in  making  partial  payment  to  the  said  company  of  Lancas- 
ter, the  said  company  of  Roanoke,  through  its  secretary,  the 
plaintiff  in  this  case,  deducted  a  portion  of  the  moneys  due 
from  defendant  to  plaintiff  on  the  contract  out  of  which  this 
suit  arose  and  in  which  tlie  notes  on  which  this  suit  is  founded 
were  giyen. 

4.  The  defendant  had  power  and  authority  from  the  Monitor 
Steam  Generator  Manufacturing  Company,  of  Lancaster,  to 
make  an  arrangement  by  which  there  might  be  deducted  from 
the  moneys  pajrable  to  it  the  amount  of  said  notes. 

5.  The  defendant  was  not  bound  to  demand  or  to  have  demand 
made  upon  plaintiff  or  his  company  of  Roanoke  for  the  pay- 
ment of  said  forty-five  thousand  dollars  ($45,000)  to  the  Mon- 
itor Steam  Generator  Manufacturing  Company,  of  Lancaster, 
but  inasmuch  as  the  payment  of  said  moneys  was  part  of  the 
consideration  of  said  notes,  the  plaintiff  and  his  company  of 
Roanoke  were  bound  to  comply  with  all  their  undertakings  and 
agreements  before  they  had  a  right  to  collect  said  notes,  and 
the  consideration  of  said  notes  having  failed,  defendant  is  not 
bound  to  pay  them. 

6.  The  defendant  alleges  that  the  Monitor  Steam  Generator 
Manufacturing  Company,  of  Lancaster,  was  owner  and  had  the 
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right  and  power  to  sell  and  convey  to  the  said  company,  of 
Roanoke,  all  the  patents  and  property  for  which  it  had  made 
agreements. 

7.  Said  rights  and  patents  were  of  great  value,  to  wit,  of  the 
whole  amount  which  plaintiff's  company  had  agreed  to  pay  for 
them. 

8.  The  defendant  alleges  that  he  expects  to  be  able  to  prove 
upon  the  trial  of  the  said  cause,  by  his  own  evidence,  by  the 
testimony  of  another  witness  whose  name  he  is  advised  he  is 
not  bound  to  disclose,  and  by  corroborating  circumstances  the 
exact  nature  of  which  he  is  advised  he  is  not  bound  to  disclose, 
that  a  part  of  the  consideration  of  the  notes  on  which  this  suit 
was  brought  was  the  promise  and  undertaking  of  plaintiff  to 
see  that  said  forty-five  thousand  dollars  ($45,000)  was  paid  by 
the  company  of  which  he,  plaintiff,  was  a  large  stockholder  and 
was  an  officer,  to  the  company  of  which  defendant  was  a  large 
stockholder,  which  consideration  having  failed,  said  notes  were 
not  to  be  paid  by,  and  cannot  in  law  be  collected  from,  the 
defendant. 

9.  Defendant  alleges  and  is  advised  that  he  was  not  bound  to 
disaffirm  the  contract  set  forth  in  plaintiff^s  statement,  but  that 
before  plaintiff  could  collect  the  moneys  of  said  obligations,  he 
was  bound  to  furnish  the  consideration  upon  which  they  were 
given,  by  reason  of  the  failure  of  which  he  is  further  advised 
there  can  be  no  recovery  in  this  case. 

The  court  discharged  a  rule  for  judgment  for  want  of  a  suffi- 
cient affidavit  of  defense. 

Urror  assigned  was  above  order. 

JE.  D.  Northy  with  him  L.  If.  Spencer^  for  appellant. — The 
written  contracts  set  forth  in  plaintiff's  statement,  and  upon 
which  this  action  was  brought,  were  made,  and  were  to  be  per- 
formed in  Virginia,  and  the  land  is  situated  in  Virginia,  and 
the  law  of  that  state  must  govern  in  determining  their  validity, 
obligation  and  construction ;  therefore,  if  under  the  laws  of  Vir- 
ginia, the  allegations  contained  in  the  defendant's  affidavit  and 
supplemental  affidavit  of  defense  would  be  no  defense  to  a  suit 
brought  in  that  state,  they  can  be  no  defense  in  this  suit :  Ten- 
ant v.  Tenant,  110  Pa.  484;  Baum  v.  Birchall,  150  Pa.  164; 
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Story  on  Conflict  of  Laws,  424.  The  law  of  Virginia  will  not 
admit  parol  evidence  to  vary  or  contradict  the  terms  of  these 
contracts :  Crawford  v.  Jarrett,  2  Leigh.  (Va.)  684 ;  Watson  v. 
Hurt,  6  Grattan,  633 ;  Leas  v.  Eidson,  9  Grattan,  277 ;  Carter 
V.  McArtor,  28  Grattan,  356 ;  Bamett  v.  Bamett,  88  Va.  504; 
Towner  v.  Lucas,  13  Grattan,  705 ;  Woodward,  Kaldwin  &  Co. 
V.  Foster,  18  Grattan,  200 ;  Shenandoah  Valley  R.  R.  v.  Dun- 
lop,  86  Va.  346 ;  Sangston  v.  Gordon  &  Riely,  22  Grattan,  755; 
Golhonn  &  Cowan  v.  Wilson,  27  Grattan,  639;  Johnson  v. 
Mann,  77  Va.  265 ;  MUler  v.  Fletcher,  27  Grattan,  403 ;  Redd 
V.  Com.,  85  Va.  648 ;  Bonsack  v.  Woodrum,  88  Va.  512 ;  Shir- 
ley V.  Rice,  79  Va.  442;  Bast  v.  Bank,  101  U.  S.  93. 

Decisions  of  the  courts  of  one  state  upon  the  commercial  or 
any  other  branch  of  the  common  law  prevailing  therein,  are  as 
binding  upon  the  courts  of  another  state  as  are  decisions  based 
upon  statutes :  Forepaugh,  v.  D.  L.  &  W.  R.  R.,  128  Pa.  217. 

The  defendant  does  not  allege  that  anything  was  omitted 
from  the  written  contracts  by  fraud,  accident,  or  mistake,  or 
that  there  was  any  fraud,  accident,  or  mistake  in  the  mak- 
ing of  the  contracts ;  therefore,  if  anything  was  omitted  there- 
from it  was  purposely  omitted :  Irvin  v.  Irvin,  142  Pa.  286 ; 
Anspach  v.  Bast,  52  Pa.  356 ;  Hacker  v.  The  Nat.  Oil  Refin- 
ing Co.,  73  Pa.  93. 

W.  U,  HeuBel^  with  him  J.  Hay  Brown^  for  appellee. — Parol 
evidence  may  be  given  to  prove  the  existence  of  any  separate 
parol  agreement  constituting  a  condition  precedent  to  the 
attaching  of  any  obligation  under  a  written  instrument ;  or  to 
show  a  consideration  different  from  or  additional  to  that  ex- 
pressed :  17  Am.  &  Eng.  Ency.  of  Law,  436 ;  Shue  v.  Fuhe- 
man,  1  York  Leg.  Reg.  62 ;  Caley  v.  Phila.  &  Chester  County 
R.  R.,  2  W.  N.  C.  813 ;  Flood  v.  Park,  2  W.  N.  C.  569 ;  Lip- 
pincott  V.  Whitman,  3  W.  N.  C.  313;  Christ  v.  Diffenbach,  1 
S.  &  R.  464 ;  Iddings  v.  Iddings,  7  S.  &  R.  Ill ;  Miller  v.  Heur 
derson,  10  S.  &  R.  290 ;  Parke  v.  Chadwick,  8  W.  &  S.  96 ; 
Clark  V.  Partridge,  2  Pa.  13 ;  Renshaw  v.  Gans,  7  Pa.  117 ; 
Rearich  v.  Swinehart,  11  Pa.  233 ;  Martin  v.  Berens,  67  Pa. 
469 ;  Burk  v.  Kerr,  12  W.  N.  C.  191 ;  Greenawalt  v.  Kohne, 
85  Pa.  869;  Keough  v.  Leslie,  92  Pa.  424;  Iowa  Gulch  Min- 
ing  Co.  v.  Work  &  Co.,  13  W.  N.  C.  47 ;  Hardwick  v.  Pollock, 
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15  Pa.  C.  C.  161;  Sidney  School  Furniture  Co.  v.  Warsaw 
School  District,  180  Pa.  T6 ;  Walker  v.  France,  112  Pa.  203 ; 
CuUmans  v.  Lindsay,  114  Pa.  170 ;  Mich.  Mut.  Life  Ins.  Co.  v. 
Williams,  155  Pa.  405 ;  Ferguson  v.  Rafferty,  128  Pa.  856. 

Foreign  laws  must  be  proved  as  facts :  Story  on  Conflict  of 
Laws,  sees.  637  638 ;  Rorer  on  Inter-State  Law,  163 ;  1  Ran- 
dolph on  Commercial  Paper,  34 ;  Male  v.  Robert,  3  Esp.  163  ; 
1  Daniels  on  Negotiable  Instruments,  890 ;  Braintrim  Twp.  v. 
Windham  Twp.,  10  Pa.  C.  C.  251 ;  Hai-lan's  Est.,  16  Pa.  C.  C. 
51 ;  Coleman's  Est,  13  Pa.  C.  C.  81 ;  Perlman  &  Co.  v.  Sarto- 
rius  &  Co.,  162  Pa.  324. 

This  court  will  not  lightly  reverse  for  refusal  to  enter  judg- 
ment for  want  of  sufficient  affidavit  of  defense :  Radcliffe  v. 
Herbert,  135  Pa.  568 ;  Murphy  v.  Cappean,  147  Pa.  45 ;  ^tna 
Ins.  Co.  V.  Confer,  158  Pa.  604;  Ensign  v.  Kindred,  163  Pa. 
688. 

E.  D,  Norths  with  him  L.  N,  Spencer^  for  appellant,  in  reply. — 
The  unwritten  or  common  law  of  another  state  may  be  proved 
by  the  books  of  reports  adjudged  in  its  courts,  and  the  proof  is 
to  the  court  and  not  to  the  jury :  Rorer  on  International  State 
I^aw,  2d  ed.  p.  165 ;  Cragin  v.  Lamkin,  7  Allen,  395  ;  BoUinger 
v.  Gallagher,  163  Pa.  252 ;  Mullm  v.  Morris,  2  Pa.  85 ;  Tenant 
v.  Tenant,  110  Pa.  478 ;  Bock  v.  Lauman,  24  Pa.  435 ;  Haynes  v. 
Synnott,  160  Pa.  180. 

Parol  evidence  is  only  admissible  under  certain  circumstances 
to  vary,  cliange  or  reform  a  written  instrument,  where  fraud, 
accident  or  mistake  at  the  time  of  the  execution  of  the  instru- 
ment is  alleged  and  proved,  and  the  alleged  parol  agreement 
must  be  shown  by  evidence  that  is  clear,  precise  and  indubitable, 
and  this  can  only  be  done  by  the  testimony  of  two  witnesses,  or 
of  one  witness  corroborated  by  circumstances  equivalent  to 
another :  Thomas  v.  Loose,  114  Pa.  35 ;  Spencer  v.  Colt,  89  Pa. 
314 ;  Rowand  v.  Finney,  96  Pa.  192 ;  Murray  v.  N.  Y.,  L.  E.  & 
V.  R.  R.,  103  Pa.  37 ;  StuU  v.  Thompson,  154  Pa.  48 ;  Jessop  v. 
Ivory,  158  Pa.  71;  Clarke  v.  Allen,  132  Pa.  40;  Anspach  v. 
Bast,  52  Pa.  356 ;  Hacker  v.  Nat.  Oil  Refinmg  Co.,  73  Pa.  98  ; 
Wodock  V.  Robmson,  148  Pa.  503 ;  Thome  v.  Warfflein,  100 
Pa.  519 ;  Coughenour  v.  Suhre,  71  Pa.  462 ;  Hill  v.  Gaw,  4  Pa. 
493;  Wharton  v.  Douglass,  76  Pa.  273 ;  Lighty  v.  Shorb,  3  P. 
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&  W.  453 ;  Stroop  v.  Ransom,  10  Watts,  297 ;  Black  v.  Hal- 
stead,  39  Pa.  71 ;  Comly  v.  Bryan,  6  Wharton,  265 ;  Ogden  v. 
Offerman,  2  Miles,  40 ;  Peck  v.  Jones,  70  Pa.  83  ;  Wayman  v. 
Ochse,  3  Pittsburgh,  163 ;  Endlich  on  AflE.  of  Def.  sec.  363. 

Opinion  by  Mb.  Justice  McCollum,  October  5, 1896 : 

The  question  presented  by  this  appeal  is  whether  the  affi- 
davits interposed  as  a  defense  to  the  plaintiff's  claim  are  suffi- 
cient to  prevent  judgment  upon  it.  In  deciding  the  question, 
we,  like  the  learned  court  below,  are  limited  to  a  consideration 
of  the  averments  in  the  statement  of  claim  and  in  the  affidavits 
filed  in  answer  to  it.  Matters  of  fact  which  are  not  included  in 
these  cannot  be  appealed  to  in  aid  of  the  contention  of  either 
party.  Testimony  for  or  against  a  motion  or  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  is  not  admissible. 
"  On  the  hearing  of  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense  the  court  may  not  go  outside  of  the  case  as 
presented  by  the  claim  and  affidavit  to  consider  extraneous  facts 
either  in  support  of  or  against  the  line  of  defense  disclosed : " 
AUegheny  City  v.  McCaffery,  131  Pa.  137.  With  this  familiar 
principle  in  view  we  must  consider  and  dispose  of  the  question 
raised  by  the  appeal  in  the  case  before  us. 

The  laws  of  another  state  of  the  Union  are  to  be  proved  as 
those  of  a  foreign  country :  Ripple  v.  Ripple,  1  Rawle,  386. 
The  law  of  another  state  will  be  presumed  to  be  the  same  as 
that  of  the  forum,  in  the  absence  of  evidence  to  the  contrary : 
Bennetf  v.  CadweU,  70  Pa.  253,  and  Van  Auken  v.  Dunning, 
81  Pa.  464.  There  is  nothing  in  the  claim  or  the  affidavits  we 
are  considering  which  affects  this  presumption,  and  it  therefore 
logically  follows  that  the  parfy  who  asserts  that  matters  which 
constitute  a  valid  defense  to  the  action  under  the  laws  of  Penn- 
sylvania are  not  available  as  a  defense  to  it  under  the  laws  of 
Virginia  must  sustain  his  assertion  by  evidence  adjudged  to  be 
competent.  The  time  and  place  for  the  introduction  of  sucli 
evidence  in  a  case  like  the  one  before  us  is  on  the  trial  of  it. 
As  we  have  already  seen  no  extraneous  facts  or  evidence  of  them 
can  be  considered  on  a  motion  or  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

The  notes  and  agreement  on  which  the  plaintiff^s  claim  is 
based  were  made  in  Virginia  and  the  parties  to  them  are  the 
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parties  to  the  suit.  The  defendant  admits  that  he  executed  the 
notes  and  entered  into  the  agreement  as  claimed,  but  says  in 
substance  that  he  did  so  on  the  faith  of  a  contemporaneous  parol 
agreement  with  the  plaintiff,  the  performance  of  which  by  the 
latter  was  a  condition  precedent  to  the  payment  of  the  notes, 
and  the  nonperformance  of  which  relieved  the  defendant  from 
all  liability  upon  them.  This  agreement  appears  in  the  affi- 
davits of  defense  together  with  the  averments  of  the  defendant 
that  he  was  induced  by  it  to  sign  the  notes,  and  that  the  plain- 
tiff has  failed  to  perform  it.  We  think  these  affidavits  fully 
justified  the  learned  court  below  in  discharging  the  rule  for 
judgment. 

Judgment  affirmed. 


Herbert  A.  Taylor,  by  His  Guardian,  Menno  M.  Fry, 
Appellant,  v.  William  Haskell  and  H.  M.  Stauffer,  Sur- 
viving Partners  of  Haskell,  Tripple  &  Co.,  and  Samuel 
Brady. 

Wills—Executors  and  administrators—Purchase  of  land  by  executor  at 
his  own  sale. 

An  executor  who  buys  at  his  own  sale,  or  gets  another  to  buy  for  him, 
holds  the  land  on  the  same  trust  that  it  was  subject  to  before  the  sale. 

WUls — Conversion  of  land  into  money— Power  ofaale. 

To  establish  a  converaion  of  land  into  money  under  a  will  the  sale 
must  be  absolutely  directed,  iiTespective  of  contingencies,  and  independ- 
ent of  discretion. 

Wills — Power  of  sale — Conversion — Purchase  by  executor  at  his  own  sale, 
A  mariied  woman  owned  a  gristmill  which  her  husband  operated  and 
managed.  By  her  will  she  made  specific  bequest  of  her  personal  prop- 
erty. She  disposed  of  the  mill  property  which  was  incumbered  by  a 
mortgage,  as  follows:  *'The  balance  of  my  property  to  remain  as  it  is 
under  the  care  of  my  husband,  he  to  carry  on  his  business  the  same  as  if 
I  was  here,  and  to  reap  all  benefits  so  long  as  he  lives,  my  husband  to 
have  power  to  sell  it  at  any  time,  and  when  sold  and  all  debts  of  property 
paid,  he  to  receive  82,000  of  my  money  and  balance  to  be  put  on  interest 
under  his  care  for  my  son  Herbert.  This  is  my  will  and  to  be  carried  out 
by  my  husband."  Two  yeara  and  seven  months  after  the  death  of  testa- 
trix tiie  husband  took  out  letters  testamentary,  and  subsequently  sold  the 
mill  property  at  auction  to  one  who  bought  for  the  husband,  and  then  oon- 
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veyed  to  him.  He  did  not  pay  bis  wife^s  debt  secui^ed  by  the  mortgage, 
nor  put  out  the  balance,  after  deducting  the  82,000,  for  her  son.  After 
the  husband^s  death  his  administrators  procured  an  order  of  the  orphans* 
court  and  sold  the  propeity  to  the  defendants.  The  defendants  went  into 
possession,  but  on  account  of  uncertainty  of  the  title  declined  to  accept  a 
deed,  or  pay  any  part  of  the  pui-chase  money.  Subsequently,  the  guar- 
dian of  the  son  brought  an  ejectment  against  them.  Eeld^  (1)  that  there 
was  no  conversion  of  the  land  into  money  by  the  will ;  (2)  that  the  sale 
was  a  sale  to  the  husband  and  vested  no  title  in  him ;  (3)  that  the  guardian 
was  entitled  to  recover. 

Argued  May  22, 1896.  Appeal,  No.  384,  Jan.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  Sept.  T.,  1895, 
No.  6,  on  verdict  for  defendants.  Before  Williams,  McCol- 
LUM,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 

Ejectment  for  a  tract  of  land  in  Manor  township.    Before 
LrVINGtSTON,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 
The  court  below  gave  binding  instructions  for  defendants. 
Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Error  assigned  was  above  instruction. 

John  R.  Fry  and  A.  F.  Sbstetter^  for  appellant. — The  rule  is 
well  settled  that  persons  who  act  in  a  fiduciary  capacity  cannot 
become  purchasers  at  their  own  sale  against  the  dissent  of  their 
cestui  que  trust:  Hill  on  Trustees,  536 ;  Lewin  on  Trustees, 
460;  Chronister  V.  Bushey,  7  W.  &  S.  158;  Painter  v.  Hender- 
son, 7  Pa,  49;  Beeson  v.  Beeson,  9  Pa.  284;  Musselman  v. 
Eshleman,  10  Pa.  895;  Leisenring  v.  .Black,  5  Watts,  303; 
Pennock's  App.,  14  Pa.  447;  Drysdale's  App.,  14  Pa.  531; 
Chorpenning's  App.,  82  Pa.  315 ;  Campbell  v.  McLain,  51  Pa. 
201 ;  Grim's  App.,  105  Pa.  877 ;  Shuman's  App.,  27  Pa.  64. 

While  equitable  conversion  operates  to  take  the  title  of  real 
estate  from  the  heirs  and  vest  it  in  the  executors  for  the  pur- 
poses of  sale,  the  law  wisely  holds  that  such  a  serious  conse- 
quence cannot  be  effected  by  implication :  Bleight  v.  Bank,  10 
Pa.  131 ;  Hunt  &  Lehman's  App.,  105  Pa.  141 ;  Irwin  v.  Patchen, 
164  Pa-  66 ;  Cobel  v.  Cobel,  8  Pa.  842 ;  Peterson's  App.,  88  Pa. 
397;  Hunt's  App.,  105  Pa.  128 ;  Chew  v.  Nicklin,  45  Pa.  88. 
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TF.  U.  ffensel^  J.  Hay  Broton^  with  them,  J.  W.  Denlinger^ 
and  Wm.  Aug.  Atlee^  for  appellees. — An  absolute  direction  to 
sell  lands  after  the  death  of  the  testator  and  to  divide  the  pro- 
ceeds among  his  children  effects  an  equitable  conversion  thereof 
into  personalty:  Page's  Est,  75  Pa.  87;  Hunt  &  Lehman's 
App.,  105  Pa.  128 ;  MarshaU's  Est.,  147  Pa.  77 ;  Allison  v. 
Wilson,  13  S.  &  R.  330 :  Morrow  v.  Brenizer,  2  Rawle,  185 ; 
Burr  V.  Sim,  1  Whart.  252;  Allison  v.  Kurtz,  2  Watts,  185; 
Gray  v.  Smith,  8  Watts,  289;  Simpson  v.  Kelso,  8  Watts, 
247 ;  Hess  v.  Shorb,  7  Pa.  231 ;  WiUmg  v.  Peters,  7  Pa.  287 ; 
Silverthom  v.  McKinster,  12  Pa.  67 ;  Parkinson's  Ap]peal,  82 
Pa.  455 ;  Wilson  v.  Shoenberger,  34  Pa.  121 ;  Brolasky  v. 
Gally's  Executors,  51  Pa.  509 ;  Evans's  Appeal,  63  Pa.  183  • 
McClure's  Appeal,  72  Pa.  414 ;  Jones  v.  Caldwell,  97  Pa.  42. 

Opinion  by  Mb.  Justice  Dean,  October  5, 1896 : 

Percie  A.  Taylor,  a  married  woman,  died  in  February,  1880, 
leaving  her  husband,  George  A.  Taylor,  and  an  infant  son,  this 
plaintiff,  to  survive  her.  She  was  owner  at  her  death  of  twenty- 
three  acres  of  improved  land,  on  which  was  a  gristmill.  Her 
husband,  at  her  death,  was  operating  the  mill  and  managing  the 
property.  There  was  no  other  property,  except  her  clothing 
and  some  personal  jewelry.  She  left  a  will  in  which,  after  be- 
queathing her  small  quantity  of  personal  property  to  her  hus- 
band, son  and  near  friends,  she  thus  disposed  of  her  real  estate: 

"  The  balance  of  my  property  to  remain  as  it  is  under  the 
care  of  my  husband,  he  to  carry  on  his  business  the  same  as  if 
I  was  here,  and  to  reap  all  benefits  so  long  as  he  lives,  my  hus- 
band to  have  power  t»  sell  it  at  any  time,  and  when  sold  and 
all  debts  on  property  paid,  he  to  receive  $2,000  of  my  money 
and  balance  to  be  put  on  interest  under  his  care  for  my  son 
Herbert.    This  is  my  will  and  to  be  carried  out  by  my  husband." 

The  will  was  duly  proved  October  9, 1882,  and  letters  testa- 
mentary issued  to  the  husband,  who  on  October  26  follow- 
ing, sold  the  property  at  public  sale  to  Unas  K.  Goodman  for 
$10,500.  This  sale,  it  is  undisputed,  was  merely  colorable,  the 
purchase  being  for  the  husband  and  executor,  who  had  in- 
structed the  auctioner  to  knock  the  property  down  to  Goodman, 
as,  no  matter  what  it  brought,  he  wanted  it  for  himself.  Tay- 
lor, then,  as  executor,  on  April  1, 1883,  executed  to  Goodman 
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a  deed,  who  on  same  day,  for  same  consideration,  $10,500,  re- 
conveyed  to  Taylor,  and  both  deeds  were  recorded  same  day. 
So  far  as  appears  no  purchase  money  passed  between  them. 
Taylor  continued  in  possession  of  the  property  as  before  up 
until  his  death  in  August,  1893 ;  he  filed  no  account  either  as 
executor  of  the  will  or  as  trustee  for  the  son.  After  the  death 
of  the  father,  his  administrators,  assuming  the  title  to  be  in  him, 
under  an  order  of  the  orphans'  court,  sold  the  property  at  pub- 
tic  sale  to  these  defendants  at  a  bid  of  $9,000,  which  sale  was 
confirmed  September  17, 1894.  The  purchasers  went  into  pos- 
session, and  have  so  remained  since,  but  on  account  of  doubts 
being  cast  on  the  title  by  the  claim  of  the  son,  they  declined  to 
accept  a  deed,  or  pay  any  part  of  the  purchase  money.  On 
July  6,  1895,  the  guardian  of  the  son  brought  this  ejectment. 
At  the  trial  in  the  court  below,  the  learned  judge  being  of  opin- 
ion there  was  a  conversion  of  the  land  into  money  by  the  will, 
and  therefore  that  Taylor,  the  husband,  notwithstanding  the 
sale  to  himself,  had  a  good  title  to  the  property,  directed  the 
jury  to  find  for  defendants,  and  we  have  this  appeal  by  plaintiff, 
assigning  as  error  the  instruction  of  the  court. 

If  the  defendante,  on  the  faith  of  a  judicial  sale  under  the 
order  of  the  orphans'  court  for  payment  of  debts,  had,  after 
confirmation,  accepted  the  administrator's  deed  and  paid  their 
purchase  money,  it  is  possible  quite  a  different  question  would 
have  been  presented  than  the  one  now  before  us ;  but  they  do 
not  stand  in  the  attitude  of  innocent  purchasers  who,  without 
notice,  have  paid  their  purchase  money ;  nor  even  in  the  atti- 
tude of  purchasers  who,  forgetful  of  the  doctrine  o£  caveat 
emptor,  have  been  misled  by  a  judicial  decree  into  impliedly 
assuming  a  good  title  in  the  husband ;  the  extent  of  their  ven- 
ture is  a  formal  bid  by  which  they  are  as  yet  not  seriously  hurt ; 
the  orphans'  court,  which  is  a  court  of  equity,  is  still  open  to 
them  for  such  equitable  relief  as  a  chancellor,  in  view  of  all  the 
facts,  adjudges  them  entitled  to. 

The  question  then  is,  solely,  what  was  the  intent  of  Mrs. 
Taylor  by  the  devise  in  the  will  already  quoted?  There  was 
a  distinct  alternative  gift  to  the  husband:  1.  He  could  have 
the  property  and  carry  on  his  business  of  milling  the  same  as  if 
she  were  alive  so  long  as  he  lived;  or,  2.  He  could  sell  the 
property,  and  receive  absolutely  of  the  purchase  money  $2,000« 
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and  the  balance,  after  payment  of  her  debts,  there  being  then  a 
mortgage  npon  it,  he  could  put  at  interest  for  her  son.  Appar^ 
ently,  the  husband  long  hesitated  as  to  which  of  these  gifts  ho 
would  accept,  for  he  kept  the  will  in  his  possession  without 
proving  it  for  two  years  and  seven  months,  when  he  took  out 
letters  testamentary.  The  first  gift  expresses  the  primary  inten- 
tion of  the  testatrix,  or,  rather,  it  gives  to  the  husband  a  life 
estate,  with  an  hnplied  wish  or  expectation  that  he  will  accept 
it ;  but  if  he  do  not  accept,  then  he  shall  have  power  to  sell 
the  property,  keep  for  himself  $2,000  of  the  money,  pay  the 
debts,  evidently  the  mortgage  of  $8,000,  and  "put  out"  the 
balance  of  the  purchase  money  as  trustee  for  the  son.  There 
is  not  the  least  indication  of  an  intention  that  the  husband 
should  have  the  entire  estate  in  the  land,  on  payment  of  the 
debts  and  investing  any  part  of  its  value  for  the  son.  If  that 
had  been  her  intention  she  would  not  have  so  plainly  said  it 
should  be  sold ;  she  had  no  thought  of  other  than  a  bona  fide 
sale  to  a  third  party  who  should  pay  the  price  in  cash,  that  the 
husband  might  appropriate  it  as  she  directed.  Now,  what  did 
the  husband  do  ?  Apparently,  he  did  not,  under  the  will,  accept 
the  life  estate ;  then  devolved  on  him  the  one  duty  as  executor 
to  actually  and  faiily  sell ;  he  did  ostensibly  sell,  and  at  a  fair 
price,  but  to  whom?  To  himself.  As  to  this  feature  of  the 
case,  perhaps,  after  this  lapse  of  time,  if  his  duty  as  executor 
had  been  faithfully  performed,  the  regularity  of  the  sale  could 
not  have  been  successfully  questioned,  or  rather,  the  irregular- 
ity would  not  of  itself  have  avoided  it.  If  the  intention  of  the 
testatrix  had  been  effected,  even  by  an  irregular  method,  that 
is,  if  the  debt  had  been  paid  and  the  balance  put  out  for  the  sou, 
a  fair  price  having  been  obtained,  no  good  purpose  could  have 
been  reached  by  declaring  the  sale  void  on  grounds  of  public 
policy.  But,  on  the  undisputed  facts,  the  purpose  of  the  exec- 
utor was  to  defeat  the  intention  of  the  testatrix  by  an  ostensi- 
ble sale,  and  so  far  as  his  conduct  could  carry  out  his  purpose, 
it  was  successful ;  that  purpose,  as  shown  by  his  conduct,  was 
to  get  the  fee  of  the  land  unincumbered  by  any  claim  of  the 
son.  So  he  sold,  really,  to  himself.  Under  this  sale  he  enjoyed 
the  property  during  his  life  as  if  the  owner  in  fee,  and  neidier 
paid  his  wife's  debt  nor  put  out  the  balance,  after  deducting  his 
$2,000  for  her  son.    The  defendants  having  paid  nothing,  the 
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contest  here  is  the  same  as  if  the  father's  devisees  under  a  will 
were  defending  possession  on  the  Goodman  deed  against  the 
claim  of  the  son  under  his  mother's  will.  In  Chronister  y. 
Bushey,  7  W.  &  S.  153,  where  administrators  bought  through 
another,  and  then  took  a  reconveyance  to  themselves,  it  was 
held  equity  would  avoid  the  transaction  at  the  election  of  the 
cestui  que  trust  without  regard  to  the  fairness  of  it,  and  even 
although  the  administrators  had  paid  out  the  purchase  money 
to  the  creditors  of  their  intestate.  In  Shuman's  Appeal,  27  Pa. 
64,  it  was  said :  "It  is  certainly  not  necessary  to  decide  now  that 
an  executor  who  buys  at  his  own  sale,  or  what  is  the  same  thing, 
gets  another  to  buy  for  him,  holds  the  land  on  the  same  trusts 
it  was  subject  to  before  the  sale."  The  authorities  to  the  same 
effect  are  very  many,  and  if  there  were  none  this  transaction 
would  impel  us  to  make  one. 

But  it  is  argued  by  appellees,  the  will,  by  a  direction  to  sell, 
worked  a  conversion  ;  that  there  was  an  express  power  to  sell, 
and  direction  to  distribute  the  proceeds  as  money,  therefore,  the 
son  has  no  interest  in  the  land,  but  must  look  to  the  purchase 
money. 

There  was  not  here,  as  in  many  of  the  cases  cited  by  appel- 
lees, a  blending  of  real  and  personal  estate  to  raise  money  for 
distribution ;  tfie  estate  was  land  exclusively ;  specific  bequests 
of  the  personal  property  had  passed  all  she  had  to  other  lega- 
tees. Nor  was  there  any  positive  direction  to  sell  the  land ;  the 
words,  "  the  balance  of  the  property  to  remain  as  it  is  under  the 
care  of  my  husband,"  indicate,  as  before  noticed^  a  desire  that 
its  character  should  not  be  changed;  then  follow  the  words 
"  My  husband  to  have  power  to  sell  at  any  time,"  if  he  chooses 
to  take  the  $2,000  in  money.  This  language  fails  to  express 
any  positive  direction  to  sell ;  at  most,  confers  a  power  to  be 
exercised  at  the  option  of  the  executor.  To  establish  a  con- 
version of  land  into  I  money  under  a  will,  the  sale  must  be  ab- 
solutely directed,  irrespective  of  contingencies,  and  independent 
of  discretion :  Anewalt's  Appeal,  42  Pa.  414 ;  Peterson's  Appeal, 
88  Pa.  897.  We  do  not  see  that  this  will  conferred  more  than 
a  power  to  be  exercised  upon  a  contingency ;  until  the  exercise 
of  the  power  in  accordance  with  the  terms  of  the  will  the  estate 
remained  land.  And  there  never  was  a  valid  exercise  of  the 
power  as  against  the  plaintiff ;  there  was  the  semblance  of  it, 
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which  turns  out  to  have  been  a  mere  subterfuge  for  purpose  of 
divesting  the  son's  title  and  vesting  the  whole  estate  in  the 
father.  Such  sale  is  void  as  against  the  son,  and  being  so,  the 
son's  right  to  the  land  remains  as  before.  The  father  being  now 
dead,  and  having  enjoyed  the  life  estate  to  the  full,  the  son  is 
entitled  to  the  remainder  devised  to  him  by  his  mother's  will. 

For  these  reasons,  the  judgment  is  reversed  and  a  v.  f .  d.  n. 
is  awarded. 


178  112 
26  8C  «688 

178  112 
29  SC  213 


William  Fidler  and  Justina  Fidler,  his  Wife,  for  the  use 
of  Justina  Fidler,  v.  U.  F.  John,  Appellant. 

[Marked  to  be  reported.] 

Execution — Skeriff^s  sale — SmaUness  of  price — Presumption, 
A  judgment  creditor  has  a  perfectly  lawful  right  to  enforce  payment  of 
his  judgment  by  execution  process,  and  to  get  the  property  of  his  debtor 
for  just  as  small  a  price  as  he  can,  if  the  sheriffs  sale  therof  is  public  and 
fair.  The  smallness  of  the  pnce  realized  by  the  sale  does  not  afford  any 
presumption  of  a  wrongful  intent  on  the  part  of  the  purchaser  at  such  a 
sale. 

Deed— Fraudulent  conveyance — Who  may  avoid  it— Judgments— Liens, 

Judgment  creditors  are  not  affected  by  a  fraudulent  deed  made  by  the 
debtor  after  the  entry  of  their  judgments,  inasmuch  as  the  fraudulent 
grantee  takes  title  subject  to  their  judgments. 

A  conveyance  intended  to  defraud  creditors  is  not  void,  but  only  voidable 
by  the  creditor  whom  it  was  intended  to  defraud,  and  this  does  not  include 
prior  lien  creditors.  Such  a  conveyance  changes  the  title,  and  after-acquired 
judgments  against  the  grantor  are  liens  against  the  title  of  the  fraudulent 
grantee  only,  and  not  against  the  same  title  as  the  prior  ones.  Such  prior 
liens  are  not,  therefore,  affected  by  sale  under  a  judgment  subsequent  to 
the  fraudulent  sale. 

None  but  a  person  intended  by  the  patlies  to  a  conveyance  to  be  hindered, 
delayed  or  defrauded,  or  holding  under  such  person,  for  instance,  a  pur- 
chaser at  judicial  sale  in  the  collection  of  a  debt  due  such  person,  can 
avoid  the  conveyance ;  for  only  as  against  such  person  or  persons  is  the 
deed  void  under  the  statute  of  fraudulent  conveyances. 

Deeds-Judgment  creditor— Fraudulent  conveyancer-- Execution — Advice 
of  judgment  creditor  to  his  debtor  to  make  fraudulent  conveyance. 

A  judgment  creditor  cannot  lose  his  honest  judgment  against  his  debtor 
because  he  advises  his  debtor  to  cheat  another  creditor.  If  the  debtor  ac- 
cepts the  advice,  and  attempts  to  cheat  his  creditor,  he  becomes  a  party 
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to  the  fraud,  and  cannot  set  up  that  fraud  even  against  the  man  who  advised 
it,  so  as  to  take  away  from  him  a  perfectly  valid  judgment. 

F.  and  wife  brought  an  action  of  ejectment  against  J.  to  recover  land, 
which  at  one  time  was  owned  by  F.,  against  which  J.  held  a  valid  judg- 
meDt.  F.  testified  that  he  was  a  client  of  J.,  and  that  J.  advised  him  to 
make  a  frandulent  conveyance  of  the  land  to  L.,  so  as  to  defraud  another 
creditor  who  was  about  to  take  judgment  against  him.  J.  denied  that  he 
gave  such  advice.  The  fraudulent  deed  was  executed.  After  the  fraudu- 
lent conveyance,  S.,  the  creditor,  who,  it  was  alleged,  was  intended  to  be 
defrauded,  issued  execution  and  sold  the  land,  bought  it  in  and  conveyed 
the  thle  to  L.,  who  conveyed  it  to  F.'s  wife.  J.  subsequently  issued  exe- 
cution upon  his  judgment  and  bought  in  the  land  at  sheriff^s  sale,  and 
secured  possession  of  it.  Held,  (1)  that  even  if  J.  gave  the  advice  to 
make  the  fraudulent  deed,  such  deed  did  not  divest  prior  liens,  and  there- 
fore the  lien  of  his  judgment  was  not  digested  thereby ;  (2)  F.^s  convey • 
ance  to  L.,  if  not  fraudulent,  was  absolutely  good  against  S.,  and  she  took 
no  title  by  her  purchase  at  the  shenfiTs  sale ;  if  fraudulent,  she  took  the 
title  of  L.  only ;  in  either  event  it  had  no  effect  on  the  lien  of  J.^s  judg- 
ment, so  that  there  was  no  title  in  either  F.  or  his  wife  to  set  up  against 
J. ;  (3)  that  even  if  the  advice  as  to  the  fraudulent  deed  could  have  the 
effect  claimed  for  it,  the  evidence  to  show  that  such  advice  was  given 
was  wholly  insufficient  to  move  the  conscience  of  a  chancellor  or  to  sup- 
port a  verdict  in  an  equitable  ejectment;  (4)  that  binding  instructions 
should  have  been  given  for  the  defendant. 

Argued  May  26, 1896.  Appeal,  No.  89,  July  T.,  1895,  by 
defendant^  from  judgment  of  C.  P.  Northumberland  Co.,  Feb.  T., 
1885,  No.  42,  on  verdict  for  plaintiffs.  Before  Sterrett,  C.  J., 
Green,  Williams,  Dean  and  Fell,  J  J.    Reversed. 

Ejectment  for  a  lot  of  land  in  Shamokin  borough.    Before 
Lyons,  P.  J.,  of  the  41st  judicial  district,  specially  presiding. 
The  facts  appear  by  the  opinion  of  the  Supi*eme  Court. 

The  court  charged  in  part  as  follows : 

[But  the  plaintifEis  now  allege,  in  order  to  avoid  this  title  of 
U.  F.  John,  that  the  deed  of  William  Fidler  and  wife  to  M^ 
chael  Lucas,  for  the  consideration  of  twenty-five  hundred  dollars 
(*2,500),  dated  the  10th  of  August,  1877,  was  made  for  the 
purpose  of  defrauding  EvaSmink,  who  had  brought  suit  against 
William  Fidler  in  the  common  pleas  of  Northumberland  county, 
which  was  to  be  tried  before  arbitrators  on  the  14th  day  of  Au- 
gust, 1877,  and  that  William  Fidler,  who  was  then  the  owner 
of  the  land  in  dispute,  acting  upon  the  advice  of  U.  F.  John, 
Vol.  cLxxvin— 8 
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who  was  the  attorney  in  the  suit  of  Eva  Smink  against  him, 
advised  him  to  make  the  deed  of  conveyance,  which  was  made 
to  Michael  Lucas  on  August  10, 1877,  for  the  purpose  of  de- 
frauding Mrs.  Eva  Smink  out  of  her  money,  and  for  the  pur- 
pose of  casting  a  cloud  upon  the  title  to  enable  him  to  buy  this 
property  for  less  than  its  value.  If  he  did  in  point  of  fact  so 
advise  William  Fidler  to  make  this  conveyance,  and  Justina 
Fidler  had  no  knowledge  of  the  fraud  intended,  and  this  was 
done  not  only  for  the  purpose  of  defrauding  Eva  Smink,  but 
also  for  the  further  purpose  of  enabling  U.  F.  John,  the  defend- 
ant, to  buy  this  property  for  less  than  its  value,  then  his  sub- 
sequent purchase  of  the  land  at  sheriff's  sale  upon  his  own 
judgment  would  vest  no  title  in  liim,  and  the  plaintiffs,  would 
be  entitled  to  recover.]  [5] 

[The  allegation  of  fraud  as  alleged  here  by  the  plaintiffs  is 
an  easy  one  to  make,  but  the  law  never  presumes  fraud.  He 
who  alleges  it  must  prove  it,  although  it  is  sometimes  difficult 
to  do.  Yet  there  is  not  very  much  in  the  circumstances  of  this 
case  which  is  difficult  for  you  to  understand,  and  we  submit  it 
now  as  a  question  for  you  to  determine  whether  or  not  Mr.  John, 
if  he  did  in  point  of  fact  advise  the  conveyance  by  Fidler  and 
wife  which  was  made  on  the  10th  of  August,  1877,  to  Michael 
Lucas,  did  so  for  the  purpose  of  defrauding  Eva  Smink ;  and 
whether  he  did  that  intending  at  the  same  time  to  enable  him- 
self by  means  of  his  judgment  and  his  conduct  in  the  premises 
to  obtain  title  to  this  land  for  less  than  it  was  worth.  If  you 
find  that  he  did  then  he  would  be  affected  by  the  fraud,  unless 
you  find  further  that  Mrs.  Fidler  was  also  cognizant  of  the  fact, 
that  she  knew  the  purpose  for  which  it  was  made  and  entered 
into ;  and  that  she,  as  testified  to  by  Mr.  Smink,  was  in  conver- 
sation with  her  husband  about  the  matter.  If  such  was  the  case 
then  I  say  to  you  that  she  cannot  set  up  this  fraud  to  defeat  the 
right  of  Mr.  John  to  recover.  I  submit  the  questions  to  you  to 
find  under  all  the  evidence  in  the  case.  If  you  believe  that 
Mr.  John  did  counsel  and  advise  the  making  of  that  deed  for 
the  purpose  of  defrauding  Eva  Smink,  that  it  was  made  in  pur- 
suance of  that  counsel  and  advice ;  that  he  intended  also  to 
enable  himself  to  gain  this  property  for  less  than  its  value,  then 
he  would  not  be  in  a  position  to  hold  that  title.    On  the  other 
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hand,  if  he  did  not  do  it  for  that  purpose  he  has  a  valid  title, 
and  the  verdict  ought  to  be  for  the  defendant.]  [6] 

Defendant's  points  and  answers  thereto  among  others  were 
as  follows : 

1.  Under  all  the  evidence  in  the  case  the  verdict  must  be  for 
the  defendant.  Answer:  This  we  refuse  and  refer  you  to  the 
general  charge.  [7] 

5.  There  is  no  evidence  of  any  conspiracy  between  William 
Fidler  and  U.  F.  John  to  defraud  Justina  Fidler  out  of  her 
property,  therefore  there  can  be  no  recovery  by  the  plaintiffs. 
Answer :  We  refuse  so  to  instruct  you  and  refer  you  to  the  evi- 
dence in  the  case  and  to  the  instructions  given  you  in  the  gen- 
eral charge.  [10] 

Verdict  and  judgment  for  plaintiffs.    Defendant  appealed. 

Errors  assigned  among  others  were  (5,  6,  7, 10)  above  in- 
structions, quoting  them. 

S.  P.  Wolverton^  with  him  C.  M.  Clement^  for  appellant. — 
Lien  creditors  are  not  included  among  persons  who  may  be 
de&auded  by  the  conveyance  of  land,  for  they  may  follow  the 
land  irrespective  of  all  changes  in  title,  honest  or  dishonest : 
Zuver  V.  Clark,  104  Pa.  227 ;  Henderson  v.  Henderson,  133  Pa. 
412 ;  Byrod's  App.,  81  Pa.  241 ;  Fisher's  App.,  33  Pa.  294 ; 
Hoffman's  App.,  44  Pa.  95 ;  Dungan's  App.,  88  Pa.  416 ;  Haak's 
App^  100  Pa.  59 ;  Long  v.  McConnell,  158  Pa.  578. 

As  against  everybody  except  persons  intended  to  be  de- 
frauded, the  deed  of  William  Fidler  and  wife  to  Michael  Lucas, 
of  August  10, 1877,  vested  a  good  title  in  him  for  the  land  in 
controversy,  subject  to  undisputed  existing  prior  liens.  Wil- 
liam Fidler's  title  became  as  absolutely  vested  in  Michael  Lucas 
by  virtue  of  his  deed  as  if  the  deed  had  been  executed  and 
delivered  in  the  best  of  faith  for  a  valuable  and  sufficient  con- 
sideration paid,  and  if  void  as  to  Eva  A.  Smink  or  other  cred- 
itor intended  to  be  defrauded  yet  the  title  was  changed  and  a 
sheriff's  sale  upon  the  judgment  of  Mrs.  Smink,  obtained  after- 
wards against  William  Fidler,  would  be  subject  to  liens  which 
existed  at  and  before  the  date  of  the  delivery  of  the  deed  to 
Lncas. 
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W.  H.  M.  Oram^  with  him  (?.  B.  Reimensnyder^  for  appellees. 
— So  far  as  U.  F.  John  was  concerned,  if  he  advised  the  sale 
from  Fidler  to  Lucas,  and  the  jury  found  that  he  did,  the  con- 
veyance to  Lucas  was  not  fraudulent  as  to  him,  because  he  was 
a  party  to  it.  It  was  simply  void.  There  can  be  no  fraud  be- 
tween parties  to  a  fraudulent  transaction,  and  the  subsequent 
sale  under  the  Smink  judgment  discharged  the  lien  of  John's 
judgment,  consequently  the  subsequent  sale  to  him  by  the  sher- 
iff by  proceedings  under  his  judgment  was  void,  and  passed  no 
title  to  him  for  the  property  in  controversy ;  he  can  reap  no 
advantage  from  his  fraud,  and  if  in  the  absence  of  the  fraudu- 
lent conveyance  the  sale  of  the  Smink  judgment  would  have 
discharged  his  liens,  which  it  surely  would  have  done,  the  sale 
brought  about  by  his  act  cannot  prevent  his  judgment  itoxa 
being  affected  and  discharged  by  the  sale,  because  if  it  did  he 
would  be  benefited  by  his  own  covinous  act:  French  v.  Mehan, 
56  Pa.  286;  Blystone  v.  Blystone,  51  Pa.  876;  Evans  v.  Maury^ 
112  Pa.  312;  Gill  v.  Henry,  95  Pa.  388;  Murphy  v.  Hubert, 
16  Pa.  60 ;  McKennan  v.  Pry,  6  Watts,  187 ;  Gilbert  v.  Hoff- 
man, 2  Watts,  66 ;  Beegle  v.  Wentz,  65  Pa.  869 ;  SmuU  y. 
Jones,  1  W.  &  S.  128;  Faust  v.  Haas,  78  Pa.  295 ;  Hoffmau 
V.  Strohecker,  7  Watts,  86 ;  Pendleton  v.  Richey,  82  Pa.  68 ; 
Sager  v.  Mead,  164  Pa.  126. 

Where  the  debtor  is  not  the  originator  of  the  fraud,  but  is 
enticed  into  the  transaction,  either  through  weakness  of  mind^ 
or  the  advice  of  his  attorney,  or  creditor,  to  whom  the  transfer 
is  made,  equity  will  grant  relief,  not  on  account  of  any  right  in 
the  debtor,  but  for  the  purpose  of  preventing  any  perpetration 
of  a  greater  fraud  by  the  grantee :  Bump  on  Fraudulent  Coa- 
veyances,  447 ;  Prewett  v.  Coopwood,  30  Miss.  869 ;  Freelovo 
V.  Cole,  41  Barb.  818;  Beale  v.  Hall,  22  Geo.  481;  Smith  v. 
EUiott,  1  Pat.  &  H.  Va.  307 ;  Ford  v.  Harrmgton,  16  N.  Y. 
286 ;  Austin  v.  Winston,  1  H.  &  M.  (Va.)  83 ;  Stewart  v.  Igle- 
hart,  7  G.  &  J.  (Md.)  132 ;  Dearman  v.  Dearman,  4  Ala.  621 ; 
Brady  v.  Ellison,  2  Hay  (N.  C),  848 ;  Smith  v.  Bowen,  2  Hay 
(N.  C),  296;  Baker  v.  Gilman,  62  Barb.  26;  Wolf  v.  Kohr, 
138  Pa.  13 ;  Kintzel  v.  Kintzel,  188  Pa.  71 ;  Hager  v.  Weiss,  5 
Montg.  121. 

Fraud  must  always  be  proved,  but  great  latitude  is  allowed 
in  the  admission  of  evidence  which  may  throw  light  on  the 
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alleged  fraud:  Heath  v.  Slocum,  116  Pa.  549;  Cover  v.  Mana- 
way,  115  Pa.  338 ;  Lowe  v-  Daliymple,  117  Pa.  664 ;  Yerkes 
V.  Wilson,  81*  Pa.  9 ;  Com.  v.  Leed,  11  Phila.  296 ;  Lauth  v. 
Walker,  1  Penny.  166 ;  Brinks  v.  Heise,  84  Pa.  246 ;  Gill  v. 
Henry,  95  Pa.  388 ;  Becker  v.  Hammes,  2  Kulp,  404 ;  Evans  v. 
Maury,  112  Pa.  312;  Reed's  App.,  122  Pa.  578 ;  Hood  v.  Fah- 
nesstock,  8  Watts,  489;  Foulk  v.  MTarlane,  1  W.  &  S.  297. 

Opinion  by  Mb.  Justice  Gbeen,  October  5, 1896 : 
This  is  certainly  a  remarkable  case.    A  man  held  a  judgment 
for  valuable  consideration  against  another  who  held  title  to 
certain  real  estate.     The  plaintiff  in  the  judgment,  being  a  law- 
yer and  conferring  with  the  defendant  and  his  wife  about  a  suit 
pending  against  the  defendant,  advised,  so  say  the  plaintiffs  in 
the  present  suit,  his  clients  to  sell  the  real  estate  to  a  friend,  in 
order  to  cheat  the  creditor  who  had  sued  the  client,  and  was 
about  to  obtain  an  award  of  arbitrators  against  him.     The  ad- 
vice was  followed,  it  is  said,  the  land  was  conveyed  to  the  friend 
without  a  penny  of  consideration,  and,  as  a  matter  of  course,  the 
deed  was  void  for  fraud  against  the  creditor.    Subsequently, 
after  the  creditor  had  proceeded  to  judgment  and  execution, 
and  bought  in  the  title  notwithstanding  the  fraudulent  convey- 
ance, he  conveyed  the  title  to  a  trustee  for  the  wife  of  the  de- 
fendant in  the  judgment  and  the  trustee  conveyed  it  to  the  wife, 
and  now,  it  is  claimed  that  the  owner  of  the  original  judgment, 
which  was  confessed  to  secure  a  real  and  honest  debt,  has  lost 
his  lien  and  cannot  enforce  his  judgment,  why  ?    Because,  it  is 
said,  he  advised  the  original  fraudulent  conveyance.     Suppose 
he  did,  how  did  he  lose  his  lien  ?    What  is  the  connection  be- 
tween the  premise  and  the  conclusion  of  this  astounding  prop- 
osition ?    Of  course  there  is  none.    If  the  owner  of  the  honest 
judgment  had  a  valid  lien,  which  is  not  and  cannot  be  disputed, 
by  what  conceivable  process  of  reasoning  did  he  lose  it.    If  he 
had  it  before  he  advised  the  fraudulent  conveyance  how  did  he 
lose  it  because  of  that  advice  ?    If  it  was  a  good  judgment  be- 
fore the  advice  was  given,  because  it  was  given  for  a  valuable 
consideration,  it  was  a  good  judgment  thereafter  because  it  was 
still  a  judgment  which  was  given  for  a  valuable  consideration. 
Therefore  it  was  still  a  good  judgment.     The  fact  of  good  con- 
sideration was  precisely  the  same  after  as  before  the  advice  was^ 
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given.  As  a  matter  of  course  there  is  no  answer  to  this.  A 
queer  contrivance  of  reasoning  is  set  up  by  which  to  avoid  the 
judgment.  It  would  not  be  entitled  to  consideration  if  it  had 
not  misled  the  learned  court  below  and  thereby  got  into  the 
jury  box.  The  framework  of  the  structure  was  this :  If  when 
the  defendant,  John,  advised  the  plaintiff,  Fidler,  to  make  a 
voluntary  conveyance  to  Lucas  before  Mrs.  Sraink  obtained  her 
award  of  arbitrators  against  him,  in  order  to  cheat  Smink  by 
taking  away  from  her  the  means  of  obtaining  satisfaction  for 
her  anticipated  award,  he,  John,  had  an  intent  to  get  the  land 
of  Fidler  for  less  than  its  value,  this  was  a  fraudulent  intent  on 
the  part  of  John,  and  he  could  get  no  title  to  Fidler's  land, 
even  although  he  bought  it  at  a  public  sheriff's  sale,  held  by 
virtue  of  an  execution  upon  a  perfectly  valid  judgment. 

It  seems  incredible  that  any  court  could  have  been  induced 
to  lend  its  sanction  to  such  a  proposition,  but  it  is  so,  and  this 
case  was  submitted  to  the  jury  upon  the  question  of  fact  whether 
John  had  such  an  intent  when  he  gave  the  advice  to  the  Fidlers 
to  cheat  their  creditor  Smink  by  conveying  his  land  to  Lucas 
without  consideration.  It  is  difficult  to  deal  with  patience  with 
such  a  proposition.  Besides  the  utter  want  of  any  logical  con- 
nection between  the  premise  and  conclusion  of  the  proposition, 
there  are  inherent  and  radical  defects  in  it  which  exterminate  it 
the  moment  they  are  exposed.  In  the  first  place  there  is  not 
even  a  shred  of  testimony  anjrwhere  in  the  cause  that  the  de- 
fendant John  ever  had  or  conceived  such  an  intent.  The  whole 
thing  is  a  sheer  fabrication,  a  mere  figment  of  the  imagination. 
Of  course  there  is  no  direct  proof  of  such  a  purpose.  Not  a 
witness  testified  to  a  declaration  or  a  fact  which  indicates  in  the 
least  degree  the  presence  of  such  an  intent.  An  attempt  is  made 
to  impute  such  an  intent  by  an  assertion  that  John  schemed  to 
get  the  land  for  himself  at  less  than  its  value  by  not  entering 
satisfaction  of  certain  judgments  which  had  been  paid  but  not 
satisfied  of  record,  thereby  allowing  the  record  to  show  a  larger 
amount  of  judgments  than  was  really  due.  The  argument 
totally  ignores  the  consideration  that  it  was  Fidler's  business 
when  he  paid  a  judgment  to  see  that  it  was  satisfied,  and  if  such 
judgments  were  permitted  to  remain  open  it  was  his  neglect 
of  his  own  duty  in  that  regard.  If  the  record  was  thus  made 
to  show  a  large  amount  of  liens  which  were  not  owing,  it  was 
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the  work  of  the  defendant  himself,  for  which  he  was  personally 
responsible.  But  the  circumstance  was  not  of  the  slightest  con- 
sequence in  any  event,  because  any  sheriffs  sale  under  John's 
judgment  would  divest  the  lien  of  all  judgments  whether  they 
were  many  or  few,  large  or  small.  Hence  the  fact  that  the 
record  was  in  that  condition  when  John's  execution  was  issued 
could  not  help  John  to  get  the  property  under  its  value,  because 
the  only  means  by  which  he  could  get  it  at  all  was  a  public  sale 
by  the  sheriff,  open  to  all  bidders  alike,  with  no  responsibility 
for  the  application  of  the  proceeds.  Such  a  condition  of  the 
record,  therefore,  would  not  afford  an  iota  of  proof  of  an  intent 
of  John  to  get,  by  this  means,  the  land  of  Fidler  for  less  than 
its  value.  But  there  is  an  additional  reason  why  no  such  infer- 
ence could  be  permitted  from  such  a  fact.  Every  judgment 
creditor  has  a  perfectly  lawful  right  to  enforce  pajrment  of  his 
judgment  by  execution  process,  and  to  get  the  property  of  his 
debtor  for  just  as  small  a  price  as  he  can,  if  the  sheriff's  sale 
thereof  is  public  and  fair,  and  there  is  not  a  particle  of  proof,  or 
even  of  complaint,  to  the  contrary,  as  to  the  sale  in  this  case. 
Hence  the  smallness  of  the  price  realized  by  the  sale  does  not 
afford  the  least  pretense  of  a  wrongful  intent  on  the  part  of  the 
purchaser  at  such  a  sale.  But  there  are  still  other  reasons  more 
fatal  even  than  these  to  the  very  singular  and  far  fetched  theory 
of  the  plaintiffs.  The  voluntary  deed  from  the  Fidlers  to  Lucas 
on  its  face  divested  the  title  of  Fidler  and  gave  it  to  Lucas. 
Now  it  is  not  only  proved  and  admitted  by  the  plaintiffs,  but 
they  assert  and  argue  now  in  their  paper-book  that  it  was  a 
fraudulent  deed  because  it  was  made  with  intent  thereby  to 
defraud  Smink.  This  is  an  allegation  of  their  own  fraud,  in 
the  creation  of  title  in  Lucas,  yet  they  now  set  up  title  in  this 
action  under  this  very  fraudulent  deed  because  they  claim  title 
by  the  subsequent  deed  which  Lucas  made  to  Mrs.  Fidler.  Ah 
a  matter  of  course  they  cannot  do  this,  and  especially  they  can- 
not do  it  against  one  who  was  a  bona  fide  judgment  creditor  of 
theirs  by  a  judgment  which  was  not  divested  by  the  sale  under 
the  Smink  judgment,  and  who  acquired  his  title  by  a  sheriff's 
sale  under  this  unimpeached  and  unimpeachable  judgment.  All 
the  authorities  hold  that  judgment  creditors  prior  to  a  fraudu- 
lent sale  by  the  debtor  are  not  affected  by  a  fraudulent  deed 
made  after  their  judgments  are  entered,  because  the  fraudulent 
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grantee  takes  title  subject  to  their  judgments.  Thus  in  Byrod  s 
Appeal,  31  Pa.  241,  we  held  that  where  the  owner  of  land 
charged  with  liens  makes  a  conyejunce  which  is  fraudulent  as 
against  creditors,  asheriflPs  sale  under  a  judgment  subsequently 
obtained  against  the  grantor  passes  only  the  title  of  the  fraudu- 
lent grantee  and  the  prior  liens  are  not  affected.  A  conveyance 
intended  to  defraud  creditors  is  not  void,  but  only  voidable  by 
the  creditors  whom  it  intended  to  defraud,  and  this  does  not 
include  prior  lien  creditors.  Such  a  conveyance  changes  the 
title ;  and  after  acquired  judgments  against  the  grantor  are  not 
liens  against  the  same  title  as  the  prior  ones.  Such  prior  liens 
are  not,  therefore,  aflfected  by  a  sale  under  subsequent  judg- 
ments. Said  LOWKIB,  J.  delivering  the  opinion,  "  As  against 
prior  liens  the  title  is  good,  but  charged  with  the  liens.  As 
against  subsequent  judgments  against  the  grantor  it  is  absolutelj' 
good,  if  it  is  not  fraudulent  as  to  them.  A  sale  on  the  prior 
liens  would  pass  the  grantee's  title,  honest  or  not,  for  it  takes 
the  title  against  which  the  lien  was  created,  and  not  the  changed 
or  vitiated  one.  A  sale  on  subsequent  judgments  passes  only 
the  right  to  contest  the  grantee's  title  for  fraud ;  it  passes  the 
quantity  of  interest  that  was  fraudulently  conveyed  and  subject 
to  the  same  liens.  In  other  words  it  passes  the  title  of  the 
fraudulent  grantee,  because  it  is  fraudulent,  leaving  in  full 
force  the  prior  liens  against  the  grantee's  title,  which  cannot  be 
presumed  to  have  been  intended  to  be  defrauded.  ...  Its  pur- 
pose and  effect  is  to  take  away  the  title  of  the  fraudulent 
grantee :  whereas  the  purpose  and  effect  of  a  sale  on  a  prior 
lien  is  to  take  the  title  of  both  grantor  and  grantee." 

This  doctrine  has  been  many  times  since  reaffirmed  and 
applied,  and  it  is  not  at  all  disputed.  Applying  it  to  the  entirely 
undisputed  facts  of  the  present  case  the  following  results  are 
immediately  apparent.  The  deed  of  William  Fidler  and  wife 
to  Michael  Lucas  dated  August  10,  1877,  was,  and  is  admitted 
to  have  been,  a  fraud  upon  Eva  A.  Smink  who  was  about  to, 
and  four  days  afterward,  did,  obtain  an  award  of  arbitratoi's 
against  William  Fidler  who  was  the  owner  of  the  title.  That 
award  was  a  lien  against  the  title  of  the  grantee  Lucas.  When 
Mrs.  Smink  issued  execution  and  sold  the  title  it  was  not  the 
title  of  William  Fidler  but  of  the  fraudulent  grantee,  Michael 
Lucas,  that  was  sold.    The  prior  lien  creditors,  among  whom 
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was  tbe  defendant,  John,  had  no  claim  upon  the  proceeds  of  the 
sale  because  they  had  no  lien  against  Lucas  ;  but  only  against 
Fidler,  and  their  liens  were  entirely  unaffected  by  the  sale. 
They  could  still  follow  the  land  in  whose  ever  hands  it  came. 
John's  lien  therefore  still  remained.  Neither  the  fraudulent 
deed  to  Lucas,  nor  the  sheriffs  sale  to  Smink,  had  any  effect 
whatever  upon  it.  Whether  the  deed  to  Lucas  waa  honest  or 
fraudulent,  it  did  not,  and  could  not,  have  any  effect  upon 
John's  judgment  Now  when  Mrs.  Smink  conveyed  to  Lucas 
she  could  only  convey  what  she  had,  to  wit,  the  fraudulent 
title  of  Lucas,  because  that  was  the  only  title  she  had.  But 
that  title  was  of  no  avail  against  John  who  was  not  affected  by 
the  Smink  judgment  or  the  sheriff's  sale  under  it  As  Smink 
could  not  set  up  her  title  against  John,  so  neither  could  Lucas 
as  her  grantee.  Where  then  is  there  any  title  in  either  Fidler 
or  his  wife  to  set  up  against  John.  They  had  parted  with 
their  own  title  when  they  sold  to  Lucas,  because  that  sale  was 
perfectly  good  as  to  them.  But  the  title  which  Lucas  had 
under  that  deed  was  fraudulent  as  to  Smink,  and  therefore  she 
could  have  sustained  it  as  against  Lucas  but  not  as  against 
John,  or  any  other  judgment  creditor  prior  to  the  fraudulent 
deed.  Of  what  avail  then  is  any  claim  of  title  founded  upon 
the  deed  from  Smink  ?  None  whatever.  Having  no  title  she 
can  recover  nothing  in  this  action.  Even  if  it  were  legally 
true,  as  it  certainly  is  not,  that  advice  given  by  John  to  Fidler 
to  make  the  fraudulent  deed  would  avoid  John's  judgment, 
how  will  that  help  the  case  ?  If  he  had  no  judgment  the  sale 
under  it  was  void  and  passed  no  title  to  anybody,  but  that  ciiv 
cumstance  gives  no  title  to  the  present  plaintiffs  or  either  of 
them. 

In  Zuver  v.  Clark,  104  Pa.  227,  we  said,  "  None  but  a  person 
intended  by  the  parties  to  the  conveyance  to  be  hindered,  de- 
layed or  defrauded,  or  holding  under  such  person,  for  instance 
a  purchaser  at  judicial  sale  in  the  collection  of  a  debt  due  such 
person,  can  avoid  the  conveyance ;  for  only  as  against  such  per- 
son or  persons  is  the  deed  void  under  the  statute  of  fraudulent 
conveyances."  Other  cases  holding  the  same  doctrine  are 
Fisher's  Appeal,  33  Pa.  294;  Hoffman's  Appeal,  44  Pa.  95; 
Dungan's  Appeal,  88  Pa.  416  ;  Haak's  Appeal  100  Pa.  59,  and 
Long  V.  McConnell,  158  Pa.  578. 
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But  it  is  useless  to  waste  time  in  discussing  this  branch  of 
the  case.  The  fundamental  proposition  of  the  plaintiffs  is  that 
John  was  guilty  of  fraud  upon  Mrs.  Fidler  by  advising  her  hus- 
band to  make  a  voluntary  deed  to  Lucas  in  order  to  defi'aud 
Smink,  and  thereby  lost  his  judgment  and  its  lien  against  Wil- 
liam Fidler.  This  proposition  is  without  reason,  or  common 
sense,  or  any  authority  whatever  to  support  it,  and  it  cannot 
for  a  moment  receive  our  sanction.  It  was  William  Fidler,  not 
his  wife,  who  held  the  title  against  which  several  creditors 
including  John  held  judgments.  How  could  there  be  a  fraud 
against  her  which  could  divest  his  judgment  against  her  hus- 
band because  of  such  advice  ?  Her  lien  was  not  affected  be- 
cause it  was  prior  to  the  deed  and  she  could  enforce  it  just  as 
well  after  as  before  the  deed.  But  even  if  she  had  been  a  part 
owner  of  the  title  the  case  would  have  been  no  better.  A  man 
cannot  lose  his  honest  judgment  against  his  debtor  because  he 
advises  his  debtor  to  cheat  another  creditor.  If  the  debtor 
accepts  the  advice  and  attempts  to  cheat  his  creditor,  he  be- 
comes a  party  to  the  fraud  and  cannot  set  up  that  fraud  even 
against  the  man  ;«rho  advised  it  so  as  to  take  away  from  him  a 
perfectly  valid  judgment.  Some  merit  is  claimed  for  Mrs.  Fidler 
because  it  is  said  she  knew  nothing  about  the  fraud.  It  is  a 
matter  of  no  consequence  one  way  or  the  other,  but  her  own 
testimony  is  an  answer  to  the  claim.  She  testified  that  she  was 
present  when  the  deed  was  acknowledged  and  said  that  she  got 
nothing  from  Lucas  for  the  deed  nor  did  her  husband  so  far  as 
she  saw.  Lucas  was  her  brother-in-law  and  he  testified  that  he 
did  not  pay  a  cent  to  her  or  her  husband. 

It  is  not  by  any  means  the  least  consideration  in  the  case  that 
this  claim  of  advice  to  commit  a  fmud  on  the  part  of  John  was 
set  up  and  sustained  only  on  the  unsupported  and  uncorrobo- 
rated testimony  of  William  Fidler,  who,  by  liis  confession,  Avas 
the  perpetrator  of  the  fraud  which  was  afterwards  actually  com- 
mitted. Mr.  John  had  nothing  to  do  with  the  preparation  or 
execution  of  the  deed,  according  to  the  testimony  of  Fidler  him- 
self. It  was  Fidler  and  Lucas  who  went  to  'Squire  Hoke  and 
got  him  to  draw  tlie  deed.  Fidler  and  his  wife  went  to  'Squire 
Huntzinger  to  acknowledge  it.  None  of  them  says  that  John 
had  anything  to  do  with  it.  But  Mr.  John  being  examined  as 
a  witness  utterly  and  most  positively  denies  the  whole  story. 
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He  sajrs  he  never  gave  such  advice  and  knew  nothmg  about  the 
transaction.  He  says  also  he  never  knew  there  was  such  a  man 
aB  Lucas  in  existence  until  the  sale  of  the  property  under  the 
Smink  judgment  which  occurred  in  the  following  year.  So 
that  the  effect  of  the  claim  of  the  plaintiffs  in  this  action,  if  it 
is  successful,  would  be,  that  the  defendant  would  be  deprived 
of  his  perfectly  honest  judgment,  and  also  of  his  title  by  sheriff's 
deed,  by  the  mere  unsupported  testimony  of  an  interested  wit- 
ness resting  in  parol  only,  when  that  testimony  is  denied  abso- 
lutely and  emphatically  by  the  other  party.  Would  a  chancellor 
decree  a  fraud  and  a  conveyance  to  be  made  by  the  defendant 
to  the  plaintiffs,  or  either  of  them,  upon  such  testimony  as 
this?  Most  certainly  not,  and  for  that  reason  also  no  verdict 
having  such  effect  should  be  permitted  to  stand.  We  are  of 
opinion  that  the  first  and  fifth  points  of  the  defendant,  request- 
ing a  binding  instruction  to  find  for  the  defendant,  should  have 
been  afl&rmed  and  the  case  withdrawn  from  the  jury.  The 
assignments  of  error  are  all  sustained. 
Judgment  reversed. 


Annie  Jones  v.  Pennsylvania  Canal  Company,  Appellant. 

Negligence^Bridge  over  cancU^ConirHnUory  negligence^Question  for 

A  bridge  over  a  river  and  a  footbridge  over  a  canal  near  the  end  of  the 
river  bridge  were  swept  away  by  a  flood.  Within  less  than  six  months 
thereafter  both  bridges  were  reconstnicted,  except  the  approach  to  the 
canal  bridge.  At  that  point,  a  ditch  from  five  to  seven  feet  long  and  from 
two  to  three  feet  deep  extended  across  the  footwalk  between  the  two 
bridges.  Diagonally  across  tiie  ditch,  and  connecting  the  wagon  road  with 
tbe  footwalk  of  the  canal  bridge,  was  laid  a  heavy  plank  ten  or  twelve 
feet  long,  and  ten  or  twelve  inches  wide.  The  footwalk  was  a  continua- 
tion of  the  sidewalk,  and  had  been  open  from  the  time  the  canal  company 
concluded  the  reconstruction  of  its  bridge,  until  the  night  plaintiff  was 
injured,  which  was  a  period  of  several  weeks.  Between  the  west  end  of 
the  footwalk  of  the  canal  bridge  and  the  east  end  of  the  county  bridge  a 
quantity  of  lumber  had  been  piled  up,  so  as  to  divert  tmvel  from  that  part 
of  the  roadway.  Owing  to  illness  plaintiff  had  been  confined  to  the  house, 
and  had  not  crossed  the  bridges  after  their  reconstruction,  until  the  even- 
ing of  the  accident.  About  seven  o^clock  on  the  evening  of  the  accident 
ahe  crossed  the  footwalk  of  the  canal  bridge,  and  fell  into  the  unguarded 
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ditch  and  was  injured.  Although  plaintiff  had  not  crossed  the  recon- 
structed bridges,  she  knew  that  they  had  been  open  for  travel  for  several 
weeks.  EeUl^  that  the  question  of  the  canal  company's  negligence  and 
the  plaintiflPs  contributoiy  negligence  was  for  the  juiy. 

Argued  May  26, 1896.  Appeal,  No.  294,  Jan.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Perry  Co.,  Nov.  T.,  1890, 
No.  8,  on  verdict  for  plaintiff.  Before  Sterrbtt,  C.  J.,  Green, 
Williams,  Dean  and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Defendant's  points  and  answers  thereto  among  others  were 
as  follows : 

1.  If  the  washout  into  which  the  plaintiff  fell,  on  February  23, 
1890,  was  visible  and  manifest  to  the  ordinary  observer,  it  waa 
the  duty  of  the  plaintiff  to  have  avoided  the  hazard  of  taldng 
to  the  footbridge  in  crossing  the  canal  of  the  defendant,  and  to 
have  gone  by  the  manifestly  safe  way,  the  wagon  bridge  along- 
side, instead  of  the  footbridge.  Answer :  We  submit  it  to  you 
as  a  question  of  fact  to  determine  whether  this  plaintiff  could 
or  did  see  the  plank  at  the  west  end  of  tlie  bridge.  And  as  we 
have  instructed  you  in  the  general  charge,  if  she  knew  the  way 
was  dangerous  and  could  have  avoided  it  she  was  bound  to  do 
so,  or  she  cannot  recover.  [1] 

5.  The  fact  that  the  plaintiff  found  a  plank  resting  on  the 
west  end  of  the  footbridge  was  sufficient  to  put  her  upon  notice 
and  inquiry  that  there  was  something  wrong  at  that  point,  and 
if  she  disregarded  such  notice  and  undertook  to  cross  the  hole 
on  the  plank,  she  was  guilty  of  contributory  negligence  and 
cannot  recover  in  this  action.  Answer :  Refused.  The  ques- 
tion is  one  of  fact  for  the  jury  to  determine,  whether  that  was 
sufficient  notice  or  not  to  her  and  whether  she  was  guilty  of 
negligence  in  that  particular.  [5] 

7.  Under  all  the  evidence  in  this  case  the  plaintiff  is  not  en- 
titled to  recover.    Answer :  Refused.  [7] 

Verdict  and  judgment  for  plaintiff  for  $3,000.  Defendant 
appealed. 

Errors  assigned  among  others  were  (1,  6,  7,)  above  instruc- 
tions, quoting  them. 
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B.  F.  Junkin^  for  appellant,  cited  Erie  v.  MagiU,  101  Pa. 
616 ;  Wilson  v.  Charlestown,  8  Allen,  187 ;  Centralia  v.  Krouse, 
64  lU.  19  ;  Durkin  v.  Troy,  61  Barb.  437 ;  Butterfield  v.  For- 
rester, 11  East,  60. 

William  H,  Sponsler^  for  appellee,  cited  Beach  on  Contribu- 
tory Negligence,  sec.  161 ;  R.  R.  v.  Van  Steinbnrg,  17  Mich. 
99 ;  Wash  v.  Oregon  R.  &  H.  Co.,  10  Ore.  250 ;  Johnson  v. 
Bruner,  61  Pa.  64 ;  Longenecker  v.  P.  R.  R.,  105  Pa.  832. 

Opinion  by  Mr.  Chief  Justice  Stbkrett,  October  5, 1896 : 
While  the  alleged  negligence  of  defendant  company,  on  which 
this  action  is  founded,  is  not  expressly  conceded,  it  was  so  clearly 
established  by  the  testimony  that  no  jury  could  hesitate  in  find- 
ing the  fact  in  favor  of  the  plaintiff.  Among  other  things,  it 
was  conclusively  shown  that  the  county  bridge  spanning  the 
Juniata  river  at  Millerstown,  and  the  wagon  and  footbridge 
across  defendant  company's  canal  a  few  feet  east  of  the  river 
bridge,  were  swept  away  by  the  great  flood  of  June,  1889. 
Within  less  than  six  months  thereafter,  both  bridges  were  re- 
constructed with  the  exception  of  the  approach  to  the  footbridge 
across  the  canal  near  the  east  end  of  the  river  bridge.  At  that 
point,  a  ditch  from  five  to  seven  feet  long  and  from  two  to 
three  feet  deep  extended  across  the  footwalk  between  the  two 
bridges.  Diagonally  across  that  ditch  and  connecting  the  wagon 
road  with  the  footwalk  of  the  canal  bridge,  was  laid  a  heavy 
plank,  ten  to  twelve  feet  long  and  ten  or  twelve  inches  wide. 
The  footwalk  was  a  continuation  of  the  sidewalk,  and  had 
been  open  and  unguarded  from  November,  1889,  when  the  canal 
company  completed  the  reconstruction  of  its  bridge,  until  the 
night  of  the  accident.  Between  the  west  end  of  the  footwalk 
of  the  canal  bridge  and  the  east  end  of  the  county  bridge  a  quan- 
tity of  lumber  was  piled  up  so  as  to  divert  travel  from  that  part 
of  the  roadway.  From  the  time  the  bridges  were  swept  away 
until  the  day  of  the  accident,  plaintiff  had  been  confined  to  the 
house  by  protracted  illness ;  and  the  first  time  she  crossed  the 
bridges,  after  their  reconstruction,  was  on  her  way  to  church 
on  the  evening  of  February  28,  1890,  at  7  o'clock.  On  her 
way  home,  in  crossing  to  the  footwalk  of  the  canal  bridge,  she 
fell  into  the  unguarded  ditch  above  referred  to  and  was  seri- 
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ously  injured.  She  testified  in  substance  that  in  going  to  church 
she  crossed  on  the  f ootwalk  of  the  canal  bridge  and  on  the  plank 
referred  to, — "did  not  know  of  any  other  way," — "did  not 
know  there  was  any  danger," — "knew  there  was  a  plank  there, 
but  thought  it  was  there  because  the  bridge  was  that  much 
higher  than  it  was  before," — "  did  not  see  that  the  plank  was 
over  a  hole," — "  thought  it  was  there  just  so  that  you  would  not 
have  to  make  that  step." 

While  the  plaintifE  had  not  previously  crossed  the  recently 
reconstructed  bridges,  she  knew  they  had  been  thrown  open  for 
travel  and  used  by  the  public  for  several  weeks.  She  was  there- 
fore warranted  in  assuming  that  they  were  in  a  reasonably  safe 
condition  for  public  travel,  and  proceed  to  cross  as  she  had  been 
accustomed  to  do  before  they  were  desti-oyed  by  the  flood.  In 
reply  to  the  question,  " Did  you  look  where  you  were  going?  " 
her  answer  was,  "  No,  sir;  because  the  bridges  looked  to  me  as 
they  always  did."  Relying  on  this  answer  and  other  testimony 
relating  to  the  degree  of  care  exercised  by  plaintiff  in  crossing 
and  attempting  to  recross  the  footway  of  the  canal  bridge,  etc., 
defendant  company  sought  to  impale  her  on  the  only  sharp  point 
that  is  not  conclusively  settled  by  the  undisputed  evidence  and 
thus  eliminated  from  the  case ;  and  accordingly  the  court  was 
requested  to  give  binding  instructions  against  her,  on  the  ground 
of  contributory  negligence.  The  learned  trial  judge  refused  to 
invade  the  province  of  the  jury  by  arrogating  to  himself  the 
determination  of  questions  of  fact  upon  which  the  alleged  con- 
tributory negligence  clearly  depended ;  and  he  accordingly  sub- 
mitted to  the  jury  the  testimony  relating  thereto,  with  correct 
and  fully  adequate  instructions.  In  affirming  defendant-s  second 
and  third  i*equests  for  charge,  he  instructed  the  jury,  in  the 
words  thereof,  thus : 

"  2d.  Every  person  of  years  of  discretion,  in  traveling  the 
highways  of  the  commonwealth,  is  bound  to  exercise  common, 
oixlinary  care  and  prudence  to  avoid  dangerous  places,  and  if  he 
does  not^  although  the  authorities  having  charge  of  such  high- 
ways may  have  been  negligent  in  their  duty,  still  if  the  traveler 
has  also  been  negligent  in  not  avoiding  the  danger,  the  law  has 
no  motive  to  interfere  and  assist  them  and  leaves  them  where  it 
finds  them. 
"  8d.  If  the  jury  believe  that  the  plaintiff,  Annie  Jones,  saw  the 
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hole  under  the  plank,  she  was  guilty  of  negligence  in  trying  to 
walk  the  plank.  She  should  have,  returned  to  the  east  end  of 
the  bridge  and  passed  over  the  safe  wagon  bridge." 

These  instructions  were  quite  as  favorable  to  the  defendant 
company  as  it  was  entitled  to.  The  plaintiff  testified  that  she 
did  not  see  "  the  hole  under  the  plank ;  "  and  as  to  that  fact  she 
was  impliedly,  but  nevertheless  emphatically  accredited  by  the 
verdict  of  the  jury.  Whether  she  did  or  did  not  see  "  the  hole 
under  the  plank,"  was  one  of  the  questions  of  fact  that  were 
specifically  submitted  to  tlie  jury,  and  if  they  had  not  deter- 
mined it  in  her  favor  their  verdict  would  necessarily  have  been 
for  the  defendant.  It  was  also  contended  that  in  the  exercise 
of  ordinary,  reasonable  care  the  plaintiff  should  have  seen  the 
hole,  and,  in  the  circumstances,  the  legitimate  inference  was  that 
she  knew  it  was  there,  etc.  If  it  be  conceded  that  any  such 
inference  was  possible,  it  certainly  cannot  be  pretended  that  it 
was  an  inference  of  law  to  be  drawn  by  the  court.  As  an  in- 
ference of  fact  it  was  clearly  for  the  jury. 

In  refusing  to  charge  without  qualification,  as  requested  in 
plaintiffs  fourth  point,  the  learned  court  said :  **  This  point  is 
refused,  unless  you  find  from  the  evidence  in  the  case  that  she 
did  cross  over  on  the  plank  on  her  way  to  the  church,  and  she 
could  and  would  see  the  danger  at  that  time.  If  such  be  the 
feet,  then  the  point  is  affirmed."  There  was  surely  no  error  in 
that;  nor  was  there  any  substantial  error  in  the  learned  court's 
answers  to  defendant's  first,  fifth,  sixth  and  seventh  points. 
The  only  question  in  the  case  that  could  be  at  all  regarded  as 
worthy  of  any  consideration  was  the  question  of  plaintiff's  al- 
leged contributory  negligence,  and  that  was  definitively  settled 
by  the  verdict.  Aside  from  that,  there  was  nothing  else  in  the 
case  to  relieve  the  defendant  from  the  just  consequences  of  its 
manifest  and  inexcusable  negligence.  The  assignments  of  error 
are  all  overruled  and  the  judgment  is  affirmed. 
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203       205  The  Borough  of  Shamokin,  Appellant,  v.  The  Shamokin 

Street  Railway  Company. 

street  railways — Repair  of  streets — Contract  boroughs. 
An  ordinance  of  a  borough  granting  to  a  street  railway  company  the 
light  to  lay  its  tracks  upon  the  streets  of  the  borough,  provided  that  the 
tracks  should  be  laid  upon  the  grade  of  the  streets ;  that  the  company 
should  **  maintain  and  keep  in  repair  a  road  bed  four  and  a  half  feet  in 
width  from  the  centre  of  their  track,  on  either  side  of  said  centre,'* 
that  the  company  should  use  the  same  matenal  in  making  such  repairs  that 
the  borough  might  use  for  the  same  purpose  or  such  other  material  as  the 
borough  should  approve ;  and  that  the  company  should  on  being  notified 
so  to  do  for  fifteen  days  before  the  work  was  to  begin  join  with  the  bor- 
ough in  the  improvement  of  any  street  by  repairing  or  macadamizing  as 
the  boraugh  might  elect,  and  repair  and  macadamize  the  nine  feet  of  road 
provided  for  by  the  ordinance  at  its  own  cost.  Held,  that  while  the  bor- 
ough could  not  demand  that  the  i-ailway  company  should  pay  the  cost  of 
a  pavement  different  in  kind  from  what  the  borough  used,  it  could  demand 
that  the  company  should  pay  the  cost  of  putting  its  tracks  on  the  legal 
grade,  and  also  its  share  of  the  cost  of  repairs  as  provided  by  the  contract. 

Argued  May  26, 1896.  Appeal,  No.  351,  Jan.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Northumberland  Co.,  Sept.  T., 
1895,  No.  98,  on  verdict  for  defendant.  Before  Stebebtt,  C.  J., 
Green,  Williams,  Dean  and  Fell,  JJ.    Reversed. 

Assumpsit  to  recover  cost  of  paving  a  street.  Before  Bar- 
ker, P.  J.,  of  the  47th  judicial  district,  specially  presiding. 

The  material  portions  of  the  ordinance  relating  to  the  paving 
of  the  street  by  defendant  were  as  follows : 

Section  III.  The  Shamokin  Street  Railway  Company  shall 
at  their  own  expense  maintain  and  keep  in  good  repair  the 
roadbed  of  four  and  a  half  (4  1/2)  feet  in  width  fipom  centre  of 
their  said  track  on  either  side  of  said  centre  or  a  roadbed  of 
nine  (9)  feet  in  width  over  and  upon  all  streets  over  which 
right  of  way  is  hereby  given  or  granted,  and  said  railway  com- 
pany are  to  maintain  and  keep  in  repair  said  nine  (9)  feet  with 
the  same  kind  of  material  used  by  the  borough  authorities  from 
time  to  time  or  such  other  material  as  is  approved  by  said  au- 
thorities, on  all  streets  over  which  they  are  licensed  to  pass 
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whether  they  have  laid  theii-  track  or  not,  and  further  that  the 
said  street  railway  company  are  required  to  maintain  and  keep 
said  nine  (9)  feet  in  repair,  and  upon  the  borough  authorities 
giving  said  railway  company  a  fifteen  (15)  day  notice  of  theii; 
intention  to  repair  or  macadamize  any  of  said  streets  over  which 
said  street  railway  passes,  said  railway  company  shall  macadam- 
ize or  repair  their  portion  of  nine  (9)  feet,  and  upon  their  fail- 
ure to  do  BO,  the  borough  authorities  shall  go  on  with  the  work, 
and  enter  a  lien  for  materials  furnished  and  work  performed 
with  a  penalty  of  twenty  (20)  per  centum  added,  and  if  the 
same  is  not  paid  within  six  (6)  months  from  the  filing  of  said 
lien,  the  right  of  way  is  hereby  forfeited  and  tliis  ordinance 
void. 

Section  IV.  The  ti-ack  of  said  railway  company  to  be  laid  to 
grade  and  in  centre  of  all  streets  over  which  right  of  way  is 
given. 

The  court  charged  in  part  as  follows : 

[The  defendant  contends  that  under  the  terms  of  its  contract 
it  was  not  bound  to  pave  this  street  in  the  manner  required  of 
it  by  the  notice  and  the  specifications  referred  to  therein,  and 
as  we  view  the  law  its  contention  is  correct.  The  clear  contem- 
plation of  the  third  section  of  the  ordinance  was  only  to  bind 
the  railway  company  to  maintain  and  keep  in  good  repair  a  roadr 
bed  of  nine  feet,  and  the  phraseology  of  that  section  of  the  ordi- 
nance satisfies  us  of  the  clear  intent  of  the  parties  at  the  time, 
and  that  that  was  the  only  obligation  imposed  upon  the  railway 
company,  as  is  evidenced  by  several  clauses  in  that  section. 
For  instance,  in  the  first  portion  of  the  section  referred  to  it  is 
provided  that  the  railway  company  shall  maintain  and  keep  in 
repair  the  said  nine  feet  with  the  same  kind  of  material  used  by 
the  borough  authorities  from  time  to  time,  or  such  other  mate- 
rial as  is  approved  by  the  said  authorities ;  indicating  to  our 
mind  that  they  had  in  contemplation  the  possibility  of  a  change 
of  the  material  of  which  that  street  was  constructed,  and  when 
such  time  came  as  the  borough  did  change  the  material  of  which 
that  street  was  constructed,  then  the  obligation  was  imposed 
upon  the  railway  company  of  keeping  and  maintaining  the  street 
in  repair  with  such  material  as  was  adopted  and  used  by  the 
borough.  .  In  other  words,  instead  of  obliging  them  to  make  a 
Vol.  CLxxviii— -9 


Digitized  by 


Google 


130       SHAMOEIN  BORO.,  Appellant,  v.  STREET  RT. 

Charge  of  Court— ArgnmentB.  [178  Pa. 

new  street  and  paving  it  with  the  new  material,  they  simply 
were  obligated  to  keep  the  street  in  repair  with  such  material 
as  was  used  at  that  time  or  might  subsequently  be  adopted  by 
the  borough  authorities.]  [5]  . 

Again,  in  the  later  part  of  the  section,  the  obligation  is 
imposed  upon  the  railway  company  to  repair  or  macadamize 
any  of  said  streets,  if  notified  by  the  borough  that  it  was  the 
intention  of  the  borough  to  macadamize  the  street.  Indicating 
that  the  railway  company  only  bound  themselves,  in  case  there 
was  a  change  in  the  structure  of  the  street,  to  macadamize  it. 

It  cannot  be  argued  that  there  can  be  included  in  the  word 
macadamize  the  paving  with  asphalt.  When  the  borough  con- 
cluded to  change  the  structure  of  the  street  by  using  asphalt 
upon  it,  the  ordinance,  the  notice,  and  the  specifications  made 
part  of  the  notice,  all  indicate  that  it  was  not  a  repairing  of  the 
street,  as  argued  in  this  case.  It  was  clearly  a  reconstruction 
of  the  street  involving  a  change  of  material  to  the  depth  of  at 
least  nine  inches,  and  no  possible  construction  of  this  section  of 
the  ordinance,  which  constitutes  the  contract  between  the  par- 
ties, can  place  upon  the  defendant  the  obligation  to  so  change 
the  entire  structure  of  the  street  as  was  clearly  contemplated  by 
the  ordinance,  the  notice  and  the  specifications  referred  to. 

There  being  no  obligation  then  upon  the  defendant  to,  even 
after. notice,  resort  to  any  such  expenditure  as  was  resorted  to 
in  this  case,  it  is  our  duty,  as  we  view  the  law,  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant;  [and  therefore  the 
first  point  submitted  by  the  defendant,  to  wit :  that  under  all 
the  evidence  in  this  case  the  verdict  must  be  for  the  defendant, 
is  affirmed.]  [7] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

Errors  asngned  among  others  were  (5,  7)  above  instructions, 
quoting  them. 

TT.  fll  M.  Oram^  with  him  John  Quincy  AdamSy  for  appel* 
•  lant. — Statutes  and  ordinances  conferring  privileges  on  corpo- 
rations must  be  most  strictly  construed  and  in  the  interest  of 
the  public :  Emerson  v.  Com.,  108  Pa.  Ill ;  Bank  of  Penna.  v. 
Com.,  19  Pa.  149 ;  Gas  Light  Co.  v.  Gas  Co.,  161  Pa.  610 ; 
Packer  v.  Sunbury  &  Erie  R.  R.  Co.,  19  Pa.  211 ;  Pa.  R.  R.  Co. 
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V.  Canal  Commissioners,  21  Pa.  9 ;  Allegheny  v.  Ohio  &  Pa. 
R.  R.  Co.,  26  Pa.  855  ;  Dugan  v.  Monongahela  Bridge  Co.,  27 
Pa.  803 ;  West  Branch  Boom  Co.  v.  Dodge,  81  Pa.  285 ;  Com.  v. 
Central  Passenger  Ry.  Co.,  52  Pa.  606 ;  Johnson  v.  Philadel- 
phia, 60  Pa.  445 ;  18th  &  15th  Street  Railway  Co.  v.  Phila.,  13 
W.  N.  O.  487 ;  Phila.  &  Grays  Ferry  Passenger  Ry.  Co.  v. 
Phila.,  2  W.  N.  C.  689. 

The  extent  of  the  repairs  or  their  magnitude  can  make  no 
difference  if  the  duty  rested  on  the  defendant  to  make  them,  or 
whether  it  involved  a  change  of  material  to  the  depth  of  nine 
inches  or  to  any  extent,  if  the  change  of  material  was  contem- 
plated, or  in  accordance  with  the  agreement  of  the  parties.  Nor 
is  it  pertinent  that  it  was  expensive.  No  amount  of  hardship, 
can  excuse  performance :  Allegheny  v.  MDlville  etc.  St.  Ry., 
159  Pa.  411 ;  M cKeesport  Boro.  v.  McKeesport  Pass.  Ry.,  158 
Pa.  449 ;  Pittsburg  etc.  Pass.  Ry.  v.  Pittsburg,  80  Pa.  72 ; 
Phila.  V.  Ridge  Ave.  Pass.  Ry.,124  Pa.  219;  Ridge  Ave.  Pass. 
Ry.  V.  Phila.,  148  Pa.  444 ;  18th  &  15th  St.  Pass.  Ry.  v.  Phila., 
18  W.  N.  C-  487 ;  Pittsburg  etc.  Pass.  Ry.  v.  Pittsburg,  80 
Pa.  72^ 

C.  M.  Clement  and  S.  P.  Wolverton^  with  them  SannUl  Heck- 
erty  for  appellee,  cited :  Norristown  v.  Norristown  Pass.  Ry., 
148  Pa.  87;  Baltimore  v.  Scharf,  54  Md.  499;  Binghamton  v. 
Bingfaamton  &  Port  Dickson  Ry.,  16  N.  Y.  Supp.  225 ;  Western 
Paving  &  Supply  Co.  v.  Citizens  Street  Ry.,  128  Indiana,  525 ; 
Booth  on  Street  Ry.,  sees.  241,  242,  p.  888, ;  State  ex  rel.  v.  Cor- 
rigan^St.  Ry.,  85  Mo.  268;  Galveston  v.  Galveston  City  Ry., 
46  Texas,  485. 

Opinion  by  Me.  Justice  Williams,  October  6, 1896 : 
This  is  an  action  on  a  contract..  The  terms  of  the  contract 
are  to  be  found  in  the  provisions  of  an  ordinance  of  the  borough 
of  Shamokin  granting  leave  to  the  defendant  company  to  oc- 
cupy certain  streets  in  said  borougK  with  its  line  of  street  rail- 
way. This  ordinance  was  duly  accepted  by  the  company,  and 
under  its  authority  the  line  of  street  railway  was  built  upon  the 
several  streets  to  which  it  related,  including  Shamokin  street. 

By  the  acceptance  of  this  ordinance  the  defendant  company 
undertook  to  lay  its  track  upon  the  grade  of  the  streets  it  should 


Digitized  by 


Google 


132       SHAMOKIN  BORO.,  Appellant,  r.  STREET  RY. 

Opinion  of  the  Court.  [178  Pa. 

occupy ;  to  ^^  maintain  and  keep  in  repair  a  roadbed  four  and  a 
half  feet  in  width  from  the  center  of  their  track,  on  eitiher  side 
of  said  center  "  on  all  such  streets ;  to  use  the  same  material  in 
making  such  repairs  that  the  borough  might  use  for  the  same 
purpose,  or  such  other  material  as  the  borough  should  approve ; 
and  that  the  company  would,  on  being  notified  so  to  do  for 
fifteen  days  before  the  work  was  to  begin,  join  with  the  borough 
in  the  improvement  of  any  street  by  repairing  or  macadamizing 
BS  the  borough  might  elect,  and  repair  or  macadamize  the  nine 
feet  of  roadbed  provided  for  by  the  ordinance  at  its  own  cost. 
No  notice  that  the  track  was  not  laid  upon  the  grade  of  the 
streets  was  required  to  be  given  to  the  company.  The  right  to 
build  was  granted  upon  the  express  condition  that  this  should 
be  done.  .  If  the  track  was  not  so  laid  it  was  without  any  right 
in  the  street,  and  was  an  unauthorized  obstruction  to  the  public 
travel  over  it. 

A  notice  was  required  only  when  action  was  to  be  taken  by 
the  borough  for  the  repair  or  macadamizing  of  a  street  over 
which  the  defendant's  line  passed ;  and  the  object  of  the  notice 
was  to  make  it  practicable  for  the  borough  and  the  railway  comr 
pany  to  proceed  with  the  proposed  improvement  at  the  same 
time,  so  that  the  work  might  be  done  in  the  most  convenient, 
economical  and  expeditious  manner.  The  breaches  of  this  con- 
tract for  which  the  plaintiff  claims  in  its  statement  of  its  cause 
of  action  to  recover  in  this  case  are  the  failure  to  repair  and 
to  pave  after  notice.  Evidence  was  offered  tending  to  show 
that  the  street  railway  track  on  Shamokin  street  was  not  laid 
on  the  proper  grade ;  that  the  street  was  out  of  repair ;  that 
the  borough  decided  to  repair  it  and  to  pave  it  with  asphaltum  ; 
that  notices  were  given  to  the  defendant  company  of  the  condi- 
tion of  its  track,  and  of  the  street,  and  of  the  purpose  to  pave 
with  asphaltum ;  that  these  were  disregarded  by  the  company ; 
in  consequence  of  which  the  work  was  all  done  by  the  borough. 
Upon  this  state  of  facts  the  plaintiff  asked  to  recover  from  the 
defendant  company  the  cost  of  the  work  done  by  it  which  it 
was  the  duty  of  the  defendant,  under  the  terms  of  its  contract, 
to  have  done.  The  answer  made  by  the  defendant  does  not 
deny  the  contract,  nor  that  work  wbs  done  as  charged  in  the 
statement,  but  alleges  that  the  borough  adopted  a  mode  of  pave- 
ment for  Shamokin  street  not  contemplated  by  the  contract  and 
for  which  the  defendant  is  not  liable. 
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The  defense  is  substantially  this :  "  You  asked  us  to  do  more 
than  we  were  bound  to  do,  and  for  that  reason  we  will  do  noth- 
ing. It  is  true  we  were  bound  to  put  our  track  on  the  grade  of 
the  street,  to  repair  the  street,  to  pave  it  with  macadam,  but 
wlien  all  the  preliminary  work  was  done  you  put  down  asphal- 
tum  instead  of  macadam.  This  not  only  relieves  us  from  the 
cost  of  the  asphaltum  but  releases  us  from  the  obligation  to  do 
what  our  contract  required  us  to  do." 

The  learned  trial  judge  seems  to  have  adopted  this  view  of 
the  defendant's  liability,  as  the  rulings  complained  of  in  the 
several  assignments  of  error  rest  on  the  fact  that  the  pavement 
was  not  such  as  the  contract  provided  for.  We  agree  with  the 
learned  trial  judge  that  it  was  not  in  the  power  of  the  borough 
to  change  the  contract  and  increase  the  liability  of  the  defend- 
ant without  its  consent.  The  attempt  to  do  this  must  of  coui'se 
fail.  But  the  effort  to  impose  an  additional  liability  cannot 
operate  to  release  the  defendant  from  its  contract.  That  re- 
mains in  full  force.  By  its  express  terms  the  defendant  was 
bound  to  place  its  track  on  the  grade  of  the  street.  It  was 
served  with  a  notice,  to  which  it  was  not  entitled,  requiring 
this  to  be  done,  but  it  left  the  work  for  the  borough  to  do. 
For  this  it  is  clearly  liable.  It  was  served  with  a  notice  to 
repair  and  pave  Shamokin  street. 

To  this  it  was  entitled.  As  to  all  the  work  contemplated  by 
it  except  the  putting  down  of  asphaltum  it  was  bound  under 
its  conjbract.  It  did  nothing.  All  that  was  rightly  done  by 
tlie  borough  after  the  notice  to  repair  and  pave  was  served, 
except  that  which  was  rendered  necessary  by  the  adoption  of 
Hie  asphaltum  in  place  of  macadam,  is  within  the  spirit  and  the 
letter  of  the  contract,  and  for  the  proper  share  of  the  expenses 
incurred  in  so  much  of  the  work  done  the  plaintiff  is  entitled 
to  recover.  The  action  of  the  borough  was  a  determination 
that  the  street  needed  repair  and  a  pavement.  This  was  bind- 
ing on  the  railway  company.  If  a  macadam  pavement  had 
been  adopted,  the  railway  company  would  have  been  bound  to 
join  in  putting  it  down  or  to  pay  the  cost  to  the  borough  with 
a  penalty  of  twenty  per  cent  added.  But  the  borough  substi- 
tuted another  kind  of  pavement  which  the  defendant  had  not 
contracted  to  be  liable  for.  Inr  so  far  it  exceeded  its  authority 
under  the  contract,  and  to  the  extent  of  this  excess  it  cannot 
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relieve  the  borough  treasury  by  calling  on  the  defendant  under 
the  terms  of  the  ordinance.  The  assignments  of  error  relating 
to  this  question  are  sustained,  the  judgment  is  reversed  and  a 
venire  facias  de  novo  is  awarded. 


Sarah  Nye  v.  The  Pennsylvania  Railroad  Company,  Ap- 
pellant. 

Negligence — RaUroads— Master  and  servant— Risk  of  employment. 
As  track  repairing  or  ti*ack  cleaning  after  a  snowstoiiu  in  the  yioinity 
of  moving  trains  is  intrinsically  a  dangerous  occupation,  the  fair  presump- 
tion is  not  only  that  men  who  engage  in  it  take  the  risks  of  their  employ- 
ment, but  that  they  are  competent  to  keep  themselves  out  of  manifest  and 
unnecessary  exposure  to  danger. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  one  of  its  employees,  it  appeared  that  the  deceased  was  killed 
while  engaged  in  cleaning  the  tracks  of  snow  in  order  to  release  a  train 
which  had  become  snow-bound.  At  the  point  where  the  accident  occurred 
there  were  two  tracks  seven  feet  apart,  and  the  deceased  was  directed  to 
work  on  track  No.  1.  The  deceased  was  killed  by  a  delayed  express  train 
on  track  No.  2.  The  uncontradicted  evidence  of  the  superintendent  was 
that  owing  to  the  stormy  character  of  the  day  extra  men  were  employed 
to  keep  the  tracks  clear  of  the  snow ;  that  he  had  at  least  one  hundred 
gangs  scattered  along  the  road,  engaged  in  this  work,  and  that  it  would 
have  been  impracticable  to  give  the  engineer  of  the  delayed  express  train 
information  that  would  have  been  of  any  use  as  to  the  gang  in  which  de- 
ceased was  employed,  because  the  train  which  it  was  sent  to  release  might 
have  moved  one  hundred  feet  or  a  mile  in  ten  minutes.  Held^  (1)  That 
there  was  no  evidence  of  negligence  on  the  part  of  the  railroad  company 
sufficient  to  submit  to  the  jury ;  (2)  that  the  deceased  had  taken  the  risk 
of  his  employment ;  (3)  that  if,  owing  to  the  weather,  the  danger  was 
greater  than  usual  the  railroad  company  was  entitled  to  rely  on  the  pre- 
sumption that  the  deceased  would  not  unnecessarily  incur  the  danger. 

Argued  June  1, 1896.  Appeal,  No.  8,  May  Term,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  County,  March 
Term,  1895,  No.  885,  on  verdict  for  plaintiff.  Before  Stbr- 
RETT,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Trespass  for  death  of  plaintiff's  husband.  Before  Sdcon- 
TON,  P.  J. 
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At  the  trial  it  appeared  that  plaintiff's  husband,  Noah  Nye, 
was  killed  on  February  8, 1895,  while  employed  in  a  gang  of 
workmen  cleaning  snow  off  the  east  bound  track  of  defendant's 
railroad  near  Lucknow  station  several  miles  north  of  Harris- 
borg.  An  unusual  snowstorm  had  occurred  early  that  morning, 
in  consequence  of  which  the  railroad  tracks  were  so  badly  ob- 
structed as  to  be  almost  impassable,  and  a  number  of  gangs  of 
workmen  had  been  sent  out  to  clean  the  tracks.  Between  Luck* 
now  and  Harrisburg  there  were  two  passenger  tracks  known  as 
'*No.  1 "  and  "  No.  2,"  near  together.  No.  1  was  used  for  run- 
ning east,  and  No.  2  for  trains  running  west.  By  11  o'clock 
the  snowstorm  and  drifts  had  become  so  severe  as  to  make  it 
impossible  to  longer  operate  track  No.  1.  At  the  point  where 
tiie  accident  occurred  a  gravel  train  had  been  snow  bound, 
and  the  gang  of  workmen  in  which  the  deceased  was  employed 
was  engaged  in  shoveling  it  out.  While  they  were  at  work 
Nye  went  upon  the  west  bound  track,  and  was  struck  and  killed 
by  the  Pacific  express  which  was  about  twelve  hours  late,  owing 
to  the  snowstorm. 

Defendant's  points  and  answers  thereto  among  others  were 
IS  follows : 

3.  In  Pennsylvania  a  servant  or  employee  assumes  the  risk 
of  all  dangers  in  his  employment,  however  they  may  arise, 
against  which  he  may  protect  himself  by  the  exercise  of  ordi- 
nary observation  and  care ;  and  the  employer  is  not  responsible 
for  those  injuries  to  which  the  employee  subjects  himself,  and  the 
verdict  here  must  be  for  the  defendant.     Answer :  Refused.  [8] 

4.  In  an  action  by  the  widow  and  children  for  the  death  of 
the  husband  and  father  who  was  injured  whilst  in  the  em- 
ploy of  a  railroad  company,  there  can  be  no  recovery  by  the 
plaintiff  unless  the  injury  is  shown  to  have  been  caused  by  the 
negligence  of  the  company  alone;  and  such  negligence  can 
never  be  imputed  to  the  defendant,  where  it  used  and  employed 
only  the  methods  and  machinery  in  general  use  in  its  business. 
The  facts  proved  in  this  case  will  not  warrant  a  verdict  for  the 
plaintiff.     Answer:  Refused.  [4] 

5.  Where  a  servant  is  assigned  to  duty  by  his  employer  at  a 
particular  place,  and  voluntarily  wanders  away  from  his  post 
of  duty  and  is  injured,  there  can  be  no  recovery  for  such  injury. 
As  the  undisputed  facts  here  show  that  the  deceased  left  his 
post  of  duty,  and  was  injured  while  standing  on  track  No.  2, 
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where  he  had  no  right  to  be,  the  verdict  must  be  for  the  de- 
fendant.    AnBwer :  Refused.  [5] 

6.  If  a  person  or  corporation  be  prevented  by  an  act  of  God 
from  the  performance  of  any  duty  imposed  by  common  or  stat- 
ute law,  he  or  it  is  excused  from  the  performance  of  such  duty. 
According  to  the  uncontroverted  evidence  in  ttiis  case  the 
"blizzard  "  which  caused  the  accident  was  an  act  of  God  and 
the  verdict  must  be  for  the  defendant.    A7t;swer :  Refused.  [6] 

7.  The  plaintiff  having  failed  to  prove  any  negligence  of  the 
defendant,  whereby  the  deceased  lost  his  life,  there  can  be  no 
recovery  in  this  action.     An9wer :  Refused.  [7] 

8.  On  the  whole  case  the  verdict  must  be  for  the  defendant. 
An%wer :  Understanding  the  defendant's  eighth  point,  which  is 
that  on  the  whole  case  the  verdict  must  be  for  the  defendant, 
to  be  equivalent  to  a  claim  that  there  is  no  evidence  in  the  case 
which  ought  to  be  submitted  to  the  jury  from  which  they  could 
properly  find  a  verdict  in  favor  of  the  plaintiff,  we  reserve  that 
point  and  that  question,  and  if  a  verdict  be  rendered  for  the 
plaintiff  it  will  be  subject  to  that  reserved  point  with  the  right 
to  enter  judgment  for  the  defendant  non  obstante  veredicto,  if 
we  should  conclude  that  that  point  is  well  taken,  and  an  excep-: 
tion  is  noted  for  the  defendant  to  the  charge  and  the  answers 
to  the  points.  [8] 

Verdict  for  plaintiff  for  $5,000.  The  court  subsequently: 
entered  judgment  for  43,500,  all  above  that  amount  having  been, 
remitted  by  the  plaintiff. 

Errors  assigned  among  others  were  (3-8)  above  instructions, 
quoting  them. 

L,  W,  Hall^  of  Hall  ^  Jordan^  for  appellant. — A  servant  or 
employee  assumes  the  risk  of  all  dangers  in  his  employment, 
however  they  may  arise,  against  which  he  may  protect  himself 
by  the  exercise  of  ordinary  observation  and  care,  and  the  em- 
ployer is  not  responsible  lor  those  injuries  to  which  the  employee 
voluntarily  subjects  himself :  Kaufhold  v.  Arnold,  163  Pa.  269 ; 
R.  R.  V.  Sentmeyer,  92  Pa.  276.  And  where  a  servant  wan- 
ders voluntarily  away  from  his  post  of  duty,  prompted  by  curios- 
ity or  idleness,  and  is  injured,  he  has  no  remedy:  Beach  on 
Cont.  Neg.  p.  361.    Nye  was  guilty  of  contributory  negligence 
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by  another  voluntary  and  illegal  act,  by  going  upon  track  No.  2, 
right  in  front  of  the  moving  train  which  struck  him :  Hold  en 
V.  Pa.  R.  R.,  169  Pa.  1 ;  Pa.  R.  R.  v.  Beale,  78  Pa.  506. 

M.  W.  Jacobs^  with  him  J.  W,  Stcartz  and  I.  B.  Swartz^  for  ap- 
pellee.— ^A  servant  by  entering  his  master's  service  assumes  all 
the  risk  of  that  service  which  the  master  cannot  control,  includ- 
ing those  arising  from  the  negligence  of  his  fellow  servants. 
But  here  the  assumption  of  risk  by  the  servant  ends.  He  as- 
sumes no  risk  of  negligence  of  the  master  or  of  those  who  stand 
for  the  master:  O'Donnell  v.  R.  R.,  59  Pa.  239;  Patterson  v. 
R.  R.  Co.,  76  Pa.  889;  R.  R.  v.  Keenan,  108  Pa.  124;  Lewis 
V.  Seifert,  116  Pa.  628 ;  Pantzar  v.  Tilly  Foster  Mining  Co.,  99 
N.  Y.  868 ;  Shearman  &  Redfield  on  Neg.  4th  ed.  sec.  189. 

Among  the  positive  duties  which  the  law  casts  upon  the 
roaster  with  respect  to  the  servant  is  that  of  furnishing  him 
with  a  reasonably  safe  place  in  which  to  work:  O'Donnell 
V.  R.  R.,  59  Pa.  289 ;  Lee  v.  Woolsey,  109  Pa.  124 ;  Tissue  v. 
R.  R.,  112  Pa.  91 ;  Lewis  v.  Seifert,  116  Pa.  628 ;  Trainor  v. 
R.  R.,  187  Pa.  148;  Cougle  v.  McKee,  151  Pa.  602;  R.  R. 
V.  Baugh,  149  U.  S.  886 ;  McCloskey  v.  Chautauqua  Ice  Co., 
174  Pa.  84. 

The  degree  of  care  required  varies  with  the  circumstances, 
and  the  greater  the  danger  the  greater  is  the  care  required : 
Frankford  &  Bristol  Turnpike  Co.  v.  Phila.  &  Trenton  R.  R., 
54  Pa.  845 ;  U.  P.  Ry.  Co.  v.  Jarvi,  10  U.  S.  App.  489 ;  Ry. 
Co.  V.  Ives,  144  U.  S.  408 ;  Pittsburg  etc.  Ry.  v.  Kane,  44  L.  L 
27  ;  Schum  v.  R.  R.,  107  Pa.  8 ;  R.  R.  v.  Coon,  111  Pa.  480 ; 
R.  R.  V.  Peters,  116  Pa.  206 ;  Gates  v.  R.  R.,  164  Pa.  566 ; 
R.  R.  V.  Jones,  128  Pa.  808 ;  McCloskey  v.  Ice  Co.,  174  Pa. 
W ;  R.  R.  V.  Horst,  110  Pa.  226. 

It  is  alleged  that  the  plaintiff  was  not  entitled  to  recover 
because  Nye  was  guilty  of  contributory  negligence,  and  this 
contention  is  put  upon  the  ground  that  having  been  put  in  a 
place  of  safety  he  voluntarily  left  it  and  went  upon  the  track 
where  he  was  killed.  But  the  facts  thus  assumed  are  neither 
admitted  nor  undisputed,  and  therefore  the  court  could  not  de- 
clare negligence  as  matter  of  law :  Davidson  v.  R.  R.,  171  Pa. 
522 ;  Gray  v.  R.  R.,  172  Pa.  888 ;  Ely  v.  Rwy.,  158  Pa.  236 ; 
Lee  V,  Woolsey,  109  Pa.  124;  R.  R.  v.  Werner,  89  Pa.  59; 
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Browu  V.  French,  104  Pa.  604 ;  Sekerak  v.  Jutte,  158  Pa.  117 ; 
Davidson  v.  Rwy.  Co.,  171  Pa.  522 ;  McNeal  v.  R.  R.,  181  Pa. 
184. 

Opinion  by  Me.  Justice  Mitchell,  October  5, 1896 : 

There  was  considerable  evidence  of  contributory  negligence 
on  the  part  of  the  deceased,  but  it  is  not  necessary  to  examine 
critically  whether  it  was  so  clear  as  to  require  the  court  to  pass 
upon  it  as  matter  of  law  because  on  the  whole  case  we  fail  to 
find  any  evidence  of  negligence  on  the  part  of  defendant. 

The  points  of  negligence  suggested  are  failure  of  the  division 
superintendent  to  notify  die  engineer  of  the  west  bound  train 
of  the  position  of  the  blockaded  train  and  thesworkmen  engaged 
in  freeing  it,  the  failurC'Of  the  engineer  to  whistle,  and  the  speed 
of  the  train.  As  the  last  two  matters,  if  proved,  would  be  the 
action  of  fellow  servants,  the  only  real  ground  of  contention  is 
whether  there  was  any  duty  of  the  division  superintendent  be- 
fore allowing  the  belated  train  to  leave  Harrisburg  to  notify  the 
engineer  of  the  situation  of  affairs  at  Lucknow.  We  do  not  see 
anything  on  which  such  a  duty  can  be  predicated.  As  a  matter 
of  evidence  the  superintendent  testified  that  owing  to  the  stormy 
character  of  the  day  extra  men  were  employed  to  keep  the  tracks 
clear  of  snow,  that  he  had  at  least  a  hundred  gangs  scattered 
along  the  road,  engaged  in  this  work,  and  that  it  would  have 
been  impracticable  to  give  the  engineer  of  the  west  bound  train 
any  notice  that  would  have  been  of  any  use,  because  as  to  this 
particular  gang  it  was  sent  to  move  a  train,  and  it  might  have 
moved  a  hundred  feet  or  a  mile  in  ten  minutes.  This  testimony 
was  not  contradicted  by  any  man  with  experience  in  such  mat- 
ters. 

Passing  from  the  particular  evidence  in  tliis  case  to  the  gen- 
eral principles  applicable  to  the  subject,  it  is  plain  that  track 
repairing  or  track  clearing,  in  the  vicinity  of  moving  trains  is 
intrinsically  a  dangerous  occupation.  The  men  who  went  out 
to  clear  this  blockaded  train  knew  that  the  very  object  of  so 
doing  was  to  keep  the  track  open  so  as  to  allow  trains  to  run. 
The  uncontradicted  testimony  is  that  the  next  track  No.  2,  on 
which  the  accident  occurred,  was  only  kept  open  by  constantly 
running  a  locomotive  backwards  and  forwards  on  it  at  this  point. 
The  decedent's  work  was  not  on  this  track,  but  on  No*  1,  and 
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there  was  a  clear  space  of  seyen  feet  between  ihem.  The  lep- 
resentatives  of  the  railroad  company  had  no  reason  to  .suppose 
that  he  would  voluntarily  put  himself  into  unnecessary  danger 
by  getting  on  track  No.  2  or  so  near  it  aa  to  be  struck  by  one 
of  its  trains.  It  is  a  fair  presumption  not  only  that  men  take 
the  risks  of  their  employment,  but  that  they  are  competent  to 
keep  themselves  out  of  manifest  and  unnecessary  exposure  to 
danger.  It  is  argued  that  the  storm  made  the  situation  one  of 
unprecedented  peril  to  Nye  and  his  fellows,  and  the  court  there- 
fore could  not  say  as  matter  of  law  that  the  railroad  owed  no 
unusual  duty  for  the  protection  of  its  employees.  But  the  sit- 
uation was  no  more  unprecedented  for  one  than  for  the  other, 
and  the  danger  though  greater  in  degree  was  no  different  in 
kind  from  that  under  ordinary  circumstances,  and  the  more 
manifest  the  danger  the  more  the  employer  was  entitled  to  rely 
on  the  presumption  that  the  employee  would  not  unnecessarily 
incur  it.  It  has  not  been  shown  that  the  defendant  omitted  any 
reasonable  precaution  which  it  could  have  taken  against  this 
unfortunate  accident,  and  the  jury  should  not  have  been  allowed 
to  find  negligence  without  some  evidence  of  a  definite  basis  on 
which  to  rest  it. 
Judgment  reversed. 


Annie  E.  Darr  v.  The  Pennsylvania  Railroad  Company, 
'  Appellant. 

Argued  Jan.  1,  1896.  Appeal,  No.  12,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T.,  1895, 
No.  58,  on  verdict  for  plaintiff.  Before  StbrRett,  C.  J.,  Green, 
Williams,  MoCollxjm,  Mitchell,  Dean  and  Fell,  J  J.  Re- 
versed. 

2/.  W.  HaU^  of  Hall  ^  Jordan^  for  appellant. 

tTiw.  A.  Strandhan  and  M.  W.  Jacobs^  for  appellee. 

Opinion  by  Mb.  Justice  Mitchell,  October  6, 1896 : 
This  case  grew  out  of  the  same  circumstances  as  Nye  v.  Penna. 

R.  R.  Co.,  supra,  184,  opinion  filed  herewith,  and  for  the  reasons 

there  assigned  the  judgment  is  reversed. 
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James  Miller,  Executor  of  the  last  will  of  Daniel  Mat- 
ter, deceased,  Appellant,  v.  Joseph  McAlister. 

Judgment — FraudulerU  confession — Evidence, 

On  an  issue  as  to  whether  a  judgment  confessed  by  a  debtor  in  failing 
circumstances  for  more  than  the  sum  due  the  creditor  was  confessed  with 
intent  to  defraud  other  creditoi*s,  or  to  secure  future  advances,  evidence 
that  soon  after  the  confession  of  tlie  judgment  another  judgment  was  con- 
fessed to  a  third  person  for  such  fraudulent  purpose  is  inadmissible  against 
the  judgment  creditor,  he  having  had  no  knowledge  of  such  fact. 

Judgment  for  more  than  is  due — Fraud— Issue  to  determine  the  validity 
of  judgment. 

S.  owed  M.  $700  on  a  promissoiy  note,  which  ran  for  ten  years  with- 
out the  payment  of  interest  on  it.  At  the  end  of  the  ten  years  it  was 
agreed  that  the  amount  due  M.  wtis  $1,025.  M.  then  requested  S.  to  give 
him  a  judgment.  S.  stated  that  he  would  soon  be  called  upon  to  pay 
over  moneys  which  he  held  as  a  guardian,  and  at  his  request  M.  agreed 
that  the  judgment  note  should  be  drawn  for  $3,000,  and  that  S.  could  draw 
upon  him  when  the  money  was  wanted.  About  two  yeare  afterwaixis 
M.  advanced  $800  to  S.  upon  the  security  of  the  judgment.  A  short 
time  afterwards  S.  died.  There  was  no  evidence  that  the  note  had  been 
given  for  $3,000  with  any  fraudulent  intent.  In  1895,  the  amount  actually 
due,  including  interest,  was  about  $2,400.  At  the  instanoe  of  another  judg- 
ment creditor  of  S.  an  issue  was  framed  to  determine  the  validity  of  the 
judgment  and,  if  valid,  the  amount  due  on  it.  Held,  that  a  verdict  and  judg- 
ment for  the  plaintiff  in  the  judgment  should  be  sustained. 

Argued  Jan.  1, 1896.  Appeal,  No.  11,  May  Term,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  Term, 
1895,  No.  876,  on  verdict  for  defendant.  Before  Stek- 
iiETT,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitchell,  Dea^j 
and  Fell,  J  J.    Affirmed. 

Issue  to  detennine  the  validity  of  a  judgment.  Before  Simon- 
TOX,  P.  J. 

At  the  trial  defendant  introduced  testimony  to  show  that  in 
1869  Daniel  Smith  owed  Joseph  McAlister  $700,  for  which  he 
took  a  promissory  note.  No  interest  was  paid  on  this  note,  and 
in  1879  McAlister  requested  Smith  to  give  him  a  judgment 
note.  Smith  agreed  to  do  this,  and  it  was  determined  that  the 
amount  due  McAlister  was  *1,025.  Before  the  judgment  note 
was  given,  Smith  told  McAlister  that  he  needed  more  money 
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as  he  would  soon  be  called  upon  to  pay  over  moneys  which  ho 
owed  as  guardian.  McAlister  accordingly  agreed  to  take  a 
judgment  note  for  43,000  and  advance  money  to  Smith  when 
he  needed  it.  In  1891,  McAlister  advanced  Smith  |800  upon 
security  of  the  judgment. 

Smith  died  in  1892,  and  his  real  estate  was  sold  under  an 
order  of  the  orphans'  court.  McAlister  claimed  from  the  pro- 
ceeds the  sum  of  $1,025  with  interest  from  November  1,  1889, 
and  iSOO  with  interest  from  February  8, 1891.  James  Miller 
executor  of  Daniel  Matter,  deceased,  another  judgment  creditor, 
was  granted  an  issue  to  try  the  question  whether  tha  judgment 
for  83,000  was  given  to  delay,  hinder  and  defraud  creditors, 
and  if  not  what  was  the  sum  due  thereon. 

When  George  Earnest,  a  witness  for  plaintiff,  was  called,  an 
offer  was  made  to  prove  by  him  that  a  judgment  was  entered  in 
his  favor  to  No.  212  April  term,  1879,  for  $1,500,  but  at  the 
time  his  judgment  was  confessed  Daniel  Smith  came  to  his 
place  of  business  and  told  him  that  he  would  get  into  financial 
trouble,  and  that  he  wanted  to  confess  a  judgment  to  him ;  that 
Mr.  Earnest  said  "  I  don't  know  what  it  is ; "  that  Mr.  Smith 
said,  "  I  will  make  it  $1,500,  and  I  want  you  to  go  down  to 
Harrisburg  and  enter  it  at  once ; "  this  for  the  purpose  of  show- 
ing that  this  judgment  was  confessed  within  six  days  or  four 
days  after  the  judgment  to  Joseph  McAlister  was  confessed,  and 
tliis  for  the  purpose  of  showing  that  he  was  in  failing  circum- 
stances, financial  trouble,  and  that  he  was  confessing  these 
judgments  without  consideration,  but  in  fraud  of  creditors. 

The  offer  was  objected  to  because  it  did  not  offer  to  show, 
that  Mr.  McAlister  knew  anything  about  the  transaction  be- 
tween them,  he  was  not  cognizant  of  it. 

The  Court:  I  will  have  to  exclude  this;  exception  to  the 
plaintiff.  [8] 

The  court  charged  as  follows: 

A  judgment  for  $3,000,  as  you  have  heard,  was  entered  in 
biVOT  of  the  defendant  in  this  case,  McAlister,  in  April,  1879^ 
against  Daniel  Smith.  This  proceeding  is  to  try  the  question 
of  the  legality  and  validity  of  that  judgment.  The  plaintiff  in 
this  case  claiming  as  you  also  have  understood  that  that  judg- 
ment was  not  given  honestly  or  for  a  bona  fide  debt,  but  was 
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g^ven  for  more  than  was  due  and  was  given  for  a  dishonest  pur- 
pose ;  and  having  made  an  appKcation  to  the  court  setting  forth 
and  alleging  that  fact,  an  issue  was  granted  in  order  to  deteiv 
mine  the  question,  and  the  issue  as  granted  is  stated  in  this 
way,  in  the  form  of  two  questions :  First,  was  the  judgment 
given  to  delay,  hinder  or  defraud  creditors  of  the  said  Daniel 
Smith,  and  especially  to  delay,  hinder  or  defraud  Daniel  Matter 
or  his  estate?  That  is  the  first  question  that  you  are  to  deter- 
mine. And  the  second  question  is,  if  the  said  judgment  is  a 
valid  judgment,  how  much  is  now  due  thereon  ?  That  is  the 
other  question.  If  the  judgment  was  given  for  the  purpose  of 
delaying,  hindering  and  defrauding  Daniel  Smith's  creditors, 
then  it  would  not  be  a  valid  judgment  at  all ;  and  if  you  should 
determine  that,  then  the  second  question  disappears.  If  you 
find  however  that  it  was  a  valid  judgment,  an  honest  judgment, 
then  you  would  come  to  the  second  question  and  would  have  to 
determine  how  much  is  due  upon  liiat  judgment. 

It  is  argued  by  the  counsel  for  the  plaintiff  here  that  to  take 
a  judgment  for  more  than  is  due  is  a  fraud  in  law,  that  is  the 
form  in  which  he  stated  the  legal  proposition  to  you.  That  is 
not  strictly  correct.  If  a  judgment  is  taken  by  one  person 
against  another,  when  the  person  who  gives  the  judgment  is 
involved,  is  in  debt,  and  especially  if  he  is  insolvent,  then 
standing  alone  it  would  raise  a  presumption  of  fraud.  If  there 
was  nothing  else  in  it  except  the  single  fact  that  a  person  had 
taken  a  judgment  against  another  for  money  that  he  did  not 
owe,,  or  for  any  considerable  amount  more  than  he  did  owe  him, 
and  the  person  who  gave  the  judgment  was  at  the  time  indebted 
to  other  persons  and  was  insolvent,  then  if  those  other  persons 
would  come  and  show  that  fact  and  nothing  more  would  be 
shown,  the  jury  would  be  justified  in  saying  that  it  was  a  fraud 
against  the  other  creditors.  But  it  is  not  a  fraud  in  law  nor  is 
it  a  fraud  in  fact  for  a  person  to  take  a  judgment  for  more  than 
is  due  under  certain  circumstances.  A  person  may  take  a 
judgment  from  a  debtor  for  more  than  is  due  for  the  purpose 
of  securing  future  advances,  for  the  purpose,  in  other  words,  of 
doing  precisely  what  Mr.  McAlister  testifies  this  judgment  was 
taken  for  in  this  instance.  A  person  may  honestly  do  that. 
And  in  the  case  where,  as  I  have  said,  a  judgment  is  taken  for 
more  than  is  due,  and  where  it  is  not  taken  for  future  advances, 
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and  where  there  are  other  creditors,  and  the  person  is  insolvent, 
while  the  presumption  would  be  that  it  was  a  fraud  with  noth- 
ing further  in  the  case,  jet  even  in  that  case  the  reason  why  it 
was  taken  may  be  explained ;  and  if  the  jury  should  find  from 
all  the  evidence  in  the  case  that  it  was  taken  for  an  honest  and 
legal  purpose,  then  it  would  not  be  a  fraud ;  and  the  question 
that  you  have  to  determine  here  is,  on  all  the  facts  of  this  case, 
as  you  find  them  to  be,  whether  or  not  this  judgment  was  taken 
for  an  honest  or  a  dishonest  purpose.  It  is  a  question  to  be 
determined  upon  the  evidence.  You  are  not  to  infer  that  there 
was  dishonesty  from  tiie  mere  fact  of  the  judgment  having  been 
taken,  when  connected  with  the  testimony  that  has  been  given 
in  this  case.  [You  are  not  to  infer  that  there  was  fraud  be- 
cause the  plaintiff  has  called  the  defendant  and  caUed  his  son- 
in-law  or  his  brother-in-law,  whoever  it  was.  The  rule  in  this 
case,  as  in  all  other  cases,  is  that  tiie  plaintiff  must  make  out 
his  case  by  the  preponderance  of  evidence,  and,  as  in  all  other 
cases,  he  must  get  his  evidence  where  best  he  can,  and  imless 
you  havQ  some  reason  to  discredit  the  testimony  of  the  wit- 
nesses, you  can't  discredit  them  simply  from  the  fact  that  the 
plaintiff  called  the  defendant  or  the  defendant's  witnesses. 
You  have  a  right,  and  it  is  your  duty,  to  consider  who  they  are, 
and  the  relations  they  stand  in  to  the  case,  and  all  that.  You 
are  to  determine  then  as  to  their  credibility,  and  as  to  what  the 
facts  really  are.  But  the  plaintiff  is  to  make  out  his  case,  and 
in  a  question  of  this  kind  it  is  to  be  made  out  as  in  other 
cases.]  [1] 

[When  certain  facts  are  proved  they  lead  to  a  certain  conclu- 
sion, unless  other  facts  are  proved  that  explain  them,  and  that 
is  so  in  this  case ;  and  as  we  have  said  in  this  case,  if  you  had 
nothing  before  you  but  the  fact  that  a  judgment  was  taken  for 
#3,000  at  the  time  that  there  was  only  $700  due,  if  you  had 
nothing  else  before  you  than  that,  the  presumption  would  be 
that  it  was  not  taken  for  an  honest  purpose ;  but  as  you  have 
the  case  now  you  have  to  determine  how  it  was  upon  all  the 
facts  as  you  find  them  to  be,  and  if  you  find  that  the  fact  was 
that  it  was  taken  for  more  because  it  was  intended  that  there 
should  be  future  advances,  because  it  was  intended  that  Smith 
should  get  more  money  subsequently  from  McAlister,  then 
they  had  a  right  to  put  it  in  that  shape  and  McAlister  had  a 
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right  to  take  a  judgment  then  for  the  money  that  he  intended 
to  advance  afterwards.  You  are  to  determine  how  the  fact 
was.]  [1] 

[There  is  another  matter  that  is  necessary  for  you  to.  con- 
sider in  this  case  and  to  understand,  and  that  is  that  in  order 
to  determine  that  this  judgment  was  not  honest,  in  order  to 
find  a  verdict,  in  other  words,  in  this  case  in  favor  of  the  plain- 
tiff, you  must  find  from  the  evidence  that  the  defendant  Mc- 
Alister  took  it  for  a  dishonest  purpose,  even  if  Smith  wanted 
to  give  a  judgment  for  more  than  was  due;  if  he  had  a  design 
and  purpose  of  that  kind  that  would  not  make  the  judgment  a 
dishonest  judgment  in  this  case  as  against  McAlister  unless 
McAlister  intended  that.]  [1] 

[Now  there  is  one  thing  that  appears  in  this  case  that  no  use 
was  ever  made  of  this  judgment  to  benefit  either  Smith  or  Mc- 
AHster  so  far  as  I  have  been  able  to  see.  That  is  a  matter  for 
you,  however,  to  consider  and  determine,  and  in  a  case  of  this 
kind,  as  it  has  been  argued  to  you,  you  are  to  determine  from 
the  facts  and  the  circumstances  and  the  proper  inferences  that 
you  can  draw  as  to  what  it  was  taken  for.  There  is  no  one  here 
to  swear  positively  that  it  was  taken  for  a  dishonest  purpose ; 
McAlister  swears  that  it  was  taken  for  an  honest  purpose,  that 
is  his  testimony ;  there  is  no  one  that  swears  that  it  was  taken 
for  a  dishonest  purpose,  but  you  have  a  right  to  look  at  all  the 
circumstances  in  order  to  determine  what  the  purpose  was ;  and 
one  of  those  circumstances  I  may  simply  suggest  is — and  that 
might  throw  a  good  deal  of  light  on  it — ^what  it  was  used  for 
after  it  was  taken,  and  so  far  as  I  recall  there  is  no  testimony 
that  McAlister  at  any  time  tried  to  use  it  for  any  dishonest 
purpose,  that  he  made  any  claim  upon  it  for  any  more  than  is 
actually  due.  I  do  not  know  that  there  is  any  evidence  that 
Smith  ever  tried  to  use  it  for  a  dishonest  purpose.  It  does  not 
seem  to  have  been  actively  used  at  all.  It  was  put  upon  «the 
record  and  kept  there.  If  McAlister  had  gone  on  and  issued  an 
execution  and  sold  Smith's  property  and  collected  the  money, 
that  would  have  tended  very  strongly  to  show  that  it  was  taken 
for  a  dishonest  purpose,  because  it  would  have  been  used  for  a 
dishonest  purpose  if  he  had  claimed  98,000  on  it.  If  he  had 
gone  before  this  auditor  and  claimed  98,000  there,  that  would 
have  be^n  dishonest,  and  that  would  have  gone  very  far  toward 
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showing  that  he  took  it  for  a  dishonest  purpose.  You  have  a 
right  to  use  whatever  was  done  so  far  as  it  bears  upon  the  ques- 
tion of  what  was  intended.  Mr.  Miller  testifies  that  when  he 
was  considering  the  question  of  whether  he  could  collect  his 
claim  or  not,  he  did  not  ask  McAlister  how  much  was  due 
upon  that  judgment.  He  says  he  did  not  expect  a  true  answer, 
and  therefore  he  did  not  ask ;  that  is  what  Mr.  Miller  says.  If 
he  had  asked  Mr.  McAlister,  one  thing  or  other  would  have 
appeared.  If  he  had  asked  McAlister  and  he  had  claimed 
13,000,  that  would  go  very  far  towards  satisfying  a  jury  that 
he  took  that  judgment  for  a  dishonest  purpose,  because  he  was 
trying  to  use  it  for  a  dishonest  purpose ;  on  the  other  hand,  if 
he  had  asked  him  and  he  had  told  him  there  was  only  so  much 
due,  then  Mr.  Miller  would  have  known  what  to  do.  He  did 
not  choose  to  ask  him  either  the  one  thing  or  the  other.]  [1] 

From  all  the  evidence  then,  gentlemen,  in  the  case  on  the 
one  side  and  on  the  other,  and  the  evidence  is  witliin  a  com- 
paratively narrow  compass,  you  have  to  determine  whether  this 
judgment  was  taken  for  an  honest  or  dishonest  purpose,  the  law 
being  that  the  plaintiff  had  a  right  to  take  it  if  he  intended  to 
hold  it  simply  for  the  purpose  of  securing  money  that  he  sub- 
sequently intended  and  had  arranged  to  advance  to  Smith.  He 
ought  not  to  have  taken  it  for  $8,000  if  all  he  intended  to  ad- 
vance was  $1,000  or  $2,000.  I  do  not  know  how  correct  this 
ealculation  is  on  the  part  of  the  plaintiff.  According  to  tins 
osculation  it  seems  that  they  claim  now  $2,400  and  some  odd 
dollars ;  it  will  be  for  the  jury  to  determine  how  that  is.  But 
it  would  not  do  for  you  to  say  that  the  man  was  acting  dis- 
honestly even  if  he  acted  simply  carelessly,  and  if  he  did  not 
act  with  quite  as  much  business  tact  and  care  as  a  person  might 
act  and  as  he  ought  to  have  acted  even.  Your  question  is, 
whether  he  was  acting  dishonestly,  whether  McAlister  by  tak- 
ing this  judgment  was  intending  to  hinder  other  creditors  of 
Smith,  persons  who  at  that  time  were  Smith's  creditors,  whether 
lie  was  intending  to  hinder  or  delay  them  in  collecting  their 
debts  from  Smith,  and  if  you  find  that  he  was,  then  you  will 
find  a  verdict  in  this  case  in  favor  of  the  plaintiff,  because  if  he 
was  trjring  to  conmiit  a  fraud  that  renders  the  whole  thing  in- 
valid, and  then  he  could  not  collect  even  what  was  honestly  due. 

You  understand,  {pentlemen,  on  the  other  hand,  if  you  do  not 
Vol.  CLXXvm — 10 
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find  that  McAlister  was  acting  for  a  dishonest  purpose  for  the 
purpose  of  hindering  and  delaying  Smith's  creditors,  then  you 
must  find  the  other  fact,  which  probably  is  in  a  narrow  compass, 
of  how  much  there  is  actually  due  on  this  judgment,  and  your 
verdict  would  be  for  that  amount ;  that  is  to  say,  you  would 
find  how  much  is  due. 

Gentlemen,  I  will  say  further  about  that  calculation,  you  can 
take  it  with  you  as  a  memorandum.  If  the  judgment  was  given 
for  an  honest  purpose  then  there  is  due  on  it  just  exactly  what 
McAlister  advanced  to  Smith  with  interest  on  it  from  the  time 
he  did  advance  it.  You  remember  about  the  ^700  at  one  time 
and  the  $800  at  another.  The  $700  seems  to  have  gone  into  a 
revival  at  one  time,  and  I  don't  know  that  there  has  been  any 
testimony  that  that  revival  wasn't  correct,  and  if  that  be  correct 
you  can  start  from  that,  $1,025,  from  the  time  it  was  revived, 
and  then  the  $800  from  the  time  it  was  given. 

Verdict  and  judgment  for  defendant  for  $2,425.41.  Plaintiff 
appealed. 

Err  or 9  assigned  were  (1)  portions  of  charge  as  above,  quoting 
them  ;  (2)  that  the  whole  charged  tended  to  mislead  the  jury ; 
(3)  ruling  on  evidence,  quoting  the  bill  of  exception. 

Li/man  D.  Gilbert^  with  him  J,  C.  McAlamey^  for  appellant. 
— A  judgment  confessed  voluntaril)-  by  an  insolvent  or  indebted 
man  for  more  than  is  due  is  prima  facie  fraudulent  within  the 
statute  of  Elizabeth,  c.  5 :  Clark  v.  Douglass,  62  Pa.  408. 

The  rule  is  not  that  a  case  like  this  must  be  made  out  by  "  the 
preponderance  of  evidence : "  Kaine  v.  Weigley,  22  Pa.  183 ; 
Redfield  &  Rice  Man.  Co.  v.  Dysart,  62  Pa.  62. 

Fraud  can  rarely  be  proved  by  direct  and  positive  testimony, 
and  great  liberality  is  always  allowed  in  the  introduction  of  evi- 
dence having  a  tendency  to  show  it :  Montgomery  Web  Co.  v. 
Dienelt,  133  Pa.  594 ;  Heath  v.  Page,  63  Pa.  108  ;  Covanhovan 
V.  Hart,  21  Pa.  495. 

J.  (7.  Durbin^  for  appellee. — Judgments  to  secure  advances 
are  valid,  even  as  against  intervening  liens :  T.  &  H.  Practice, 
1057.  A  fraudulent  judgment,  like  a  fraudulent  deed,  is  good 
against  all  except  the  interest  to  be  defrauded :  Meckley's  App., 
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22  Pa.  541.  It  was  not  a  void  judgment  and  in  no  sense  was  it 
voidable  by  strangers  to  it  only  for  fraud  upon  them :  Clark  y. 
Douglass,  62  Pa.  408. 

Opdhon  by  Mr.  Chibf  Justice  Stbbbbtt,  October  5, 1896 : 

This  issue  was  awarded  by  the  orphans'  court  to  try  and 
determine :  let.  Whether  the  judgment  against  Daniel  Smith 
in  favOT  of  Joseph  McAlister  was  or  was  not  "given  to  delay, 
hinder  or  defraud  the  creditors  of  said  Daniel  Smith  and  espe- 
cially to  delay,  hinder  or  defraud  Daniel  Matter  or  his  es- 
tate ;  **  and,  2d.  "  If  said  judgment  is  valid,  how  much  is  now 
due  thereon  ?  " 

Each  of  these  questions  depended  upon  facts  which  it  was 
the  exclusive  province  of  the  jury  to  determine.  The  burden 
of  proving  the  invalidity  of  the  judgment  was  on  the  plaintiff 
in  the  issue,  and  testimony  was  aecopdingly  introduced  by  Inm 
for  that  purpose.  On  behalf  of  the  defendant,  rebutting  evi- 
dence, tending  to  show  that  the  judgment  was  given  for  an 
honest  and  legitimate  purpose  and  not  "to  delay,  hinder  or 
defraud  "  any  of  the  creditors  of  Smith,  the  defendant  therein, 
was  also  pi-esented.  The  only  testimony  that  was  offered  and 
rejected  by  the  court  is  that  referred  to  in  the  third  specifica- 
tion. We  are  clearly  of  opinion  that  there  was  no  error  in  refus- 
ing to  sustain  the  offer.  It  is  unnecessary  to  refer  in  detail  to 
the  testimony.  It  was  all  properly  before  the  jury  for  their 
coDM^aration  in  determining  the  questions  specified  in  the  issue. 
The  case  was  fairly  and  fuUy  submitted  to  them  by  the  learned 
trial  judge  in  a  clear,  comprehensive  and  fully  adequate  charge 
in  which  there  appears  to  be  no  substantial  error.  The  jury  by 
their  verdict  impliedly  afl&rmed  the  validity  of  the  judgment, 
and  expressly  found  that  the  amount  then  due  thereon  to  the 
defendant  in  the  issue  was  $2,425.41.  These  conclusions  of 
fact  were  not  only  warranted  by  the  testimony,  but  they  are  in 
accord  with  the  manifest  weight  of  the  evidence.  A  careful 
exapaination  of  the  charge,  in  connection  with  the  testimony, 
has  satisfied  us  that  it  is  neither  misleading  nor  erroneous. 
There  is  nothing  in  either  of  the  specifications  of  error  that 
requires  further  consideration.  All  the  facts  and  circumstances 
were  properly  submitted  to  and  passed  upon  by  the  jury  and 
the  judgment  entered  on  their  verdict  should  not  be  disturbed. 

Judgment  a£Brmed. 
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Commonwealth  of  Pennsylvania  to  use  of  The  Farmers' 
Bank  of  Hummelstown,  Appellant,  v.  Frank  S.Strick- 
ler,  John  J.  Lehman  and  E.  J.  Putt,  M.  D. 

PrincipcU  and  surety — Bond  of  batik  teller. 

In  an  action  by  a  bank  against  the  sureties  of  the  teller  it  appeared  bj 
the  plaintiff^s  statement  of  claim  and  by  the  declaration  of  plaintifiTs  coun- 
sel that  the  case  was  tried  on  the  theory  that  the  teller  had  conveited  to 
his  own  use  $1,000  of  the  bank^s  money.  The  evidence  showed  that  on  a 
certain  day  the  teller  made  an  error  in  adding  the  items  in  the  depositor's 
column,  amounting  to  $1,000.  There  was  no  evidence,  however,  that  the 
bank  actually  sustained  a  loss  by  reason  of  the  wrongful  addition.    Held^ 

(1)  that  the  trial  court  was  not  in  error  in  saying  to  the  jury  that  '*  a  mere 
incorrect  entry  would  not  in  itself  impose  an  obligation  on  the  defendant; 
it  would  be  necessary  to  show  that  a  money  loss  accrued  to  tlie  bank ;  ** 

(2)  that  the  burden  of  proof  was  upon  the  bank  to  show  that  an  actual 
loss  had  been  incurred. 

Argued  January  1, 1896.  Appeal,  No.  13,  May  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  January  T., 
1895,  No.  398,  on  verdict  for  defendants.  Before  Ster- 
RETT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Assumpsit  on  a  bond  of  suretyship.    Before  McPHERaoN,  J. 

The  material  portion  of  plaintiff's  statement  of  claim  was  as 
follows : 

It  was  the  duty  of  the  said  Frank  S.  Strickler,  as  tailor  of 
said  bank,  to  receive  all  sums  of  money  paid  to  the  said  bank 
upon  bills  and  notes  for  transient  deposits,  special  deposit,  gen- 
eral account,  discounts  or  any  other  purposes  whatsoever,  and 
to  pay  therefrom  all  such  moneys  as  were  properly  payable  on 
account  of  bills,  transient  deposits,  special  deposits,  general  ac- 
counts or  otherwise,  and  faithfully  account  for  and  pay  over  to 
the  said  bank  at  the  close  of  business  upon  each  day  during  the 
time  that  he  was  such  teller  the  balance  of  money  remaining 
to  the  credit  of  and  belonging  to  the  said  bank  at  the  close  of 
each  day's  business.  That  the  said  Frank  S.  Strickler,  as,  teller 
of  the  said  bank,  did  on  April  1, 1887,  fail  to  properly  and  &ith- 
fully  perform  his  duties  as  such  teller,  and  did  upon  said  dny 
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commit  a  breach  and  violate  the  condition  of  the  aforesaid  ob» 
ligation  in  the  following  manner,  to  wit :  that  is  to  say,  the  said 
Frank  S.  Staickler  did  on  the  said  1st  day  of  April,  A.  D.  1887, 
at  the  commencement  of  business  on  said  da}%  according  to  his 
own  account  as  stated  in  the  books  of  said  bank,  have  in  his 
possession  cash  belonging  to  said  bank        .  •  $14,164  19 

And  did  upon  said  day  take  and  receive  into  his 
possession  as  teller  of  said  bank  for  the  use 
of  Uie  said  bank  the  following  sums  of  money, 
to  wit: 

From  bills, 2,115  24 

From  transient  depositors, 82,924  45 

Prom  special  depositors, 938  00 

Upon  general  account, 2,649  74 

From  discounts, 184  72 

Making  a  total  of         .        .        .  $52,926  84 

in  his  hands  and  received  by  him  upon  the  said  day  to  be  ac- 
counted for  and  to  be  paid  over  to  the  said  banlc  at  the  close 
of  business  upon  said  day. 

That  upon  the  said  day  the  said  Frank  S.  Strickler,  as  teller 
of  the  said  bonk,  paid  on  account  of  the  said  bank  the  follow- 
ing sums,  to  wit : 

On  bills, 9  4,440  98 

To  transient  depositors 17,055  90 

To  special  depositors 2,162  78 

Upon  general  account, 4,748  45 

thus  leaving  in  his  hands  as  such  teller  to  be  accounted  for 
and  paid  over  to  said  bank  at  the  close  of  business  upon  the 
said  1st  day  of  April,  A.  D.  1887,  the  sum  of  $24,518.28. 

That  the  said  Frank  S.  Strickler,  in  violation  of  his  duly  as 
teller  of  the  said  bank,  and  in  violation  of  the  condition  of  the 
aforesaid  obligation,  did  not  at  the  close  of  business  upon  said 
1st  day  of  April,  A.  D.  1887,  account  for  and  pay  over  to  the 
said  bank  the  said  balance  of  $24,518.23  so  remaining  in  his 
hands  as  aforesaid,  but  accounted  for  and  paid  over  to  tibe  bank 
only  the  sum  of  $28,518.28,  leaving  the  balance  of  one  thousand 
($1,000)  dollars  received  by  the  said  Frank  S.  Strickler  upon  said 
day  as  teller  of  said  bank,  which  he  did  not  then  or  at  any  time 
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subsequently  account  for  or  pay  over  to  the  said  bank  or  to^any 
officer  or  representative  thereof. 

And,  therefore,  the  said  plaintiff  avers  and  claims  that' the 
said  Frank  S.  Strickler  has  violated  the  condition  of  the  afore- 
said obligation,  and  has  failed  to  faithfully  and  properly  perform 
his  duties  as  teller  of  the  said  bank ;  and  that,  therefore,  the 
said  bank  is  now  entitled  to  recover  from  the  above-named  de^ 
fendants  the  sum  of  one  thousand  ($1,000)  dollars  with  intei-est 
thereon  from  April  1,  A.  D.  1887,  and  for  the  recovery  thereof 
this  action  is  now  brought. 

The  court  charged  as  follows : 

Gentlemen  of  the  jury,  this  is  so  exclusively  a  question  of 
fact  for  you  that  it  is  not  necessary  for  me  to  say  more  than  a 
very  few  words.  The  suit  is  upon  a  bond  which  was  given  by 
Mr.  Strickler,  the  defendant,  when  he  was  appointed  teller  of 
this  bank,  intended  to  secure  the  faithful  performance  of  his 
duties  in  that  office.  Now  the  allegation  upon  the  part  of  the 
bank  is,  that  he  did  not  discharge  lus  duties  faithfully,  and  the 
testimony  you  have  heard  on  the  part  of  the  plaintiff  is  intended 
to  establish  that  proposition.  Of  course  it  is  possible  to  put 
the  proposition  in  different  forms  of  speech,  but  after  all  it 
comes  down  to  this :  did  the  defendant  Strickler  embezzle  this 
thousand  dollars  ?  [The  mere  fact  that  entries  were  made  in 
books  that  were  not  correct  would  be  a  matter  of  small  coiide- 
quence  indeed  if  the  facts  behind  those  entries  were  not  such 
as  to  cause  the  bank  to  suffer  loss.  Suppose,  for  example,  that 
entry  which  is  confessedly  an  incorrect  entry  had  not  been 
accompanied  by  the  removal  of  $1,000  from  the  drawer  of  the 
bank,  certainly  the  bank  would  have  the  thousand  dollars  there, 
and  the  thousand  dollars  would  have  given  it  everything  it 
needed  to  discharge  its  entire  obligation ;  so  that  I  say  the  ques- 
tion after  aU  is  whether  in  point  of  fact  all  this  money  that  was 
put  into  the  bank  on  that  day  by  the  depositors,  and  thereby 
made  an  obligation  of  the  bejik,  which  it  was  obliged  to  dis- 
charge, whether  that  money  staid  there  in  the  bank's  care  and 
custody,  or  whether  a  thousand  dollars  of  it  was  abstracted  by 
the  defendant.  It  is  essential  to  justice  to  both  parties  to  get 
at  the  real  point  of  the  case ;  it  is  essential  to  know  what  is 
back  of  the  entries  in  the  books.    A  mere  incorrect  entry  would 
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not  of  itself  impose  an  obligatioii  on  the  defendant.  It  would 
be  necessary  to  show  that  a  money  loss  accrued  to  the  bank. 

Now  that  is  a  question  of  fact  for  your  disposition,  and  you 
have  heard  it  argued  carefully  and  fully  upon  both  sides,  and 
the  question  is  submitted  to  you.  You  have  heard  the  testi- 
mony of  the  witnesses  and  you  have  the  books  before  you. 
You  have  heard  testimony  in  regard  to  the  character  of  Mr. . 
Strickler  for  honesty  and  integrity,  and  taking  the  whole  of  the 
testimony  together,  you  must  decide  whether  he  has  converted 
to  his  own  use  a  thousand  dollars  of  the  money  of  the  bank. 
If  he  did  not,  the  bank,  by  the  very  supposition  had  the  money 
in  its  drawer  to  meet  its  obligations,  and  as  it  had  the  money, 
the  mere  incorrect  entry  in  the  books  did  it  no  harm  whatever. 
It  comes,  whatever  way  you  look  at  it,  to  this  point;  has  the 
bank  suffered  a  money  loss  by  the  conduct  of  the  defendant? 

There  is  only  one  way  which  I  can  see  by  which  it  could  have 
suffered  loss,  and  that  is  by  the  defendant  taking  the  money 
and  converting  it  to  his  own  use.  On  that  question  the  bank 
has  the  burden  of  proof.  It  is  its  business  to  satisfy  you  by 
the  fair  weight  and  preponderance  of  the  evidence  that  such  is 
the  case.  If  you  are  not  satisfied,  then  the  bank  has  failed,  and 
your  verdict  should  be  for  defendant.]  [If  you  are  satisfied 
that  he  did  do  so,  then  he  thereby  unquestionably  failed  to  dis- 
charge his  duties  as  teller  with  fidelity,  and  there  might  be  a 
recovery  upon  this  bond  for  this  amount,  with  interest  from 
the  time  it  was  converted  to  his  own  use.  That  is,  as  I  under- 
stand it,  the  whole  case,  and  to  that  point  the  testimony  inevit- 
ably leads* 

Verdict  and  judgment  for  defendants.    Plaintiff  appealed. 

Errors  assigned  were   (1)   above  instruction,  quoting  it; 

(2)  The  charge  of  the  learned  judge,  it  is  respectfully  sub- 
mitted, does  not  contain  a  proper  explanation  of  the  legal  effect 
of  the  entries  made  by  the  defendant  in  the  books  of  the  plaintiff 
below  on  April  1, 1887,  and  of  the  settiement  entered  by  him  in 
said  books  at  the  close  of  business  on  that  day,  and  is  erroneous 
in  not  instructing  the  jury  that  said  entries  and  settiement  estab- 
lished a  prima  facie  case  of  liability  against  the  defendant  below. 

(3)  The  charge  of  the  learned  court  in  its  tenor  and  effect  is 
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misleading,  and  is  calculated  to  confuse  the  jur}^  as  to  the 
rights,  duties  and  liabilities  of  the  parties  to  the  suit,  and  is 
not  a  full  and  adequate  presentation  of  the  case. 

Samuel  J.  M.  McCarrell^  with  him  WeUs  ^  Gilbert^  for  ap* 
pellant. — We  confidently  submit  the  bank  established  its  right 
to  recover  $1,000  from  Mr.  Strickler.  It  certainly  made  out  a 
prima  facie  case  of  liability  for  %1,000,  which  Strickler  was 
bound  to  answer  or  submit  to  a  verdict  against  him.  Whether 
he  erroneously  gave  credit  to  depositors  for  f  1,000  more  than 
tiiey  actually  deposited,  or  converted  $1,000  of  the  money  de- 
posited by  them  to  his  own  use,  is  quite  immaterial,  so  far  as 
the  bank's  loss  and  his  liability  therefor  are  concerned. 

We  i-espectfully  contend  that  the  whole  tenor  and  effect  of 
the  charge  of  the  learned  court  was  to  leave  the  jury  unin- 
formed as  to  the  legal  bearing  and  effect  of  the  evidence,  and 
to  lead  tiiem  to  presume  that  the  bank  was  bound  to  prove 
something  in  addition  to  what  it  had  shown  before  it  could  be 
permitted  to  recover :  Bisbing  v.  Third  Nat.  Bank,  93  Pa.  82 ; 
Fietz  V.  Phila.  Traction  Co.,  169  Pa.  524. 

Meade  2>.  Dettoeiler^  with  him  B.  F.  Ettei\  for  appellee. 

Opinion  by  Mb.  Justice  McCollum,  October  5, 1896 : 
It  is  not  denied  that  this  case  was  tried  in  tiie  court  below  on 
the  theory  that  tiie  defendant  on  the  1st  of  April,  1887,  con- 
verted to  his  own  use  $1,000  of  the  bank's  money.  The 
statement  of  claim  was  prepared  in  accordance  with  this  theory, 
and  the  declaration  of  the  plaintiffs  counsel  when  interrogated 
by  the  court  in  regard  to  the  nature  of  their  client's  contention 
harmonized  with  it.  A  claim  of  this  nature,  although  made  in 
a  civil  suit,  necessarily  involved  a  reflection  upon  the  defend- 
ant's character.  It  was  tantamount  to,  if  not  in  plain  terms,  a 
charge  of  embezzlement.  That  both  parties  to  the  suit  so  re- 
garded it  is  further  shown  by  the  fact  that  the  defendant  was 
allowed  without  objection  to  introduce  evidence  of  his  character 
for  honesty.  If  the  issue  had  related  to  an  alleged  loss  caused 
by  an  error  of  the  defendant  in  adding  tiie  items  in  the  depos- 
itors' columns  there  would  have  been  no  occasion  or  room  for 
evidence  of  this  nature. 
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We  have  specificaUy  referred  to  the  matters  above  mentioned 
because  they  are  proper  for  consideration  in  detennining  whether 
there  is  substantial  cause  for  the  complaint  made  by  the  plain- 
tiff in  respect  to  the  charge.  In  view  of  the  issue  presented  by 
them  we  cannot  regard  the  instruction  concerning  the  burden 
of  proof  as  prejudicial  to  the  interests  of  the  bank,  or  in  any 
sense  misleading.  There  was  no  warrant  in  the  evidence  for  a 
conclusion  that  the  bank  sustained  a  loss  by  reason  of  an  error 
in  adding  the  items  in  the  depositors'  column.  It  was  not 
claimed  that  there  was  any  error  in  any  item  of  the  column,  or 
that  the  bank  in  consequence  of  the  error  in  adding  the  items 
paid  to  any  depositor  more  than  he  was  entitled  to  receive.  It 
required  something  more  than  the  error  complained  of  to  sus- 
tain the  claim  that  the  defendant  had  appropriated  the  bank's 
money.  The  learned  judge  therefore  made  no  mistake  in  say- 
ing "  a  mere  incorrect  entry  would  not  of  itself  impose  an  obli- 
gation on  the  defendant ;  it  would  be  necessary  to  show  that  a 
money  loss  accrued  to  the  bank."  If  the  bank  received  and 
had  the  benefit  of  all  the  deposits  made  on  the  1st  of  April, 
1887,  it  was  not  injured  by  the  error  in  footing  them.  The 
only  ground  on  which  a  recovery  was  possible  with  due  regard 
to  the  claim  of  the  plaintiff  and  the  evidence  in  the  case,  wa3 
that  the  defendant  withheld  or  abstracted  from  the  bank  for  his 
own  purposes  f  1,000  belonging  to  it.  Whether  he  did  so  was 
a  question  for  the  jury  upon  all  the  evidence  in  the  case.  It 
was  submitted  to  them  in  an  adequate  and  impartial  charge,  and 
their  decision  of  it  was  in  accord  with  a  fair  preponderance  of 
the  testimony. 

Judgment  afi&rmed. 
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1*78  1^4  Henry  Fink  v.  Farmers'  Bank  of  Harrisburg  and  Peter 
K.  Boyd,  Thomas  L.  Wallace,  George  F.  Rohrer,  Chas. 
H.  Bergner,  John  Motter,  Martin  Good,  S.  B.  Huff, 
David  Dietz  and  F.  C.  Fink,  Directors,  and  Edward 
Bailey,  Agent  of  Said  Bank,  Appellants. 

Equity-— Mutual  mistake  of  legal  rights. 

Equity  will  not  afford  relief  in  cases  of  mutual  mistake  of  legal  rights 
where  it  is  impossible  to  restore  both  parties  to  the  status  quo. 

Principal  and  surety — Bond  of  cashier— Mutual  mistake  —Equity, 
The  surety  on  the  bond  of  a  bank  cashier  who  with  knowledge  of  the 
facts  but  in  mistake  of  the  legal  effect  of  them,  has  given  his  notes  in  settle- 
ment of  a  defalcation  of  the  cashier,  cannot  maintain  a  bill  in  equity  to 
compel  the  redeliveiy  to  him  of  the  notes  unless  he  can  prove  that  the  par- 
ties have  remained  in  the  status  quo. 

Principal  and  surety— Bond  of  bank  cashier— Continuing  employment. 
The  contract  of  suretyship  though  only  enforced  according  to  its  stHct 
terms  is  neveitlieless  nothing  more  than  a  contract.  No  particular  form 
of  words  is  necessaiy  to  be  observed,  and  in  construing  it  courts  should 
be  governed  by  the  rule  applicable  to  all  other  contracts  that  the  actual 
'  intention  of  the  parties  must  prevail.  As  to  official  bonds  the  presump- 
tion that  they  apply  only  to  the  existing  term  of  the  officer  may  be  ad- 
mitted, but  the  presumption  is  very  far  from  conclusive,  and  if  it  is  clear 
that  the  parties  meant  to  create  a  continuing  liability,  the  bond  must  be  ^ 
held  to  have  done  so. 

Promissory  notes— Cwisideration— Settlement  of  disputed  claim. 

Fromissoiy  notes  given  by  the  surety  on  the  bond  of  a  bank  cashier  in 
settlement  of  a  defalcation  are  suppoited  by  sufficient  consideration  whei'e 
it  appears  that  the  bank  forbore  to  sue  on  the  bond ;  or  that  the  notes  were 
given  as  the  result  of  negotiation  and  compix)mise;  or  that  they  were  cred- 
ited on  the  cashier^s  account ;  or  that  in  reliance  on  the  settlement  there 
was  a  change  in  the  position  of  the  parties  so  as  to  make  a  restoration  of 
statu  quo  impossible ;  or  that  the  bond  was  surrendered  to  the  surety ;  or 
that  the  credit  of  the  bank  was  maintained  by  the  settlement ;  or  that  owing 
to  the  settlement  permission  was  given  by  the  superintendent  of  banking 
to  continue  business. 

Argued  June  1,  1896.  Appeal,  No.  14,  May  T.,  1896,  by 
defendants,  from  decree  of  C.  P.  Dauphin  Co.,  Equity  Docket, 
No.  172,  on  bill  in  equity.  Before  Stbebbtt,  C.  J.,  Gbebn, 
Williams,  McCollum,  Mitchbll,  Dean  and  Fell,  J  J.  Re- 
versed. 
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Bill  in  equity  for  an  injunction  and  to  compel  the  delivery 
of  certain  promissory  notes. 

The  case  was  referred  to  M.  W.  Jacobs  as  master,  who  re- 
ported the  following  facts : 

1.  The  Farmers'  Bank  of  Harrisburg  was  incorporated  by  a 
special  act  of  assembly,  approved  March  27, 1878,  for  the  pur- 
pose of  carrying  on  the  business  of  banking  in  the  city  of  Har- 
risburg. 

2.  Immediately  after  its  incorporation  the  said  bank  com- 
menced business  under  its  charter  and  so  continued  until  Feb- 
ruary 20,  1898,  when  it  was  closed  by  its  directors  at  tlie 
direction  of  the  superintendent  of  banking,  since  which  time  its 
affairs  have  been  in  liquidation. 

3.  The  charter  contains  the  following  provisions:  "Sec.  5.  That 
the  affairs  of  said  bank  shall  be  conducted  by  a  board  of  direc- 
tors to  be  chosen  as  hereinafter  directed  and  provided ;  that  the 
said  board  of  directors  or  a  majority  of  them  shall  elect  a  pres- 
ident and  a  cashier  from  their  own  number  and  such  other  oflB- 
cers  as  they  may  deem  necessary,  and  fix  the  compensation  of 
the  same ;  and  all  officers  shall  give  bonds  with  good  securities, 
in  such  sums  as  may  be  required  by  said  board,  for  the  perform- 
ance of  their  several  duties.  Sec.  6.  That  the  said  bank  shall 
keep  its  office  in  some  suitable  place  in  the  city  of  Harrisburg ; 
and  on  the  first  Monday  of  May  one  thousand  eight  hundred 
and  sevenly-three  and  on  the  first  Monday  of  May  annually 
thereafter,  after  two  weeks'  previous  notice,  the  stockholders 
shall  convene  at  the  office  of  the  bank  and  by  ballot  elect  not 
exceeding  twelve  stockholders  as  directors  (the  number  to  be 
fixed  by  the  by-laws),  who  shall  continue  in  office  one  year  or 
until  their  successors  are  elected ;  and  the  directors  so  elected 
shall  annually  elect  one  of  their  number  president  and  one  as 
cashier." 

4.  Frederick  C.  Fink  was  elected  cashier  of  the  bank  in  May, 
1873,  and  immediately  entered  upon  the  discharge  of  the  duties 
of  his  office,  and,  in  pursuance  of  the  above  provision  of  sec- 
tion 6  of  the  act  of  incorporation,  executed  and  delivered  to  the 
bank  a  bond,  dated  July  21, 1878,  in  the  sum  of  120,000,  with 
his  brother,  Henry  FiiQr,  the  plaintiff,  as  surety,  the  condition 
of  the  bond  being  as  follows : 
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"  The  condition  of  the  above  obligation  is  such,  that  whereas 
the  above  bounden  Frederick  C.  Fink  has  been  appointed  cashier 
in  the  said  Farmers'  Bank,  of  Hamsburg,  Pa. :  Now  therefore 
the  condition  of  the  above  obligation  is  such  that  if  the  bounden 
Frederick  C.  Fink  shall  well,  truly  and  faithfully  perform  all 
the  duties  assigned  to  and  trust  reposed  in  him  as  cashier  of  the 
said  Farmers'  Bank,  of  Harrisburg,  Pa.,  so  long  as  he  shall  con- 
tinue in  that  capacity,  then  tiie  above  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force,  virtue  and  effect." 

This  bond  was  the  only  one  ever  given  by  said  F.  C.  Fink  to 
the  bank  to  insure  tiie  faithful  performance  of  his  trust. 

5.  F.  C.  Fink  was  re-elected  in  May,  1874,  and  continued  by 
annual  elections  held  in  May  of  each  year  thereafter  in  the  office 
of  cashier  of  said  bank  down  to  the  time  it  was  closed,  when  it 
was  discovered  that  he  had  misappropriated  the  funds  of  the 
bank  to  a  large  amount,  which  was  subsequentiy  ascertained  to 
be  about  $27,000. 

6.  This  amount  of  money  had  been  abstracted  from  the  funds 
of  the  bank  from  time  to  time  by  tiie  cashier  without  the  assent 
of  tiie  directors  or  other  officers,  or  any  of  them,  and  its  absence 
had  been  concealed  by  substituting  for  it  his  own  due  bills, 
memoranda  and  demand  notes,  which  were  placed  by  him  among 
the  cash  items  in  the  drawer  and  accounted  for  as  such  cash 
items  in  the  weekly  statements  made  by  him  to  the  directors. 
When  the  first  of  these  defalcations,  or  ^^  shortages,"  as  they 
are  frequently  called  in  the  testimony,  occurred,  does  not  ap- 
pear, but  probably  not  before  1880  and  certainly  not  earlier 
than  1875  or  1876 ;  nor  does  the  amount  of  the  first  defalcation 
appear,  but  the  master  finds  that  it  did  not  exceed  $6,000. 

7.  The  directors  met  weekly,  received  the  reports  of  the 
cashier,  passed  upon  discounts,  examined  the  expense  account, 
passed  to  the  surplus  such  funds  as  they  deemed  proper,  and 
at  stated  periods  declared  dividends,  but  beyond  that,  at  least 
since  1887,  they  appear  to  have  exercised  littie  or  no  oversight 
of  the  management  of  the  bank.  The  cashier  was  a  trusted 
official,  enjoying  the  entire  confidence  of  the  directors,  and  into 
his  hands  was  committed,  beyond  the  matters  already  mentioned, 
almost  the  entire  management  of  the  bank,  his  reports,  whether 
intended  for  their  guidance  and  information  or  for  publication 
imder  the  banking  laws,  being  accepted  by  them  without  ques- 
tion as  correct. 
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8.  In  April,  1874,  nine  months  after  the  bond  referred  to  in 
paragraph  4  was  given,  the  board  of  directors  adopted  by-laws, 
among  which  was  the  following : 

*'  There  shall  be  a  committee  to  be  known  as  the  executive 
committee,  to  be  composed  of  the  president  and  two  directors 
appointed  by  the  board  annually,  whose  duty  it  shall  be  to  ex- 
amine into  the  affairs  of  the  bank  every  three  months  and  at 
such  other  times  as  they  may  deem  expedient,  and  report  to  the 
board  at  the  first  meeting  after  such  examination.'* 

9.  An  executive  committee  was  accordingly  appointed,  which 
continued  from  time  to  time  to  make  quarterly  reports  that 
^they  had  carefully  examined  into  the  affairs  of  the  bank  and 
had  found  everything  in  accordance  with  the  cashier's  state- 
ment," or  **  that  they  had  carefully  examined  the  assets  of  the 
bank  and  found  them  as  stated  in  the  cashier's  statement." 
These  examinations  were  made  with  apparent  regularity  down 
to  the  beginning  of  the  year  1877,  when  they  ceased  and  were 
never  again  resumed,  and  the  master  finds  that  the  defalcations 
of  the  cashier  began  after  these  examinations  ceased  to  be  made. 

10.  Apart  from  the  by-laws  above  referred  to,  the  master  finds 
from  ihe  evidence  before  him  that  it  is  the  custom  of  well  con- 
ducted banks  to  verify  periodically  the  statements  of  their 
cashiers  by  actual  phjrsical  examination  of  the  assets  of  the 
bank;  that  had  such  examinations  been  made  by  the  directors 
of  the  Farmers'  Bank,  the  abstraction  of  cash  from  the  funds  of 
the  bonk  by  ihe  cashier  and  the  substitution  therefor  of  his  due 
bills,  memoranda  and  demand  notes,  if  done  at  all,  would  have 
been  discovered ;  that  said  directors  were  negligent  in  failing  to 
perform  liiis  duty,  and  that  by  their  failure  so  to  do  the  defal- 
cations of  the  cashier  in  the  manner  in  which  they  were  made 
and  the  extent  to  which  they  grew  were  rendered  possible. 
The  master  finds,  however,  in  this  connection,  that  the  allega- 
tions contained  in  paragpntphs  10  and  11  of  the  original  bill  are 
not  supported  by  the  evidence,  and  there  is  no  evidence  tending 
to  show  that  any  one  connected  with  the  administration  of  the 
affairs  of  the  bank  was  directly  or  indirectly  connected  with, 
connived  at,  or  prior  to  February  of  1893  knew  of  the  defalca- 
tions of  the  cashier,  either  in  whole  or  in  part. 

11.  On  February  17,  1893,  the  superintendent  of  banking, 
suspecting  that  the  condition  of  the  Farmers'  Bank  was  not 
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what  the  published  reports  of  its  cashier  and  directors  showed 
it  to  be  and  for  other  reasons  which  do  not  clearly  appear  by  the 
testimony,  caused  an  examination  into  its  affairs  to  be  instituted, 
with  the  result  that  he  on  that  day  discovered  the  cashier  to  be 
a  defaulter  to  an  amount  exceeding  #25,000.  Later  in  the  after- 
noon of  the  same  day  he  called  together  some  of  the  directors 
at  the  banking  house  and  informed  them  of  his  discovery.  The 
cashier  being  called  before  them  admitted  the  defalcation  and 
the  approximate  accuracy  of  the  amount  alleged,  produced  the 
bond  referred  to  above  in  paragraph  4,  and  stated  that  the  plain- 
tiff, who  was  surety  on  the  bond,  would  stand  good  for  f  20,000, 
the  amount  of  his  bond.  He  was  thereupon  directed  to  com- 
municate with  the  plaintiff  and  report  tiie  result  of  his  inter- 
view at  a  meeting  of  the  directors  to  be  held  later  in  the  evening. 
He  accordingly  called  upon  the  plaintiff,  laid  before  him  his 
trouble  and  reminded  him  that  he,  the  plaintiff,  was  on  his 
bond,  and  at  the  subsequent  meeting  of  the  directors  reported 
that  he  had  seen  the  plaintiff  and  suggested  that  some  of  the 
directors  should  call  upon  him.  In  pursuance  of  this  suggestion 
one  of  the  directors,  who  was  also  their  legal  adviser,  called 
upon  the  plaintiff  at  his  place  of  business  early  the  next  morning. 
The  interview  was  a  brief  one  and  went  little  beyond  fixing  a 
time  for  the  plaintiff  to  meet  the  directors  at  the  banking  house. 
It  is  to  be  noted,  however,  that  in  this  interview  the  plaintiff 
spoke  of  being  on  his  brother's  bond  and  declared  his  intention 
of  pa3ring  the  amount  of  it.  A  few  hours  later  the  plaintiff 
called  at  the  banking  house  and  there  met  three  of  the  direct- 
ors, among  whom  was  their  legal  adviser.  Without  much  pre- 
liminary conversation,  after  an  offer  of  certain  railroad  bonds 
had  been  made  and  rejected,  the  plaintiff  offered  the  four  notes 
mentioned  in  the  bill  of  complaint,  one  of  which  was  for  1^5,000 
and  each  of  the  others  for  a  like  sum  with  interest,  in  payment 
of  the  amount  of  the  bond,  and  his  offer  was  accepted.  The 
notes  were  accordingly  drawn  up,  signed  by  the  plaintiff  and 
hauded  over  to  one  of  the  directors,  and  the  bond,  which  in  the 
meantime  had  been  lying  on  the  table  before  the  parties  un- 
opened and  unread,  was  surrendered  to  the  plaintiff. 

12.  The  plaintiff  was  unattended  by  counsel  and  had  previ- 
ously consulted  none,  and  his  attention  was  not  called  to  the 
terms  of  the  bond,  but  he  made  no  inquiry  of  the  directors  present 
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or  either  of  them  with  respect  to  his  liability  on  the  bond,  ot 
with  respect  to  the  affaire  of  the  bank  or  the  defalcation  of  the 
cashier,  and  no  statement  was  made  to  him  by  them  or  either 
of  them  with  respect  to  these  raattera ;  nor  was  there,  so  far  as 
appeare  by  the  evidence,  any  intentional  concealment  by  them 
or  either  of  them  from  him  of  any  fact  relating  to  these  mattere, 
nor  any  willful  misrepresentation,  either  at  this  time  or  before, 
of  any  matter  affecting  his  liability. 

13.  The  master  finds  that  the  four  notes  referred  to  in  the  bill 
of  complaint  were  given,  partly  at  least,  in  satisfaction  of  the 
bond,  and  that  they  were  given  in  the  belief  shared  at  that  time 
by  all  parties,  that  the  same  was  a  continuing  bond  and  that 
the  plaintiff  was  liable  thereon  for  the  defalcations  of  the  cash- 
ier ;  but  he  further  finds  that  in  giving  said  notes  the  plaintiff 
was  moved,  nut  merely  by  his  belief  that  he  was  liable  on  the 
bond,  but  also  by  a  desire  to  relieve  the  cashier,  who  was  his 
brother,  to  continue  him  in  his  employment  and  to  save  the 
family  name  from  disgrace. 

14.  A  few  dajrs  after  the  notes  were  given  by  the  plaintiff 
the  amount  represented  by  them  was  credited  in  the  books  of 
bank  in  the  hands  of  the  agent  for  liquidation  upon  the  in- 
debtedness of  F.  C.  Fink  to  the  bank,  and  a  judgment  bond 
in  the  sum  of  810,000  was  given  by  said  F.  C.  Fink  to  cover  the 
remainder  of  his  indebtedness,  and  judgment  thereon  was  entered 
in  the  court  of  common  pleas  of  Dauphin  county.  But  there  is 
no  evidence  that  said  credit  was  given  in  purauance  of  any 
agreement  or  underetanding  with  the  plaintiff  or  that  he  knew 
it  had  been  given. 

15.  Two  or  three  days  after  the  notes  were  given  or  possibly 
the  next  day,  F.  C.  Fink  transferred  to  the  plaintiff  a  poUcy  of 
insurance  on  his  life,  a  few  shares  of  stock  in  the  Farmere' 
Bank  and  a  small  amount  of  other  property.  F.  C  Fink  was 
at  that  time  indebted  to  the  plaintiff  in  the  sum  of  $1,000,  and 
the  latter  was  also  indoreer  for  him  on  notes  in  the  Fannere' 
Bank  aggregating  about  $8,500,  which  were  subsequently  paid 
by  the  plaintiff.  There  is  no  evidence  showing  any  direction 
hj  F.  C.  Fink  that  these  securities  should  be  applied  to  any 
particular  account  or  that  they  were  applied  to  any  particular 
account  by  the  plaintiff. 

16.  At  the  time  the  notes  were  given  and  for  several  days 
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thereafter  it  appears  to  have  been  the  intention  of  the  directors 
to  make  good  the  impairment  of  the  capital  stock  and  continue 
the  business  of  the  bank,  to  which  course  the  superintendent  of 
the  banking  department  appears  at  first  to  have  assented,  but 
for  some  reason  which  has  not  been  fully  explained,  the  latter 
subsequently  changed  his  mind  and  insisted  upon  the  business 
of  the  bank  being  wound  up,  and  the  directors  yielding  to  his 
demand  closed  the  bank  and  placed  its  affairs  in  the  hands  of 
the  defendant,  Edward  Bailey,  as  agent  for  liquidation. 

17.  At  the  time  the  bill  was  filed  three  of  the  notes  above 
mentioned  were  unnegotiated  and  in  the  hands  or  under  the 
control  of  the  defendants.  The  note  for  $5,000  falling  due  first 
was  paid  at  maturity  by  the  plaintiff. 

It  may  not  be  out  of  place  for  the  master  to  state  briefly  his 
reasons  for  the  13th  finding  of  facts,  as  it  contains  matters  of 
considerable  materiality  in  the  case. 

It  is  true  that  the  answer  of  the  defendants  is  responsive  to 
the  bill  and  denies  that  the  notes  were  given  in  satisfaction  of 
the  bond,  or  that  they  were  given  in  mistake  as  to  the  liability 
of  the  plaintiff  thereon ;  and  it  is  also  true  that  the  plaintiff 
himself  is  the  only  witness  who  testifies  directly  in  support  of 
the  allegations  of  his  bill  on  this  point  But  in  the  opinion  of 
the  master  there  are  corroborating  circumstances  equivalent  to 
the  testimony  of  a  second  witness.  The  bond  was  constantly 
brought  forward.  It  was  laid  by  the  cashier  before  the  super- 
intendent of  banking  and  the  directors  with  a  statement  Uiat 
the  plaintiff  would  pay  the  amount  of  it.  In  the  evening  of  the 
same  day  the  cashier  reminded  the  plaintiff  that  the  latter  was 
surety  upon  it.  Early  the  next  morning  when  the  director,  who 
was  also  the  legal  adviser  of  the  directors,  visited  the  plaintiff 
at  his  place  of  business,  the  fact  that  the  latter  was  on  the  bond 
was  mentioned  by  both,  and  the  plaintiff  declared  his  intention 
"  to  pay  it."  A  few  hours  later,  when  the  plaintiff  met  the 
directors  at  the  banking  house,  the  bond  was  produced  and  laid 
upon  the  table  before  the  parties  while  the  negotiations  pro- 
ceeded, and  upon  the  execution  and  delivery  by  him  of  notes 
for  the  exact  amount  of  the  bond  with  interest  to  the  maturity 
of  the  notes^xcept  upon  the  first  note  maturing  in  about  thirty 
days — the  bond  was  given  over  to  and  taken  away  by  ImQ. 
The  plaintiff  testifies  that  he  at  the  time  considered  himself  lia- 
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Ue  upon  the  bond,  and  the  gentleman  who  was  both  director 
and  counsel  for  the  directors,  and  was  present  at  the  meeting  of 
the  parties  in  the  banking  house,  was  at  that  time  of  the  same 
opinion.  Upon  all  the  evidence  it  is  impossible  to  escape  the 
conclusion  that  there  existed  in  the  minds  of  all  the  parties  a 
belief  that  the  plaintiff  was  liable  upon  the  bond,  and  that  the 
notes  were  given,  in  part  at  least,  in  satisfaction  of  his  supposed 
liability. 

The  second  branch  of  the  thirteenth  finding  of  facts  rests 
partly  upon  the  admissions  of  the  plaintiff  himself  and  partly 
upon  the  evidence  to  the  same  effect  introduced  by  the  defend- 
ants. While  insisting  that  at  the  time  the  notes  were  given  he 
supposed  himself  to  be  liable  upon  the  bond,  he  stated  in  his 
testimony  that  he  was  moved  by  other  motives  also.  They  were, 
first,  his  supposed  liability  upon  the  bond ;  second,  his  desire  to 
relieve  his  brother,  and,  third  (which  was  probably  incidental 
to  the  second)  his  expectation  that  the  bank  would  continue  to  do 
business.  Upon  the  third  he  himself  appears  to  lay  the  most  stress, 
although  he  does  not  allege  that  any  promise  or  inducement  was 
held  out  to  him  by  the  directors  that  the  business  of  the  bank 
would  be  continued  or  that  he  asked  for  any  such  assurance, 
but  he  alleges  that  he  was  misled  by  the  published  reports  of 
the  bank,  which  showed  its  affairs  to  be  in  good  condition, 
whereas  in  fact  they  were  not  so.  Upon  the  other  side  several 
of  the  directors  testified  that  before  and  at  the  time  the  notes 
were  g^ven  the  plaintiff  declared  that  even  if  he  was  not  legally 
bound  he  was  morally  bound,  and  intended  to  pay  the  bond. 
This  the  plaintiff  denied.  It  was  further  testified  tlmt  the  plain- 
tiff, at  the  time  he  gave  the  notes,  declared  that  he  gave  them 
to  relieve  his  brother,  and  that  he  was  desirous  of  having  pre- 
served "  the  good  name  of  Fink ; "  and  still  further  that  just 
before  the  notes  were  given  he  requested  the  directors  not  to 
prosecute  his  brother  and  asked  for  a  promise  to  that  effect  in 
writing,  and  that  such  promise  was  refused  upon  the  ground 
that  it  would  be  unlawful  and  would  afford  no  protection, 
whereupon  his  request  was  withdrawn.  The  attention  of  the 
plaintiff  was  not  called  to  those  matters,  although  he  subse- 
quently appeared  upon  the  witness  stand.  Without  attempting 
any  specific  finding  as  to  the  precise  language  used  by  the  plain- 
tiff, it  sufficiently  appears  that  he  was  largely  influenced  to  give 
Vol.  ciiXxvin— 11 
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the  notes  by  his  desire  to  aid  his  brother,  and  that  he  substan- 
tially so  stated  to  the  directors  at  the  time. 

Paragraphs  10  and  11  of  the  original  bill  are  as  follows : 

[10.  That  plaintiff  believes  a  settlement  or  payment  of  a 
large  part  of  said  defalcation  was  made  some  years  ago  with 
Daniel  Eppley,  then  president  of  the  bank,  or  some  other  officer, 
that  he  is  not  informed  of  the  date  or  nature  of  such  payment 
or  settlement,  and  had  no  knowledge  thereof  until  after  he  had 
given  the  notes. 

11.  That  plaintiff  believes  a  large  part  of  said  defalcation 
was  the  result  of  certain  joint  speculations  of  F.  C.  Fink  and 
others  connected  with  the  administration  of  the  affairs  of  the 
bank,  the  particulars  of  which  he  is  not  informed  of.] 

*♦*♦♦♦♦♦ 

Upon  the  facts  found  and  for  the  reasons  given  in  the  fore- 
going discussion  the  master  concludes  as  matter  of  law  as  fol- 
lows: 

1.  The  plaintiff  was  not  discharged  from  liability  as  surety 
upon  the  bond  mentioned  in  paragraph  4  of  plaintiff's  original 
bill  by  reason  of  any  negligence  on  the  part  of  the  officers  or 
directors  of  the  defendant  bank. 

2.  Said  bond  was  an  annual  bond  upon  which  the  plaintiff  was 
responsible  for  the  good  conduct  and  fidelity  of  F.  C.  Fink  as 
cashier  of  said  bank,  only  during  the  term  to  which  said  F.  C. 
Fink  had  been  elected  at  the  time  said  bond  was  given,  to  wit : 
during  the  year  ending  May,  1874. 

8.  The  plaintiff  was  not,  at  the  time  the  notes,  mentioned  in 
paragraph  5  of  his  original  bill,  were  given,  liable  upon  said 
bond  for  any  part  of  the  defalcation  or  dedications  of  said  F.  C. 
Fink  in  the  pleadings  mentioned. 

4.  Said  notes  are  and  each  of  them  is  without  any  consider- 
ation in  law  or  equity  to  support  them  or  it 

5.  Said  notes  having  been  given  without  consideration  and 
in  the  mutual  mistake  of  all  parties  that  the  plaintiff  was, 
as  surety  upon  said  bond,  liable  for  the  defalcations  of  said 
F.  C.  Fink  in  the  pleadings  mentioned,  and  said  notes  being 
negotiable,  and,  at  the  time  of  the  filing  of  the  bill  in  this  case, 
not  yet  due,  tiie  plaintiff  is  entitled  to  equitable  relief  against 
the  payment  of  said  notes. 

6.  Upon  the  facts  found  by  the  master  the  plaintiff  is  entitled 
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to  a  decree  for  the  delivery  up  to  him  and  cancelation  of  the 
second,  third,  and  fourth  notes  mentioned  in  paragraph  5  of 
plaintiflFs  original  bill. 

7.  Under  all  the  circumstances  of  the  case  the  costs  of  these 
proceedings  should  be  paid  by  the  Farmers'  Bank,  defendant. 

The  court  in  an  opinion  by  Simonton,  P.  J.,  affirmed  the 
sixth  conclusion  of  law  as  found  by  the  master,  and  entered  the 
following  decree : 

And  now,  February  19, 1896,  this  cause  came  on  to  be  heard 
on  exceptions  to  the  master's  report  and  was  argued  by  counsel, 
whereupon,  upon  due  consideration  thereof,  it  is  ordered,  ad- 
judged and  decreed  as  follows,  to  wit : 

1.  That  the  exceptions  to  the  master's  report  be  and  the  same 
are  hereby  overruled. 

2.  That  the  said  Edward  Bailey,  liquidating  agent  of  the 
Farmers'  Bank  of  Harrisburg,  or  such  others  of  the  defendants 
as  may  be  in  possession  or  control  of  the  same,  be  and  they  are 
hereby  required  and  directed  to  deliver  up  to  the  plaintiff  for 
canceUation  the  second,  third  and  fourth  promissory  notes  men- 
tioned and  described  in  paragraph  5  of  plaintiffs  original  bill, 
to  wit:  One  note  dated  February  18, 1893,  for  five  thousand 
(5,000)  dollars,  due  July  4,  1893,  with  interest  from  date, 
amounting  at  maturity  to  five  thousand  one  hundred  and  ten 
(5,110)  dollars ;  one  other  note  dated  February  18, 1893,  for 
five  thousand  (5,000)  dollars,  due  October  5, 1893,  with  inter- 
est from  date,  amounting  at  maturity  to  five  thousand  one  hun- 
dred and  eighty-eight  dollars  and  eighty-three  cents  ($5,188.88), 
and  one  other  note  dated  February  18, 1898,  for  five  thousand 
(5,000)  dollars,  due  January  4, 1894,  with  interest  from  date, 
amounting  at  maturity  to  five  thousand  two  hundred  and  sixty- 
three  dollars  and  thirty-three  cents  ($5,268.83),  upon  surrender 
to  the  defendants  of  the  bond  described  in  plaintiff's  original 
bill. 

3.  That  the  Farmers'  Bank  of  Harrisburg  pay  the  costs  of 
these  proceedings. 

Error  aligned  among  others  was  above  decree,  quoting  it. 

Lyman  D.  O-ilberty  of  Weiss  ^  Gilbert^  with  him  TTios.  S.  Har^ 
gett  and  (7.  JT.  Bergner^  for  appellant. — ^There  was  a  settlement 
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of  compromise  of  a  doubtful  liability :  Hagey  v.  Detweiler,  85 
Pa.  412.  If  a  compromise  of  a  doubtful  right  is  fairly  made 
between  parties,  its  validity  cannot  depend  upon  any  future 
adjudication  of  that  right:  Stevens  v.  Lynch,  12  East,  38; 
Bidwell  V.  Catton,  Hobart,  216 ;  Brown  v.  Pring,  1  Ves.  Sr. 
407 ;  Gibbons  v.  Caunt,  4  Ves.  Sr.  849  ;  Gordon  v.  Gordon,  3 
Swanst.  470 ;  Pickering  v.  Pickering,  2  Bevan,  31,  66 ;  Goy- 
mour  V.  Pigge,  8  Jurist,  p.  526 ;  Leonard  v.  Leonard,  2  Ball  & 
Beatty,  179, 180;  Shotwell  v.  Murray,  1  Johns.  Ch.  516 ;  Lyon 
V.  Richmond,  2  Johns.  Ch,  61 ;  Dunnage  v.  White,  1  Swanst. 
151, 152 ;  Harvey  v.  Cooke,  4  Russell,  34 ;  Stewai-t  v.  Stewart, 
6  Clark  &  Finnelly,  969 ;  Longridge  v.  Dorville,  7  Eng.  C.  L. 
R.  43 ;  Lucy's  Case,  4  De  G.,  M,  &  G.  355 ;  Callisher  v.  Bis- 
choffsheun,  L.  R.  5  Q.  B.  450 ;  Balfour  v.  The  Sea  Fire  Life 
Assurance  Co.,  91  E.  C.  L.  R.  300 ;  Oxford  v.  Barelli,  20  W.  R. 
116 ;  Miles  v.  New  Zealand  Alford  Est.  Co.,  32  L.  R,  Ch,  Div. 
283 ;  Sibree  v.  Tripp,  15  M.  &  W.  29  ;  Sowerby  v.  Butcher,  2 
Cr.  &  M.  367;  Baker  v.  Walker,  14  M,  &  W.  467 ;  Poplewell 
V.  Wilson,  1  Strange,  264 ;  JBlabcock  v.  Hawkms,  23  Vt.  561 ; 
Russell  V.  Cook,  3  Hill,  504 ;  Barlow  v.  The  Ocean  Insurance 
Co.,  4  Mete.  270  ;  Tuttle  v.  Tuttle,  12  Mete.  551 ;  Hubbard  v. 
Coolidge,  1  Mete.  84,  92,  93;  Burr  v.  WUcox,  13  Allen,  273; 
Taylor  v.  Patrick,  1  Bibb.  168 ;  Stoddard  v.  Mix.,  14  Ct.  12; 
Clark  V.  Sigoumey,  17  Ct,  511 ;  Titus  v.  Ash,  24  N.  H.  319; 
Perkins  v.  Bumford,  3  N.  H.  522;  Day  v.  Gardner,  5  Cent.  Rep, 
630;  Grandm  v.  Grandin,  8  Cent.  Rep.  587  ;  Rue  v.  Meirs,  10 
Cent  Rep.  682 ;  Devecmon  v.  Shaw,  12  Cent.  Rep.  886 ;  Given 
V.  Corse,  2  W,  R.  579 ;  Valle  v.  Picton,  8  W.  R,  734;  Bank  v. 
Geary,  5  Peters  (U.  S.),  99,  114;  The  Richardson  &  Boynton 
Company  v.  The  Independent  District  of  Hampton,  70  la.  573 ; 
Adams  v.  Morton,  37  la.  255 ;  Goodrich  et  al.  v.  Stanley,  24 
Ct.  613 ;  Naylor  v.  Winch,  1  Sim.  &  Stuart,  555 ;  1  Story's  Eq. 
sec.  131 ;  2  Pomeroy's  Eq.  Jur.  sec.  855 ;  Hunt  v.  Brown,  5 
New  England  Rep.  810 ;  Story  on  Contracts,  sec.  440 ;  Perkins 
V.  Gay,  3  S.  &  R.  325 ;  Barton  v.  Wells,  5  Whart.  225 ;  O'Keson 
V.  Barclay,  2  P.  &  W.  531 ;  Brown  v.  Sloan,  6  WattB,  421 ; 
Logan  V.  Mathews,  6  Pa.  417 ;  Chamberlain  v,  McClurg,  8  W. 
&  S.  31 ;  Muirhead  v.  Kirkpatrick,  21  Pa.  237 ;  Blockley  v. 
Blockley,  122  Pa.  1. 
There  was  forbearance  to  sue  and  an  agreement  to  forbear: 
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Clark  V.  Rnssel,  8  Watts,  217 ;  Lyth  v.  Ault  &  Wood,  7  W. 
H.  &  G.  669;  Hamaker  v-  Eberley,  2  Binn.  605;  Johnes  v. 
Potter,  6  S.  &  R.  619 ;  Silvis  v.  Ely,  8  W.  &  S.  420 ;  Saalfield 
V.  Manrow,  166  Pa.  114.  There  was  pajrment  of  the  brother's 
indebtedness :  Popple  v.  Day,  128  Mass.  620  ;  Sykes  v.  Chad- 
wick,  18  Wall.  141 ;  Baker  v.  Walker,  14  M.  &  W.  467;  Arm- 
strong  V.  Southern  Express  Co.,  4  Baxter,  876;  Conmey  v. 
Macfarlane,  97  Pa.  861 ;  Forster  v.  Fuller,  6  Mass.  68;  Delano 
V.  Bartlett,  6  Cush.  864;  Cumber  v.  Wane,  1  Sm.  Leading  Cas., 
696  ;  Corbet  v.  Cochran,  2  Hill  (S.  C),  41 ;  Hind  v.  Holdship, 
2  Watts,  104;  Osgood  v.  Franklin,  2  Johns,  Ch.  Rep.  23; 
Esling  V.  Zantzinger,  18  Pa.  60.  There  was  a  surrender  of 
the  bond :  Shortrede  v.  Cheek,  1  Adolph.  &  Ellis,  87 ;  Smith 
V.  Smith,  18  C.  B.  N.  S.  429 ;  Lawrence  v.  McCalmont,  2  How. 
426 ;  Goodman  v.  Simonds,  61  U.  S.  848  ;  Droper  v.  Hitt,  43 
Vt  489;  Churchill  v.  Bradley,  68  Vt.  408;  Newhall  v.  Paige 
et  al.,  10  Gray,  866 ;  Bank  v.  Coit,  7  Cent.  Rep.  39 ;  Coggins 
V.  Murphy,  121  Mass.  166 ;  Wilton  v.  Eaton,  127  Mass.  174. 
There  was  a  change  in  the  position  of  the  parties :  Cook  y. 
Wright,  1  B.  &  S.  669.  Continuation  of  the  business  of  the 
bank  waa  possible:  Sickles  v.  Herald,  149  N.  Y.  882;  St. 
Mark's  Church  v.  Teed,  120  N.  Y.  683. 

The  bond  was  continuing:  Lord  Arlington  v.  Merricke,  2 
Saunders,  part  II.  4).  411;  Liverpool  Water  Works  Co.  v. 
Atkinson,  6  East,  607 ;  St.  Saviour's  Wardens  v.  Bostock,  6  Bos. 
&  P.  176 ;  Hassell  v.  Long,  2  M.  &  S.  868 ;  Peppin  v.  Cooper, 
2  B.  &  A.  481 ;  Leadley  v.  Evans,  2  Binn.  82 ;  Kitson  v.  Julian, 
4  E.  &  B.  864 ;  Mayor  of  Cambridge  v.  Dennis,  96  E.  Com. 
Law  Rep.  660;  Com.  v.  Fairfax,  4  Hen.  &  Mun.  (Va.)  208; 
Amherst  Bank  v.  Root,  2  Mete.  622 ;  Chelmsford  Co.  v.  Dem- 
arest,  7  Gray,  1 ;  Treasurer  v.  Mann,  84  Vt.  871 ;  State  v.  Way- 
man,  2  Gill  &  J.  (Md.)  264 ;  Exeter  Bank  v.  Rogers,  7  N.  H. 
21;  Mut.  Loan  &  Building  Assn.  v.  Price,  16  Fla.  204 ;  Boston 
Mfg.  Co.  V.  Messinger,  2  Pick.  228 ;  Richardson  School  Fund 
V.  Dean,  180  Mass.  242 ;  South  Carolina  Society  v.  Johnson,  1 
McCord,  41 ;  Moss  v.  State,  10  Mo.  888 ;  Mayor  v.  Crowell,  40 
N.  J.  Law,  207 ;  Thompson  v.  State,  87  Miss.  618 ;  People  v. 
Beach,  77  IlL  62 ;  Com.  v.  Drewry,  16  Grattan,  1 ;  State  ex  rel. 
Jackson  Twp.  v.  Berg,  60  Ind.  496 ;  State  v.  Kurtzebom,  78  Mo. 
98;  Long  v.  Seay,  72  Mo.  648;  B.  &  L.  Assn.  v.  McMullen, 
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1  Penny.  481 ;  Shackamaxon  Bank  v.  Yard,  148  Pa.  129 ;  Bank 
V.  Barrington,  2  P.  &  W.  27 ;  Oswald  v.  Mayor  of  Berwick, 

6  H,  of  L.  Cases,  866 ;  Dedham  Bank  v.  Chickering,  8  Pick.  885 ; 
Savings  Loan  Co,  v.  O.  F,  Hall  Assn.,  48  Pa.  446 ;  Elam  v. 
Bank,  18  Va.  L.  J.  884.,  s.  c,  9  S.  E.  Rep.  498  (Va.  Ct  of  App. 
1889)  ;  Humboldt  S.  &  L.  Assn.  v.  Wennerhold,  20  Pac.  Rep. 
558  (Cal.  1889). 

There  was  no  material  mistake :  Meredith  v.  Haines,  14  W, 
N.  C.  864;  Kelly  v.  Solari,  9  M.  &  W.  64;  2  Pomeroy's  Eq. 
848. 

If  there  was  a  mistake  of  law,  there  could  be  no  relief:  Hea- 
cock  V.  Fly,  14  Pa.  640 ;  Gross  v.  Leber,  47  Pa.  620 ;  Russell's 
App.,  76  Pa.  269;  Wilson  v.  Ott,  178  Pa.  258;  Lansdown  v. 
Landsdown,  Mosely,  864;  s.  0.,  1  Jac.  &  W.  502 ;  Bank  of  U.  &• 
V.  Daniel,  12  Peters,  82;  Upton  v.  Tribilcock,  91  U.  S.  46; 
Fish  V.  Cleland,  88  111.  248;  Starr  v.  Bennett,  6  Hill,  808; 
Lewis  V.  Jones,  4  B.  &  C.  506 ;  Rashdall  v.  Ford,  L.  R.  2  Eq. 
760 ;  Bank  v.  Daniel,  12  Pet.  32 ;  Hunt  v.  Rousmanier,  1  Pet. 
1;  8.  c,  8  Wheat.  174;  Mellish  v.  Robertson,  26  Vt  603; 
Leavitt  v.  Palmer,  8  N.  Y.  19 ;  Bingham  v.  Bingham,  1  Ves. 
Sr.  126 ;  Cooper  v.  Phibbe,  L.  R.  2  H.  L.  149;  Good  v.  Herr, 

7  W.  &  S.  258;  Hunt  v.  Moore,  2  Pa.  109;  George's  App., 
12  Pa.  260;  McAninch  v.  Laughlm,  18  Pa.  870;  Rankin  v. 
Mortimer,  7  Watts,  872 ;  Clapp  v.  Hofifman,  159  Pa.  581. 

Robert  Snodgraa^  for  appellee,  cited  as  to  the  nature  of  the 
bond :  Mut  Building  &  Loan  Assn.  of  McKeesport  v.  McMul- 
len,  1  Penny.  481 ;  Shackamaxon  Bank  v.  Yard,  148  Pa.  129. 
As  to  the  status  of  the  notes  substituted  for  the  bond:  Com.  y. 
West,  1  R.  299 ;  Loan  Co.  v.  O.  F.  Hall  Assn.,  48  Pa.  449 ; 
McNutt  V.  Loney,  168  Pa.  281 ;  Nace  v.  Boyer,  80  Pa.  110 ; 
Conmey  v.  Macfarlane,  97  Pa.  861.  As  to  the  question  of  mis- 
take :  2  Pomeroy  Eq.  Jur.  sec.  849,  p.  1178. 

Opinion  by  Me.  Justice  Mttohbll,  October  6, 1896 : 
The  plaintiff  by  his  bill  seeks  to  rescind  a  contract  and  re- 
possess the  evidence  of  his  liability.  It  is  admitted  that  there 
was  no  accident,  and  no  concealment,  imposition  or  other  ele- 
ment of  fraud.  But  the  learned  master  found  there  was  such 
a  mistake  by  the  plaintiff  as  to  his  liability  on  tiie  bond  as  to 
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bring  his  case  within  that  class  of  mixed  mistake  of  law  and 
fact  against  the  consequence  of  which  courts  of  equity  some- 
times relieve.  After  a  very  clear  and  able  review  of  the  deci- 
sions in  England  and  some  other  states,  the  learned  master  says 
frankly  that  he  ^' feels  some  embarrassment  in  applying  this 
doctrine  to  the  case  in  hand  in  view  of  some  of  the  decided 
cases  in  this  state,"  but  nevertheless  concludes  that  he  may  do 
BO.  The  Pennsylvania  cases  have  not  yet  foUowed  the  refine^ 
ments  by  which  the  ancient  rule  that  ignorance  of  the  law 
excuses  no  man  has  been  restricted  if  not  frittered  away  by 
exceptions/ and  equity  has  so  far  contented  itself  with  relief  in" 
cases  of  mutual  mistake  of  legal  rights  where  it  was  pitesible 
to  restore  both  parties  to  statu  quo.  If  that  cannot  be^ully 
done,  equity  will  not  assist  one  party  to  unload  the  burdens  oa 
the  other.  An  illustration  may  be  drawn  from  the  present  case. 
If  the  bank  had  first  come  to  the  opinion  now  advanced  by  the 
complainant,  that  not  being  liable  on  the  bond  he  could  not  be 
held  on  the  notes,  and  had  at  once  passed  the  notes  away  for 
value  and  then  filed  this  bill  to  rescind,  the  case  would  have 
met  a  summary  dismissal  for  inability  to  restore  the  status  quo. 
It  is  said  that  complainant  tenders  a  return  of  the  bond,  but 
this  would  not  restore  the  parties  to  their  former  situation,  as 
in  the  meantime,  in  reliance  on  the  yalidity  of  these  notes,  some 
of  the  defendants  have  incurred  personal  liabilities  in  aid  of  the 
bank.  The  evidence  on  this  point  was  excluded  for  irrelevancy 
by  the  master,  but  this  was  error,  and  we  are  entitled  to  take 
the  averment  as  true  in  view  of  the  burden  of  proof  on  com- 
plainant to  show  that  the  status  could  be  restored. 

It  is  not  necessary  to  follow  the  master  in  his  detailed  exam- 
ination of  our  cases  on  mistake  of  law,  as  the  court  below  was 
of  opinion  that  that  question  did  not  arise  and  rested  the  de- 
cision exclusively  on  two  grounds,  first  that  the  bond  was  not 
continuing,  and  there  was  no  liability  upon  it,  and  secondly, 
that  there  was  no  other  consideration  for  the  notes. 

First,  as  to  the  bond.  The  condition  is  that  whereas  F.  C. 
Fink  has  been  appointed  cashier,  etc.,  if  he  shall  well,  truly  and 
faithfully  perform  all  the  duties,  etc. "  so  long  as  he  shall  con- 
tinue in  that  capacity  "  then  the  obligation  to  be  void,  etc.  The 
master  learnedly  and  ably  traced  the  rule  as  to  the  liability  of 
fcuretieB  on  offidal  bonds  from  its  origin  in  Lord  Arlington  v. 
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Merricke,  2  Saunders,  411,  and  other  cases,  in  which  the  term  of 
office  was  recited  in  the  bond  itself,  down  through  its  gradual 
enlargement  until  it  has  come  in  some  states  to  a  strong  and 
almost  conclusive  presumption,  which  is  most  fully  stated  by 
POLAIO),  C.  J.,  in  Treasurer  of  Vt  v.  Mann,  S4  Vt.  371,  as 
follows  :  "  It  seems  now  to  be  perfectly  settled  by  authority  in 
reference  to  bonds  or  obligations  given  to  secure  the  perform- 
ance of  official  duties,  that  where  the  appointment  is  for  a  lim- 
ited period,  which  is  recited  in  the  condition,  or  where  it  is  not 
recited  in  the  condition,  but  is  fixed  and  determined  by  law,  the 
obligation  only  extends  for  the  period  named  in  the  condition 
or  the  term  fixed  by  law,  and  will  not  extend  to  cover  any 
extension  of  the  time  by  a  future  appointment  or  subsequent 
election,  although  the  language  of  the  condition  as  to  time  be 
general  and  unlimited.  The  presumption  in  such  cases  is  held 
to  be  that  the  language  is  used  in  reference  to  the  existing  office 
or  appointment  which  the  principal  holds,  and  that  the  sureties 
do  not  intend  to  bind  themselves  for  any  indefinite  and  unlim- 
ited extent  of  time,  depending  upon  the  contingency  of  future 
elections." 

It  is  conceded  that  this  rule,  even  thus  carefully  stated,  has 
never  been  expressly  adopted  in  any  Pennsylvania  case.  As  a 
surety's  contract  is  usually  for  the  benefit  of  others  rather  than 
directly  for  his  own,  it  has  always  been  held  that  he  is  entitled 
to  have  the  conditions  of  his  liability  strictly  fulfilled  before  it 
is  enforced,  and  in  the  liberal  application  of  this  principle  cases 
are  probably  not  few  in  which  courts  have  carried  adherence  to 
the  letter  in  favor  of  sureties  beyond  any  substantial  equity. 
An  illustration  will  be  found  in  Shackamaxon  Bank  v.  Yard, 
143  Pa.  129,  which  will  be  referred  to  further  on,  and  there  is 
an  instructive  passage  worth  quoting,  in  the  argument  for  ap- 
pellant in  that  case,  by  one  of  the  most  learned  lawyers  that 
ever  adorned  the  bar  of  this  court,  the  late  Richard  C.  McMur- 
trie,  ^^  there  is  no  distinction  between  a  surety  and  a  principal 
so  far  as  the  construction  or  meaning  or  effect  of  a  document  is 
concerned.  There  is  a  broad  distinction  between  the  liability 
of  the  principal  and  of  the  surety.  But  not  under  the  written 
contract.  That  may  be  varied  by  the  principal  but  it  is  not  the 
contract  that  is  varied;  it  is  another  contract  that  arises  by 
implication  which  varies  the  liability.    Naturally  the  plea  of 
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non  in  hflec  f oedera  veni  is  never  used  by  the  principal,  because 
he  is  sued  not  on  the  express  contract  but  on  that  growing  out  of 
his  conduct.  I  think  it  is  sometimes  overlooked  that  the  appar- 
ent strain  not  to  hold  a  surety  is  nothing  but  a  strict  exaction 
of  the  very  contract,  and  this  only  because  there  is  no  other 
ground  of  liability." 

The  contract  of  suretyship  though  only  enforced  according  to 
its  strict  terms  is  nevertheless  nothing  more  than  a  contract 
No  particular  form  of  words  is  necessary  to  be  observed,  and  in 
construing  it  there  is  no  reason  why  courts  should  not  be  gov- 
erned by  the  rule  applicable  to  all  other  contracts  that  the  actual 
intention  of  the  parties  must  prevail.  As  to  official  bonds  the 
presumption  that  they  apply  only  to  the  existing  term  of  the 
officer  may  be  admitted,  but  the  presumption  is  very  far  from 
conclusive,  and  if  it  is  clear  that  the  pai-ties  meant  to  create  a 
continuing  liability,  the  bond  must  be  held  to  have  done  so. 
This  was  very  explicitly  and  forcibly  laid  down  as  the  rule  in 
the  well  considered  and  leading  case  of  Shackamaxon  Bank  v. 
Yard,  143  Pa.  129.  The  condition  of  the  bond  was  for  the 
faithful  performance  of  the  duties  of  cashier  ^^  during  the  time 
of  his  emplo3rment  by  the  said  bank,  whether  under  his  present 
electioli  or  under  any  subsequent  election  to  the  said  position." 
The  cashier  held  over,  but  without  re-election,  and  the  default 
occurred  after  the  expiration  of  his  first  term.  The  court  below, 
adhering  to  the  strict  letter  of  the  bond,  held  the  surety  dis- 
charged by  the  absence  of  a  formal  re-election,  but  this  court 
reversed  the  judgment,  and  put  the  decision  explicitly  on  the 
intention  of  the  parties.  "  The  purpose,"  said  our  brother  Wil- 
liams, ^^  to  niake  the  bond  impose  a  continuing  liability  and 
relieve  against  the  necessity  for  annual  renewals  was  a  lawful 
one,  and  the  words  employed  for  that  purpose  are  apt  and  suffi- 
cient." 

If  the  present  case  was  of  first  impression  we  should  have 
no  hesitation  in  holding  that  the  bond  was  continuing.  The 
complainant  himself  in  paragraph  8  of  his  amended  bill,  so 
states  the  belief  and  intention  of  the  parties  at  the  time  of  exe- 
cution. How  far  deference  to  a  line  of  cases  in  which  the  lan- 
guage was  similar,  but  in  none  of  them  identical,  might  lead  to 
a  different  conclusion,  it  is  not  now  necessary  to  decide,  as  we 
are  of  opinion  that  there  was  ample  other  consideration  for  the 
notes. 
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Secondly,  as  to  consideration.  Whatever  the  extent  of  the  lia- 
bility on  the  bond  might  finally  have  been  determined  to  be  if 
the  contest  had  been  fought  out  on  it,  there  can  be  no  question 
that  it  was  an  obligation  to  which  complainant  was  a  party,  on 
which  he  could  have  been  sued,  and  upon  which  the  result  of 
suit  would  have  been  open  to  doubt  Its  surrender  therefore 
was  the  settlement  of  a  claim  made  on  it,  not  then  disputed, 
and  not  now  open  to  dispute  on  the  ground  that  it  could  not 
have  been  successfully  maintained.  The  sufficiency  of  the  con- 
sideration for  a  compromise  is  not  to  be  determined  by  the 
soundness  of  the  original  claim  of  either  party.  The  very  ob- 
ject of  compromise  is  to  avoid  the  risk  or  trouble  of  that  ques- 
tion. The  settlement  in  the  present  case  had  all  the  substantial 
elements  of  a  compromise  with  only  the  unusual  but  immaterial 
feature  that  the  claim  was  made  and  received  not  in  a  hostile 
but  in  an  amicable  spirit.  The  bank  claimed  $20,000  in  cash 
on  a  bond  on  which  it  had  an  immediate  right  of  suit ;  the  com- 
plainant first  promised  Mr.  Bergner  part  cash  and  the  rest  in 
notes,  and  at  the  meeting  with  the  directors  offered  part  in 
Allegheny  Valley  Railroad  bonds  and  the  rest  in  notes;  the 
bank  refused  to  take  the  railroad  bonds,  but  after  some  negoti- 
ation agreed  to  accept  four  notes  payable  at  various  dates  up 
to  January,  1894,  the  effect  of  which  would  be  to  postpone  the 
bank's  present  right  of  suit  until  the  maturity  of  the  notes  re- 
spectively;  the  notes  were  made  and  delivered  by  complainant 
and  in  return  for  them,  as  he  says  himself,  he  received  back 
his  bond.  In  the  entire  absence  of  fraud,  accident  or  mistake 
of  any  of  the  facts,  there  is  no  equity  on  which  a  court  ought 
to  disturb  such  a  settlement.  The  cases  on  this' subject  have 
been  diligently  collected  and  very  clearly  arranged  in  the  excel- 
lent argument  of  the  counsel  for  appellant,  but  it  is  sufficient 
here  to  refer  generally  to  the  American  notes  to  Stapilton  v. 
Stapilton,  2  Lead.  Cases  in  Equity,  1703. 

Other  items  of  consideration  were  urged  by  appellant. 
1.  Agreement  for  forbearance,  already  discussed  incidentally 
in  the  preceding  paragraph.  2.  That  the  notes  were  given  and 
received  as  part  payment  of  the  brother's  debt,  and  were  accord- 
ingly credited  on  his  account  in  the  bank's  books.  The  master 
finds  this  a  voluntary  act,  there  being  no  evidence  of  any  ex- 
press agreement  that  it  should  be  done,  but  we  cannot  doubt 
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that  it  was  a  clearly  implied  part  of  the  arrangement,  and  would 
have  been  so  held  if  the  bank  had  at  once  sued  F.  C.  Fink  for 
his  whole  debt.  3.  That  in  reliance  on  this  settlement  there 
was  a  change  in  the  position  of  the  parties,  so  as  to  make  a 
restoration  of  the  status  quo  impossible.  This  also  has  been 
incidentally  discussed  already.  4.  The  credit  to  the  bank,  and 
the  permission  from  the  superintendent  of  banking  to  continue 
business.  On  this  I  will  merely  cite  Sickles  v.  Herold,  per 
Pbyob,  J.,  15  Misc.  Rep.  N.  Y.  583,  affirmed  in  general  term, 
15  Misc.  Rep.  116,  and  affirmed  with  modification  on  minor 
pomt,  149  N.  Y.  832. 

All  or  any  of  these  matters  would  afford  sufficient  consider- 
ation for  the  notes,  but  it  is  not  necessary  to  discuss  them 
further. 

Decree  reversed  and  bill  dismissed  with  costs. 


Commonwealth  of  Pennsylvania  v.  David  R.  Anderson, 
Register  and  Recorder  and  Clerk  of  the  Orphans'  Court 
of  Fayette  County,  Appellant 

PubHc  officers— Becorder  of  deeds —Begister  of  vnUs— Report  of  special 
auditor—Appeals— Act  of  April  21,  1846. 

The  report  of  a  special  auditor,  appointed  under  the  act  of  April  21, 
1846,  P.  L.  415,  to  pass  upon  the  accounts  of  public  officers,  is  not  such 
ao  adjudication  as  will  require  the  commonwealth  to  appeal  therefrom,  or 
io  default  of  appeal  be  concluded  thereby. 

Fees — PMio  officers  —  Constitutional  law — Taxation — Act  of  May  6, 
1874. 

The  act  of  May  6, 1874,  P.  L.  125,  relating  to  the  compensation  of  clerks 
of  the  orphans^  court,  registers  of  wills,  recoi*ders  of  deeds,  etc.,  does  not 
▼folate  article  IX.  of  the  constitution  providing  for  uniformity  of  taxation, 
or  article  UI.  section  7,  forbidding  the  legislature  to  pass  **  any  local  or 
special  law  ....  regulating  the  affairs  of  counties.^' 

The  act  of  May  6,  1874,  P.  L.  125,  requires  that  clerks  of  the  orphans* 
court,  registers  of  wills,  recorders  of  deeds,  etc.,  '*  of  this  commonwealth 
shall  pay  into  the  treasury  for  the  use  of  the  commonwealth,  after  deducting 
all  necessary  clerk  hire  and  office  expenses,  fifty  per  centum  on  the  amount 
of  any  excess  over  and  above  the  sum  of  $2,000,  which  shall  be  found  by 
the  auditor  appointed  by  the  court  to  settle  accounts  of  county  officers  to 
have  been  received  by  any  office  in  any  one  year:  Provided,  if  two  or 
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more  of  said  offices  shall  be  held  by  one  person,  the  auditor  general  shall 
add  together  the  fees  received  in  the  offices  so  held,  and  shall  charge  the 
same  percentage  on  the  aggregate  amount  of  fees  received  by  such  per- 
son holding  more  than  one  of  said  offices."  Held,  that  in  ascertaining 
what  amount  should  be  paid  to  the  commonwealth  by  a  person  holding 
two  offices  only  one  salary  should  bo  deducted  from  the  gi*oss  receipts. 

Argued  June  2, 1896.  Appeal,  No.  10,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Sept.  T^  1894, 
No.  488,  on  case  tried  by  the  court  without  a  jury.  Before 
Stebrbtt,  C.  J.,  Gbeen,  Williams,  McCollum,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

Appeal  from  settlement  for  tax  upon  fees  of  office. 
The  case  was  tried  by  the  court  without  a  jury  under  the  act 
of  April  22, 1874. 

McPherson,  J.,  filed  the  following  opinion : 
This  case  was  tried  without  a  jury  under  the  act  of  1874. 
We  find  the  facts  to  be  as  follows : 

1.  The  defendant  was  elected  to  the  three  offices  of  register 
of  wills,  recorder  of  deeds  and  clerk  of  the  orphans'  court  of 
Fayette  county,  and  entered  upon  the  discharge  of  his  duties 
on  the  first  Monday  of  January,  1892. 

2.  During  the  year  1893,  the  fees  which  he  received  from 
these  offices  aggregated  $7,763.21.  This  sum  appears  upon  the 
report  of  Joseph  Carroll,  an  auditor  appointed  by  the  court  of 
common  pleas  of  Fayette  county  under  section  10  of  the  act  of 
1846,  P.  L.  416. 

3.  Mr.  Carroll's  report,  which  was  filed  in  the  auditor  gen- 
eral's office  on  March  22, 1894,  charges  the  defendant  with  the 
sum  of  $7,618.66,  "amount  of  fees  received,  charged  during 
the  current  year,"  and  with  the  sum  of  $144.66,  "  amount  of 
fees  received,  charged  during  the  previous  year ; "  making  the 
abovcHStated  aggregate  of  $7,768.21.  The  report  does  not  state 
separate  accounts  with  the  defendant  as  register  of  wills,  re- 
corder of  deeds  and  clerk  of  tiie  orphans'  court. 

4.  The  report  of  the  auditor  credited  to  the  office  of  register 
of  wills  a  salaiy  of  $2,000,  and  clerk  hire  amounting  to  $3,221.61, 
making  a  total  of  $6,221.61 ;  which  amount  deducted  from  the 
gross  amount  of  fees  with  which  the  defendant  is  charged 
leaves  an  excess  of  fees  of  $2,641.70. 
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From  this  amount  a  further  deduction  of  fifty  per  cent  is 
made  in  favor  of  the  defendant ;  leaving  a  balance  of  #1,270.85 
due  from  him  to  the  conmionwealth  on  account  of  fees.  For 
this  amount  a  settlement  was  made  against  the  defendant  as 
register  and  recorder  of  Fayette  county,  on  May  28, 1894,  and 
from  this  settlement  an  appeal  was  taken  to  the  court  of  com- 
mon pleas  of  Dauphin  county  in  due  form  and  within  the  time 
allowed  by  law. 

6.  No  salary  was  allowed  by  the  accounting  departments  of 
the  commonwealth  to  the  defendant  in  his  capacity  of  recorder 
of  the  orphans'  court. 

6.  No  appeal  was  taken  either  by  the  commonwealth  or  the 
defendant  from  the  report  of  the  auditor. 

The  questions  raised  by  these  facts  have  already  been  decided 
in  Com  v.  Conway,  2  Dist.  Rep.  429.  In  accordance  with  that 
opinion  we  conclude  that  the  commonwealth  is  entitled  to  re- 
cover as  follows : 

Balance, $1,270  85 

Interest  from  July  23, 1894,  to  May  6, 1895, 

at  6  per  cent  per  annum,     ....  60  87 

Attorney  general's  commission,  5  per  cent,  68  54 

Total $1,394  76 

For  which  amount  we  direct  judgment  to  be  entered  if  ex- 
ceptions are  not  filed  according  to  law. 

Exceptions  that  the  court  erred  in  its  conclusions  of  law, 
and  in  not  directing  judgment  for  defendant,  were  overruled 
and  judgment  directed  in  accordance  with  above  opinion. 

On  an  additional  exception  filed,  McPherson,  J.,  filed  the 
following  opinion : 

Since  the  entry  of  judgment  in  this  case  the  attorney  general 
has  agreed  that  the  defendant  may  file  the  following  additional 
exception  to  the  ruling  of  the  court : 

"  The  court  en-ed  in  directing  judgment  in  favor  of  the  com- 
monwealth and  against  the  defendant,  because  the  settlement 
of  the  auditor  general  and  state  treasurer  which  purports  to 
have  been  made  under  the  act  of  April  2, 1868,  sec.  8,  P.  L.  11, 
is  in  fact  a  settlement  under  the  act  of  May  6,  1874,  P.  L.  125 ; 
and  if  the  proviso  in  said  last  mentioned  act  is  so  construed  as 
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to  allow  the  defendant  but  one  salary  for  liie  several  offices 
which  he  holds,  thus  discriminating  against  him  and  in  favor 
of  other  persons  who  hold  like  offices  separately,  it  is  unconsti- 
tutional, null  and  void,  being  contrary  to  article  IX.  section  1 
of  the  constitution,  as  well  as  article  III.  section  7,  clause  2." 

The  defendant's  argument  is,  that  the  body  of  the  act  of 
1874  repeals  all  preceding  acts  on  this  subject,  because  it  pro- 
vides a  new  system  for  taxing  the  fees  of  officers  in  counties 
having  less  than  one  hundred  and  fifty  thousand  inhabitants  ; 
but  that  the  proviso  of  the  act  is  void  because  it  offends  against 
article  IX.  of  the  constitution  providing  for  uniformity  of  tax- 
ation, and  against  article  III.  section  7,  forbidding  the  legisla- 
ture to  pass  "  any  local  or  special  law  ....  regulating  the 
affairs  of  counties  .  .  .  .  "  In  our  opinion  this  position  is 
unsound  throughout.  It  is  not  the  proviso,  however,  but  the 
whole  act  which  the  defendant  ought  to  attack,  if  he  desires  to 
insist  upon  an  alleged  violation  of  article  III.  section  7,  for  it  is 
not  the  proviso  but  the  body  of  the  act  which  confines  its  scope 
to  counties  havinjg  a  specified  population.  But  whatever  may 
be  his  point  of  attack  we  believe  that  the  act  of  1874  does  not 
offend  against  article  III.  section  7,  because  it  is  not  a  local  or 
special  law.  It  applies  to  all  the  counties  of  the  state  contain- 
ing less  than  one  hundred  and  fifty  thousand  inhabitants ;  and 
while  statutes  upon  certain  other  subjects  having  a  similarly 
restricted  scope  have  been  held  to  be  unconstitutional  in  sev- 
eral cases  which  it  is  not  necessary  to  cite,  the  act  in  question 
is  valid  because  it  is  restricted  by  the  constitution  itself  to  the 
class  or  subject  with  which  it  deals,  and  therefore  is  not  within 
the  reason  of  these  decisions.  In  effect  this  was  declared  in 
Morrison  v.  Bachert,  112  Pa.  822.  The  subject  of  the  act 
then  under  consideration  was  the  fees  which  the  citizens  of  the 
state  should  pay  in  consideration  of  the  services  rendered  by 
certain  officers.  The  statute  was  held  to  be  unconstitutional 
because  it  excluded  permanently  from  its  provision  every  county 
containing  more  than  one  hundred  and  fifty  thousand  inhab- 
itants ;  its  subject  being  clearly  a  county  affair  upon  which 
local  legislation  was  prohibited.  But  the  court  was  careful  to 
distinguish  between  a  fee  considered  as  a  sum  which  the  citizen 
is  to  pay,  and  a  fee  considered  as  the  sum  which  the  officer  is 
to  receive.     In  the  latter  aspect  the  constitution  itself  haa 
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made  a  classification  which  the  legislature  is  not  at  liberty  to 
disregard.  "  It  is  further  to  be  observed,"  Mr.  Justice  Paxson 
8aj8  on  page  330,  ^^  that  so  far  as  the  compensation  to  county 
officers  is  concerned  the  constitution  has  classified  the  counties 
of  the  state." 

Moreover  liie  act  of  1874  does  not  in  any  respect  regulate 
"  the  affairs  of  counties."  It  does  not  increase  or  diminish  the 
fees  which  the  officers  are  to  receive — thus  affecting  the  people 
who  pay,  as  weU  as  the  officer  who  earns,  the  fees.  Leaving 
the  amount  of  his  fees  to  be  determined  by  other  statutes,  the 
act  of  1874  is  concerned  simply  with  the  subject  of  taxation  by 
the  state  upon  the  receipts  of  the  office.  This  treats  a  fee  as 
the  compensation  of  the  officer,  and  taxes  it  in  his  hands  as  his 
property.  From  this  point  of  view  his  fees  are  in  no  sense  a 
county  affair.  The  act  affects  the  profits  of  the  officer  and  the 
receipts  of  the  state  treasury,  but,  except  remotely,  no  other 
consideration  is  involved.  Therefore  even  if  the  act  is  to  be 
regarded  as  local  it  is  not  forbidden  by  the  clause  to  which  we 
have  just  referred. 

Neither  is  it  forbidden  by  section  1  of  article  IX.,  which  re- 
quires uniformity  of  taxation  within  the  limits  of  a  particular 
class.  The  body  of  the  act  provides  for  taxation  upon  a  cer- 
tain subject,  namely :  the  fees  of  one  office  when  received  by  a 
person  who  holds  no  other  office,  while  the  proviso  imposes  a  tax 
upon  a  different  subject,  namely :  the  aggregate  fees  of  several 
offices  when  they  are  held  by  the  same  person.  These  two 
classes  are  formed  in  the  exercise  of  the  legislative  power  to 
classify  subjects  for  taxation,  and  if  the  power  has  been  law- 
fully exercised,  article  IX.  has  not  been  violated,  for  the  act 
bears  uniformly  upon  every  subject  in  each  class.  Considering 
the  wide  discretion  left  to  the  legislature  in  this  matter  of  class- 
ification, we  decline  to  hold  that  the  act  in  question  offends 
against  the  constitutional  provision  by  putting  into  one  class 
those  offices  of  which  each  is  held  by  a  separate  person,  and 
patting  into  another  class  those  offices  of  which  two  or  more 
are  held  by  the  same  person.  The  following  cases  will  illus- 
trate the  extent  of  the  power  to  classify :  Com.  v.  Germania 
Brewing  Company,  145  Pa.  83 ;  Com.  v.  Westinghouse  Com- 
pany, 161  Pa.  272 ;  Com.  v.  National  Oil  Company,  157  Pa. 
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616 ;  Com.  v.  Sharon  Coal  Company,  164  Pa.  304 ;  Pittsburg  v. 
Coyle,  165  Pa.  61 ;  Williamsport  v.  Wenner,  172  Pa.  182. 

This  disposes  of  the  defendant's  exception ;  for  even  if  the 
act  of  1874  is  looked  upon  as  furnishing  a  new  system  of  taxing 
fees  of  office  in  counties  containing  less  than  one  hundred  and 
fifty  thousand  inhabitants  (as  the  defendant  contends)  his  posi- 
tion is  no  better  than  it  was  under  the  8th  section  of  the  act  of 
1868,  P.  L.  11,  unless  he  can  divide  the  act  of  1874  as  the  exi- 
gency of  his  argument  requires.  He  must  sustain  the  body  of 
the  latter  act  as  a  substitute  for  the  section  referred  to,  but 
must  get  rid  of  the  proviso  before  he  can  escape  the  taxation  he 
is  now  resisting. 

The  commonwealth  seemed  content  to  rest  its  case  upon  the 
act  of  1868,  apparently  believing  that  the  entire  act  of  1874  was 
local  and  unconstitutional.  It  may  be  as  well  therefore  to  re- 
peat briefly  that  in  our  opinion  this  position  is  not  correct.  For 
the  reasons  already  outlined,  the  cases  cited  by  the  learned 
deputy  attorney  general  in  support  of  his  view  do  not  sustain 
it,  if  we  understand  their  scope.  So  far  as  the  compensation 
of  county  officers  is  concerned,  the  constitution  in  article  XIV. 
section  5,  has  certainly  classified  the  counties  of  the  state.  It 
there  directs  that  "in  counties  containing  over  one  hundred 
and  fifty  thousand  inhabitants,  all  county  officers  shall  be  paid 
by  salary ; "  and  thereby  has  divided  the  counties  of  the  state 
into  two  classes,  one  having  a  population  of  over  one  hundred 
and  fifty  thousand,  and  the  other  containing  a  population  less 
than  that  number.  Therefore,  in  taxing  the  compensation  of 
county  officers  by  the  act  of  1874,  it  was  not  only  proper  for 
the  legislature  to  confine  its  attention  to  the  officers  in  the 
latter  class,  but  it  would  have  been  practically  useless  to  do 
otherwise.  To  have  made  the  act  apply  to  officers  in  the  former 
class  would  certainly  have  violated  the  spirit,  at  least,  of  the 
constitution  which  enjoined  the  legislature  to  provide  for  the 
payment  of  salaries  to  officers  in  this  class.  Moreover,  while 
it  is  true  that  the  preceding  statutes  fixing  the  compensation 
and  taxing  the  fees  of  officers  in  counties  containing  more  than 
one  hundred  and  fifty  thousand  inhabitants  continued  in  force 
until  the  passage  of  the  act  of  1876,  P.  L.  18,  which  established 
a  new  system  in  these  counties ;  and  while  therefore  it  may  per- 
haps be  true  that  the  act  of  1874  might  conceivably  have  been 
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so  framed  as  to  embrace  formally,  and  for  a  year  or  two,  the 
fees  of  office  receiyed  in  all  the  counties  of  the  state,  this  would 
liave  been  a  formal  and  temporary  inclusion  only.  In  the 
counties  of  the  first  class  the  officers  ceased  to  receive  fees  for 
their  own  benefit  after  the  act  of  1876  provided  salaries  for 
their  compensation;  and  therefore  any  tax  upon  fees  which 
might  have  been  imposed  by  the  act  of  1874  would  have  dis- 
appeared ipso  facto  with  the  officers*  interest  in  the  fees  them- 
selves :  Com.  V.  Mann,  168  Pa.  290.  Manifestly,  as  it  seems 
to  us,  the  legislature  in  1874  properly  excluded  the  class  of 
counties  containing  more  than  one  hundred  and  fifty  thousand 
inhabitants,  reserving  that  class  for  the  separate  treatment  which 
it  received  two  years  later  in  accordance  with  the  command  of 
the  constitution. 

The  act  of  1874  is  almost  an  exact  transcript  of  the  8th  sec- 
tion of  the  act  of  1868,  and  the  reason  why  it  was  enacted  is  to 
be  found  in  the  last  section  of  the  act  of  1868,  which  exempts  a 
few  counties  from  the  operation  of  that  statute.  The  act  of 
1874  follows  the  constitutional  classification,  and  extends  the 
scope  of  section  8  of  the  act  of  1868  so  as  to  embrace  those 
counties  theretofore  exempt  which  belong  to  the  class  with 
which  it  is  concerned ;  the  result  being  that  the  fees  of  office 
in  all  the  counties  of  this  class  are  now  taxed  by  the  acts  of 
1868  and  1874,  except  perhaps  the  fees  of  the  clerk  of  the  oyer 
and  terminer.  The  omission  of  this  particular  office  has  been 
recentiy  considered  in  Com.  v.  Fry^  No.  24,  commonwealth 
docket,  Dauphin  common  pleas ;  and  it  is  mentioned  now  only 
because  it  might  otherwise  appear  to  have  been  overlooked.  It 
has  no  effect  upon  the  question  raised  in  this  controversy. 

The  defendant's  additional  exception  is  accordingly  overruled, 
and  the  judgmeilt  already  entered  will  continue  to  stand  as  the 
judgment  of  the  court. 

Error  assigned  was  in  entering  judgment  for  the  common- 
wealth. 

Benjamin  M,  Neady  with  him  McDonald  ^  Cray^  Cooper  ^ 

Van  Swearingen  and  J.  Hall  Musser^  for  appellant. — The  report 

of  the  county  auditors  upon  the  county  treasurer's  account  is 

conclusive,  as  against  both  the  officer  and  the  commonwealth, 
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unless  appealed  from  within  the  time  limited  by  the  act :  Glat- 
felter  v.  Com.,  74  Pa.  74 ;  Siggms  v.  Com.,  86  Pa.  278 ;  Black- 
more  V.  Allegheny  County,  51  Pa.  160. 

The  defendant  contends  that  he  is  entitled  to  receive  a  salary 
of  or  at  least  to  have  credited  to  him  an  amount  up  to  $2,000 
for  each  office  he  holds,  before  dividing  with  the  commonwealth. 

The  tax  on  offices  in  all  counties  containing  less  than  one 
hundred  and  fifty  thousand  inhabitants  must  be  settled  and  col- 
lected under  the  act  of  May  6,  1874,  P.  L.  125,  and  not  under 
the  act  of  April  2, 1868,  sec.  8,  P.  L.  11,  the  act  of  1874  being 
a  statute  embracing  the  essential  provisions  of  the  antecedent 
one  on  the  same  subject,  and  formulating  a  new  S3rstem :  Com. 
v.  Mann,  168  Pa.  297.  While  the  tax  on  offices  must  be  levied 
and  collected  under  the  act  of  1874,  that  tax  must  fall  equally 
upon  every  county  of  the  state,  and  under  the  operations  of  the 
proviso  to  this  act  that  is  impossible. 

The  proviso  fixing  a  different  rate  or  percentage  for  determin- 
ing the  tax  on  offices  which  are  held  separately,  from  that  de- 
termined for  offices  held  together,  is  in  violation  of  article  IX. 
section  1  of  the  constitution,  and  being  a  regulation  of  the  affairs 
of  counties  is  in  violation  of  article  III,  section  7,  clause  2. 

John  P.  EUcin^  deputy  attorney  general,  and  Henry  C.  Me- 
Cormicky  attorney  general,  for  appellee  made  no  oral  argument. 

Opinion  by  Mb.  Chief  Justice  Sterrett,  October  5, 1896  : 
This  case  came  into  the  court  below  on  defendant's  appeal 
from  the  auditor  general's  settlement  against  him  for  fifty  per 
cent  of  the  excess  of  fees  collected  by  him  in  his  several  official 
capacities  as  recorder  of  deeds,  register  of  wills  and  clerk  of  the 
orphans'  court  of  Fayette  county ;  and,  by  agreement  filed  it 
was  tried  without  a  jury  under  the  provisions  of  the  act  of  1874. 
Defendant's  accounts  had  been  examined  and  passed  upon 
by  an  auditor,  appointed  by  the  common  pleas  under  section  10 
of  the  act  of  April  21, 1846,  P.  L.  415,  whose  report,  filed  with 
the  auditor  general,  formed  the  basis  of  the  settlement  from 
which  this  appeal  was  taken.  In  that  report,  allowance  is  made 
for  only  one  salary  of  $2,000.  Deducting  that,  together  with 
clerk  hire  and  office  expenses,  from  the  gross  amount  of  fees 
collected,  leaves  the  excess  of  fees  $2,541.70.    A  further  de- 


Digitized  by 


Google 


COM.  V.  ANDERSON,  Appellant.  179 

1896.]  OpiDion  of  the  Ck)urt 

dnction  of  fifty  per  centum  from  this  latter  sum  gives  $1,270.85 
as  the  balance  duQ  by  the  defendant  to  the  commonwealth  on 
account  of  tax  on  fees.  For  that  sum,  together  with  interest 
and  attorney  general's  commissions,  judgment  was  entered 
against  the  defendant  by  the  court  below.  This  appears  to 
have  been  fully  warranted  by  the  law  and  the  facts  of  the  case 
as  they  appear  in  the  opinion  of  the  learned  trial  judge. 

There  is  no  merit  in  either  of  the  technical  positions  taken 
by  the  defendant ;  and  in  so  far  at  least  as  the  offices  in  ques- 
tion are  concerned,  there  appears  to  be  no  good  reason  for  as- 
sailing the  constitutionality  of  the  act  of  May  6, 1874,  P.  L. 
125.  The  correctness  of  the  judgment  in  favor  of  the  com- 
monwealth is  so  fully  vindicated  in  the  opinion  referred  to  that 
further  discussion  of  the  questions  involved  appears  to  be  un- 
necessary. 

The  act  of  1874  requires  that  clerks  of  the  orphans'  court, 
registers  of  wills,  recorders  of  deeds,  etc.  ^^of  this  commonwealth 
shall  pay  into  the  treasury  for  the  use  of  the  commonwealth, 
after  deducting  all  necessary  clerk  hire  and  office  expenses,  fifty 
per  centum  on  the  amount  of  any  excess  over  and  above  the 
sum  of  two  thousand  dollars,  which  shall  be  found  by  the  audit- 
or, appointed  by  the  court  to  settle  accounts  of  county  officers, 
to  have  been  received  by  any  office  in  any  one  year:  Provided, 
if  two  or  more  of  said  offices  shall  be  held  by  one  person,  the 
auditor  general  shall  add  together  the  fees  received  in  the 
offices  so  held,  and  shall  charge  the  same  percentage  on  the  ag- 
gregate amount  of  fees  received  by  such  person  holding  more 
than  one  of  said  offices."  This  language  admits  of  no  other  rea- 
sonable construction  tiian  that  only  one  salary  shall  be  deducted 
from  the  gross  receipts,  etc.  The  construction  contended  for 
bydefendimt  would  render  the  proviso  inoperative.  On  the 
Other  hand  the  commonwealth's  construction  harmonizes  and 
gives  effect  to  all  the  provisions  of  the  act.  For  those  and 
other  reasons,  more  fully  given  by  the  court  below,  neither  of 
the  assignments  of  error  should  be  sustained. 
Judgment  affirmed* 
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Harrisburg  National  Bank,  Appellant,  v.  Elizabeth  Reily 
Bradshaw. 

Married  women — AccomtnodcUion  indoraer— -Renewal  ofatUenupUal  in^ 
dorscment—Aci  of  June  8,  1893. 

A  woman  who  has  indorsed  a  promissory  note  for  the  accommodation 
of  another,  before  her  marriage,  may  after  marriage  renew  such  indorse* 
ment,  and  she  will  not  be  relieved  from  liability  by  the  act  of  June  8, 
1893,  P.  L.  345,  which  provides  that  she  may  not  '*  become  accommoda- 
tion endorser,  maker,  guarantor  or  surety  for  anodier.^'  In  such  a  case 
she  does  not  enter  a  new  obligation  for  the  benefit  of  another,  but  she  con- 
tinues and  extends  for  her  own  benefit  an  existing  obligation  by  which 
she  was  l>ound.  It  is  immaterial  that  the  bank  failed  to  protest  the  orig- 
inal note,  or  that  there  were  intervals  of  days  or  even  weeks  between  the 
maturity  of  some  of  the  renewal  notes  indorsed  after  marriage  and  the 
renewal  thereof,  if  it  was  the  intention  of  the  pai*ties  that  there  should  be 
no  gap,  and  that  the  married  woman  was  to  continue  her  obligation  en- 
tered into  before  maiTiage. 

Where  a  mamed  woman  has  power  to  renew  an  indorsement  after  mar- 
riage she  may  do  it  by  her  attorney,  and  if  the  power  under  which  her 
attorney  acts  is  not  broad  enough,  it  is  competent  for  her  to  ratify  and 
confirm  his  act. 

Argued  June  2,  1896.  Appeal,  No.  16,  May  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Dauphin  Co.,  June  T.,  1895, 
No.  408,  on  trial  by  court  without  a  jury.  Before  Steb- 
RETT,  C.  J.,  Gbeen,  Williams,  McColltjm,  Mitchbll,  Dsan 
and  Fell,  JJ.    Reversed. 

Foreign  attachment  in  assumpsit  on  promissoiy  note. 

SiMONTON,  P.  J.,  found  the  facts  to  be  as  follows : 
This  case  was  tried  by  the  court  without  a  jury  as  provided 
by  liie  act  of  April  22, 1874.    It  is  an  action  in  which  the  plain- 
tiff seeks  to  recover  from  the  defendant  the  sum  of  $10,817.97, 
•with  interest  from  December  20, 1894,  upon  the  following 

FACTS. 

1.  In  July,  1889,  Miss  Elizabeth  Reily  indorsed  a  note  for 
$10,000  for  the  accommodation  of  her  brother,  John  W.  Reily, 
which  was  discounted  for  him  by  the  Harrisburg  National  Bank, 


Digitized  by 


Google 


HARRISBURG  NAT.  BANK,  Appellant,  v.  BRADSHAW.   181 

18%.]        Opinion  of  the  Court  below— Assignment  of  Error. 

with  knowledge  that  she  was  an  accommodation  indorser,  and 
when  this  note  matured  on  November  4,  1889,  she  in  like  man- 
ner indorsed  a  like  note  in  renewal  of  the  first.  Before  the 
second  note  matured  she  became  the  wife  of  Walter  J.  Brad- 
shaw  and  executed  jointly  with  him  a  power  of  attorney  to 
G.  M.  McCauley,  which  is  attached  to  plaintiffs  statement  filed 
in  this  case,  and  is  hereby  referred  to  and  made  part  of  this 
finding. 

2.  After  her  marriage  and  the  execution  and  delivery  of  this 
power  of  attorney  she  removed  to  Helena,  Montana,  where  she 
resided  when  the  second  note  matured  on  March  7,  1890.  On 
that  day  the  attention  of  her  attorney  was  called  to  this  note 
by  the  president  of  the  bank,  who  asked  him  to  indorse  a  note 
in  renewal.  Mr.  McCauley  expressed  doubt  whether  he  had 
authority  so  to.  do,  and  the  president  said,  if  he  would  indorse 
it,  it  would  be  satisfactory,  which  he  then  did.  He  had  no 
knowledge  of  the  execution  of  the  note  until  this  time,  and 
Mrs.  Bradshaw  had  not  mentioned  it  to  him  nor  given  him  any 
authority  to  act  for  her  except  the  power  of  attorney  above 
referred  to.  No  protest  or  notice  of  nonpayment  was  made  or 
given  as  to  the  note  which  then  matured.  At  this  time  the 
balance  to  the  credit  of  John  W.  Reily  on  the  books  of  the  bank 
was  $2,558.06. 

3.  Thereafter  at  intervals  of  four  months  until  August  17, 
1894,  notes  each  in  renewal  of  the  preceding  one  were  given  to 
the  bank  with  the  accommodation  indorsement  of  Elizabeth  R. 
Bradshaw,  the  defendant.  None  of  these  renewal  notes  was 
protested,  and  there  were  intervals  of,  in  some  cases,  two  or 
three  days,  and  in  others  as  many  weeks,  between  the  maturity 
of  a  given  note  and  the  indorsement  and  delivery  of  the  renewal. 
Most  of  the  notes  when  matured  and  renewed  were  delivered 
to  the  attorney  of  John  W.  Reily  and  Mrs.  Bradshaw,  and  the 
renewal  interest  was  paid  by  him,  on  account  of  John  W.  Reily. 

4.  When  the  last  note  matured  on  December  20,  1894,  it 
amounted  with  interest  to  $10,817,  and  it  was  duly  protested 
and  notice  of  nonpayment  was  sent  to  the  defendant. 

The  court  entered  judgment  for  defendant. 

Error  a%%igned  was  entry  of  judgment  for  defendant. 
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(7.  L.  Baileyy  of  Wolfe  ^  Bailey^  and  Robert  Snodgrass^  for 
appellant. — AH  of  the  notes  subsequent  to  the  original  were 
"  renewals  "  and  were  so  marked.  They  were  not  payments  in 
any  sense,  nor  were  they  shown  to  have  been  tendered  or  accepted 
as  such.  They  could  not  have  been  considered  as  payments 
unless  it  was  clearly  shown  that  they  were  so  intended :  Ran- 
dolph on  Com.  Paper,  sec.  1511 ;  Daniel  on  Neg.  Instruments, 
sec.  1266 ;  Ritter  v.  Singmaster,  78  Pa.  400  ;  Brown  v.  Scott, 
51  Pa.  857.  If  the  renewals  in  question  were  not  payments, 
but  operated  simply  as  a  suspension  of  the  right  of  action^  the 
obligation  evidenced  by  the  contract  remained,  and  necessarily 
related  back  to  the  origin  of  the  debt :  Overholt  v.  Mt.  Pleasant 
Bank,  82  Pa.  490 ;  Stephens  v.  Bank,  88  Pa.  157.  If  this  con- 
tention be  sound,  it  seems  to  follow  that  the  true  test  of  liability 
ill  the  present  case  must  depend  upon  the  question  whether  or 
not  an  antenuptial  contract  of  indorsement  falls  within  the  pro- 
hibition of  the  acts  of  1887  and  1893.  It  may  be  safely  assumed 
that  these  acts  did  not  impose  any  additional  restrictions  upon 
married  women.  On  the  contrary,  their  plain  import  is  to 
enlarge  the  powers  of  a  feme  sole  except  in  certain  specified 
particulars:  Real  Est.  Co.  v.  Roop,  132  Pa.  496;  Koechling 
V.  Henkel,  144  Pa.  215. 

Under  the  proviso  to  the  act  of  April  11,  1848,  a  married 
woman  was  liable  for  a  debt  contracted  by  her  before  marriage, 
but  she  could  not  give  a  bond  or  confess  judgment  in  satisfac- 
tion of  such  debt :  Glyde  v.  Keister.  32  Pa.  87 ;  Finley's  App., 
67  Pa.  453.  Since  the  acts  of  1887  and  1898,  she  can  confess 
a  judgment,  or  do  any  other  act  in  recognition  of  her  liability 
in  such  cases,  to  the  same  extent  as  if  she  were  feme  sole : 
Adams  v.  Grey,  154  Pa.  258  ;  McCormick  v.  Buttorf,  155  Pa. 
331 ;  Mitchell  v.  Richmond,  164  Pa.  566 ;  Mahon  v.  Gormley, 
24  Pa.  80. 

Demand  and  notice  are  not  parts  of  the  contract,  but  mere 
steps  in  the  remedy,  which  may  be  waived  by  the  indorser : 
Barclay  v.  Weaver,  19  Pa.  396.  If  ihe  indorser  had  remained 
a  feme  sole,  she  would  undoubtedly  have  been  bound,  and  if  ia 
case  the  last  note  had  been  lost  she  had  been  sued  on  the  orig- 
inal note  or  any  of  the  intermediate  renewals,  her  conduct  would 
clearly  have  amounted  to  a  waiver  of  demand  and  notice :  Sherer 
V.  Bank,  88  Pa.  134. 


Digitized  by 


Google 


HARRTSBURG  NAT.  BANK,  Appellant,  r.  BRADSHAW.    183 
1896.]  Arguments — Opinion  of  the  Court. 

Samuel  J.  M.  McCarreU^  with  him  Jno.  A.  Herman ^  fbr  appel- 
lee.— It  is  not  contended  that  an  antenuptial  contract  cannot 
be  enforced  against  a  married  woman.  The  argument  of  the 
learned  counsel  for  appellant  seems  to  be  based  upon  the  theory 
tiiat  the  antenuptial  contract  of  accommodation  indorsement 
fixed  upon  the  appellee  an  absolute  liability  to  pay  the  note  of 
Norember  4, 1890.  No  such  liability,  however,  was  created  by 
the  indorsement.  Her  liability,  as  is  well  settled,  was  only  con- 
ditional or  contingent :  McKinney  v.  Crawford,  8  S.  &  R.  357 ; 
Brenzer  v.  Wightman,  7  W.  &  S.  266. 

In  the  liglit  of  these,  and  many  other  decisions  of  like  import 
which  might  be  cited,  we  confidently  contend  that  the  con- 
tingent liability  arising  from  the  accommodation  indorsement 
of  the  appellee,  dum  sola,  never  became  fixed  and  absolute.  The 
failure  to  give  due  notice  of  the  nonpayment  of  the  note,  ma- 
turing March  7, 1890,  effectually  discharged  her  from  her  con- 
tingent liability.  The  subsequent  renewals  signed  by  her  were 
"  new  undertakings,"  which  she  was  not  competent  to  make, 
for  the  acts  of  1887  and  1893  expressly  continue  the  disability 
of  a  married  woman  to  "  become  the  accommodation  endorser, 
guaranty  or  surety  for  another:"  Patrick  &  Co.  v.  Smith,  165 
Pa.  526. 

Opinion  by  Mr.  Justice  Fell,  October  5, 1896 : 
The  question  presented  by  this  case  relates  to  the  power  of  a 
married  woman  to  bind  herself  by  the  renewal  of  an  accom- 
modation indorsement  made  before  her  marriage.  The  defend- 
ant, when  single,  indorsed  a  promissory  note  at  four  months 
for  $10,000  for  the  accommodation  of  the  maker,  her  brother. 
Once  before  marriage  she  renewed  her  indorsement,  and  after 
her  marriage  she  renewed  it  as  the  notes  became  due  at  inter- 
vals of  four  months  for  the  period  of  nearly  five  years.  The 
last  of  the  series  of  notes  was  protested  and  this  suit  brouglit 
upon  it.  The  statement  was  drawn  and  the  case  presented  by 
the  plaintiff  upon  the  theory  that  the  notes  given  before  mar- 
riage and  the  renewals  after  marriage  were  parts  of  a  continu- 
ing transaction,  and  that  the  defendant's  liability  was  to  be 
drawn  from  the  whole  of  it. 

The  marriage  of  the  defendant  did  not  affect  her  relation  to 
obligations  into  which  she  had  previously  entered  so  as  to 
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release  her  from  on  antenuptial  contract,  and  it  is  conceded 
that  the  protest  of  the  first  note  which  became  due  after  her 
marriage  would  have  fixed  her  liability  as  to  it ;  but  it  is  claimed 
that  she  was  without  power  after  marriage  to  renew  her  indorse- 
ment, as  she  is  not  permitted  by  the  act  of  June  8,  1893, 
to  become  an  accommodation  indorser.  The  learned  judge 
before  whom  the  case  was  tried  without  a  jury  held  as  conclu- 
sions of  law  that  the  defendant  was  discharged  from  liability 
upon  the  note  indoraed  by  her  before  marriage  and  which 
matured  thereafter  by  the  failure  of  the  bank  to  protest  it  for 
nonpajrment;  that  the  failure  to  protest  was  not  waived  by  the 
indorsement  of  new  notes  from  time  to  time,  and  that  she  was 
not  bound  by  the  indorsements  made  after  marriage  for  the 
reason  that  she  was  incompetent  to  incur  liability  as  an  accom- 
modation indorser. 

The  primary  question  is  whether  a  married  woman  is  bound 
by  the  renewal  of  an  existing  valid  contract  entered  into  before 
marriage  when  the  contract  is  one  which  the  law  does  not 
authorize  her  to  make  after  marriage.  The  act  of  1898  gives  a 
married  woman  the  same  right  to  acquire,  control  and  dispose 
of  property  and  to  make  contracts  in  relation  thereto  that  she 
possessed  before  marriage.  The  limitation  placed  upon  the 
power  conferred  is  that  she  "  may  not  become  accommodation 
endorser,  maker,  guarantor  or  surety  for  another."  The  purpose 
of  the  limitation  is  to  protect  her  from  contracts  not  connected 
with  the  management  of  her  estate  and  from  which  she  could 
derive  no  advantage.  As  to  contracts  relating  to  her  own  estate 
or  affairs  the  existing  restraint  was  removed ;  it  remains  as  to 
a  class  of  contracts  into  which  she  might  be  induced  or  con- 
strained to  enter  for  the  benefit  of  others. 

The  defendant  was  liable  on  the  indorsement  of  the  note 
which  became  due  two  months  after  her  marriage.  True,  her 
liability  was  conditional  only,  but  it  would  have  been  fixed  and 
made  absolute  by  protest  and  notice.  By  the  renewal  of  her 
indorsement  she  did  not  enter  into  a  new  obligation  for  the 
benefit  of  another,  but  she  continued  and  extended  for  her  own 
benefit  an  existing  obligation  by  which  she  was  bound.  By  so 
doing  she  did  not  '^  become  an  accommodation  endorser  "  and 
enter  into  a  new  forbidden  contract.  The  contract  already 
existed,  and  its  continuance  was  for  the  relief  and  benefit  of 
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her  estate.  A  construction  of  the  act  which  denies  a  woman 
after  marriage  the  power  to  continue  an  antecedent  obligation 
would  in  many  cases  impose  a  hardship  upon  her.  If  she  can* 
not  continue,  the  alternative  is  to  pay,  however  great  may  be 
the  loss  to  her  estate.  Such  a  construction  is  not  required  by 
the  letter  of  the  act,  and  would  not  be  in  harmony  with  its 
spirit.  The  proviso  of  the  act  of  1887,  which  is  incorporated 
into  the  act  of  1893,  is  for  the  protection  of  women  after  mar- 
riage from  a  class  of  contracts  in  which  they  have  no  direct 
interest,  and  from  which  their  estates  can  derive  no  advantage. 
The  renewal  of  an  obligation  contracted  before  marriage,  we 
tiiink,  does  not  come  within  the  meaning  of  the  act,  although 
the  obligation  may  belong  to  the  prohibited  class.  The  bank 
could  have  bound  the  defendant  to  the  payment  of  the  note 
absolutely  by  protest.  She  could  have  bound  herself  by  a 
waiver  of  protest.  The  renewal  of  her  indorsement  at  the 
maturity  of  the  note  was  but  the  recognition  and  continuance 
of  an  obligation  which  she  had  before  assumed  and  which  was 
binding  upon  her. 

Whether  the  power  of  attorney  given  by  the  defendant  to 
6.  M.  McCauley  authorized  the  indorsement  made  by  him  of 
tiie  note  of  March  7, 1890,  is  not  material.  If  she  had  power 
to  renew  the  indorsement  after  marriage  she  could  do  it  by  her 
attorney,  and  if  the  power  under  which  he  acted  was  not  broad 
enough  it  was  competent  for  her  to  ratify  and  coniSrm  his  act. 
This  she  did. 

The  indorsement  of  notes  in  renewal  by  the  defendant  after 
she  had  been  released  from  liability  on  preceding  notes  because 
of  the  failure  of  the  bank  to  protest  them  for  nonpayment  was 
not  imder  the  circumstances  the  assumption  of  a  new  liability 
as  accommodation  indorser.  After  her  marriage  she  resided  in 
Montana.  The  notes  were  sent  to  her  by  her  attorney  for  in- 
doTsement.  Most  of  them  were  returned  to  the  bank  before  the 
maturity  of  the  notes  wliich  they  were  intended  to  renew.  The 
bank  relied  upon  her  carrying  out  in  good  faith  the  understand- 
ing which  existed  between  them  as  to  renewals.  She  did  carry 
it  out.  It  was  not  at  any  time  the  intention  of  either  party  that 
she  was  assuming  a  new  obligation  for  her  brother ;  but  it  was 
the  intention  of  both  that  the  renewals  should  be  as  of  the  dates 
of  the  notes  renewed,  that  there  should  be  no  gap,  and  that  she 
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was  continuing  her  own  obligation  entered  into  before  marriage 
by  which  she  was  bound. 

While  the  defendant  was  not  authorized  after  marriage  to 
enter  into  a  new  contract  as  accommodation  indorser,  it  was 
competent  for  her  to  continue  her  valid  antenuptial  contract. 
In  dealing  with  this  the  act  of  1898  imposed  no  limitation  upon 
her  power.  She  could  have  taken  advantage,  as  could  any  in- 
dorser,  of  the  failure  of  demand  and  notice  by  the  holder  of  the 
note,  or  she  could  overlook  the  omission  and  recognize  and 
reassert  her  liability  by  a  new  indorsement.  By  so  doing  she 
was  not  entering  into  a  new  contract  not  authorized  by  the  act. 

Substantially  the  same  principle  was  asserted  in  Brunner's 
Appeal,  47  Pa.  67.  Under  the  act  of  1848  a  married  woman 
was  liable  on  her  antenuptial  contract,  but  was  without  power 
to  confess  judgment  for  a  debt  due  by  her.  It  was  held  in  the 
case  cited  that  she  could  agree  to  the  revival  of  a  judgment 
entered  after  marriage  by  virtue  of  a  power  of  attorney  signed 
by  her  before  marriage,  for  the  reason  that  it  was  not  the  crea- 
tion of  a  new  liability  but  the  renewal  of  one  already  existing. 
We  are  of  opinion  that  under  the  findings  of  fact  judgment 
should  have  been  entered  for  the  plaintiff. 

The  judgment  is  reversed  and  set  aside,  and  now,  October  5, 
1896,  judgment  is  entered  for  the  plaintiff  for  the  amount  of 
the  note  of  August  17,  1894,  with  interest  and  costs  of  protest, 
112,202.06. 
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street  raUways^ConstittUional  lato— Article  16,  station  7  of  the  consti- 
tution. 

Street  railway  companies  are  within  the  operation  of  article  16,  seo- 
tion  7  of  the  constitution  of  1874,  which  proyides  that  **  no  corporation 
shall  issue  stock  or  bonds,  except  for  money,  labor  done  or  money  or 
property  actually  received ;  and  all  flctitioas  increase  of  stock  or  indebt- 
eilness  shall  be  void." 
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Strtet  raOways—RaUroads—Act  of  May  7,  1887. 

Street  railway  companies  are  ♦•railroad  corporations"  within  the  mean- 
igg:  of  the  act  of  May  7, 1887,  P.  L.  94,  entitled  ♦♦  An  act  to  enforce  against 
milroad  corporations  the  provisions  of  section  seven,  of  article  sixteen  of 
the  constitution.^^ 

Street  railways— Attorney  general— Mandamus— Act  of  May  7,  1887. 

**  Two  reputable  citizens  resident  in  the  region  ti*avei*sed  by  the  line^* 
of  a  street  railway  company  have  a  standing  to  petition  the  court  for  a 
mandamus  to  compel  the  attorney  general  to  institute  proceedings  against 
a  street  railway  company  to  enfoixse  the  provisions  of  the  act  of  May  7, 
1887 ;  but  before  that  officer  will  be  subject  to  a  writ  of  mandamus  to  com- 
pel him  to  proceed  under  the  act  of  May  7,  1887,  he  htis  a  right  to  know 
the  strength  of  the  case  he  is  asked  to  present  in  the  name  of  the  common- 
wealth ;  and  the  parties  asking  him  to  pr(N;eed  must  present  for  his  con* 
sldoratioD  facts  showing  a  prima  facie  ciise. 

Argued  June  2, 1896.  Appeals,  Nos.  17  and  19,  May  T.,  1896, 
by  defendant,  from  judgments  of  C.  P.  Daupliin  Co.,  Common- 
wealth Docket,  1895,  Nos.  25  and  26,  granting  a  peremptory 
mandamus.  Before  Stebrett,  C.  J.,  Green,  Williams,  Mo- 
CoLLUM,  Mitchell,  Dean  and  Fell,  J  J.    Reversed. 

Petition  for  mandamus.     Before  Simonton,  P.  J. 

Frcm  the  record  it  appeared  that  the  Reading  Traction  Com- 
pany was  incorporated  under  the  act  approved  March  22, 1887, 
entitled  "  An  act  to  provide  for  the  incorporation  and  regulation 
of  motor  power  companies  for  operating  passenger  railways  by 
electricity,  cable  or  other  means."  The  Reading  &  Womels- 
dorf  Electric  Railway  Company  was  incorporated  under  the 
provisions  of  the  act  of  assembly,  approved  May  14, 1889,  en- 
titled "An  act  to  provide  for  the  incorporation  and  govern- 
ment of  street  railway  companies  in  this  commonwealth." 

In  July,  1895,  an  application  was  made  to  the  attorney  gen- 
eral by  J.  H.  Cheetham  and  Henry  Landis,  M.  D.,  "  two  repu- 
table citizens,  resident  in  the  region  traversed  by  the  line  of  the 
railroad  "  for  process  against  the  two  companies  above  named 
upon  the  ground  that  they  had  issued  stock  contrary  to  the 
provisions  of  the  act  of  May  7, 1887,  entitled  "An  act  to  en- 
force against  railroad  corporations  the  provisions  of  section 
seven  of  article  sixteen  of  the  coAstitution."  After  full  hear- 
ing the  attorney  general  refused  to  proceed  against  said  com- 
panies upon  the  ground:  First,  that  traction  companies  and 
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street  passenger  railway  companies  were  not  within  the  purview 
of  the  act  of  1887 ;  and,  second,  if  they  were,  that  no  such  com- 
plaint had  been  made  before  the  attorney  general  as  would  war- 
rant him  in  commencing  proceedings  "  at  law  or  in  equity  "  ba 
provided  by  section  four  of  said  act  of  1887.  A  rehearing  was 
granted  on  the  application  of  counsel  for  Messrs.  Cheetham 
and  Landis,  and  their  application  was  again  refused.  The  com- 
plainants then  filed  their  petition  in  the  court  of  common  pleas 
of  Dauphin  county,  praying  for  a  mandamus  against  the  attor- 
ney general,  commanding  him  to  commence  proceedings  "at 
law  or  in  equity,"  as  provided  by  the  said  act  of  1887.  The 
court  below,  in  an  opinion  by  Simonton,  P.  J.,  awarded  a  per- 
emptory mandamus,  holding  that  motor  power  companies  and 
street  passenger  railway  companies  were  within  the  provisions 
of  the  act  of  1887 ;  that  the  attorney  general  was  absolutely 
without  any  dtecretion  when  complaint  was  made  by  "  two  rep- 
utable citizens,  resident  in  the  region  traversed  by  the  line  of 
the  railroad,"  and,  further,  that  it  was  not  necessary  that  the 
"  two  reputable  citizens  "  should  be  interested  either  as  stock- 
holders or  creditors,  but  that  all  that  was  necessary  was  that 
they  should  swear  that  they  resided  "  in  the  region  traversed  by 
the  line  of  the  raihx)ad."  From  these  judgments  appeals  were 
taken  by  the  attorney  general. 

Error  assigned  was  judgment  awarding  a  peremptory  writ  of 
mandamus. 

Henry  C.  McCormick^  attorney  general,  with  him  John  P. 
Elkin^  deputy  attorney  general,  for  appellant. — Though  the 
words  "  railroad  "  and  "  railway "  are  S3monymous,  yet  where 
either  one  or  the  other  is  used  in  a  provision,  and  it  is  evident 
from  the  context  that  a  particular  kind  of  road  is  intended,  that 
kind  of  road  only  will  be  held  to  be  the  subject-matter  of  the 
enactment:  Gyger  v.  R.  R.,  186  Pa.  96;  Hestonville  etc.  R.  R. 
V.  Phila.,  89  Pa.  210 ;  Borough  of  Millvale  v.  Evergreen  Ry., 
181  Pa.  1. 

It  is  clear.  Tinder  the  act  of  1836,  relating  to  the  duties  of  the 
attorney  general,  that  he  is  clothed  with  discretionary  power  as 
to  the  institution  of  suits  in  the  name  of  the  commonwealth, 
and  it  is  equally  true  that,  unless  the  act  of  1887  changes  tiie 
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well  established  rule,  the  discretionary  power  of  tliat  officer 
can  not  be  supervised  or  controlled  by  the  courts :  High  on  Ex- 
traordinary Legal  Remedies,  sec.  45 ;  Spelling  on  Extraordinary 
Relief,  sec.  1,  304. 

The  petitioners  are  not  persons  beneficially  interested :  Com. 
V.  Allegheny  Bridge  Co.,  20  Pa,  185 ;  Murphy  v.  Farmers  Bank, 
20  Pa.  416 ;  Com.  v.  Phila.  Ger.  &  Nor.  Ry.,  20  Pa.  518;  Com. 
V.  Burrell,  7  Pa.  34;  Com.  App.,  85  Pa.  433. 

Cyrus  G.  Derr^  for  appellees. — The  title  of  the  act  of  May  7, 
1887,  is  ^^  An  act  to  enforce  against  railroad  corporations  the 
provisions  of  section  seven  of  article  sixteen  of  the  constitution." 
The  words  "  railroad  "  and  *'  railway  "  are  synonymous,  and  when 
a  statute  relates  to  "railroad  companies"  or  "railway  com- 
panies," and  there  is  nothing  in  the  title  or  context  which  limits 
its  operation  to  a  particular  kind  of  company,  it  will  be  held  to 
embrace  all  kinds  of  railroad  and  railway  companies,  and  there 
being  nothing  in  the  title  or  body  of  the  act  of  May  7, 1887, 
indicative  of  a  contrary  intent,  it  must  be  taken  to  apply  to  pas- 
senger as  well  as  to  steam  railway  companies :  Hestonville  etc. 
R.  R.  V.  Phila.,  89  Pa.  219 ;  Mace  v.  Cammel,  LofiEt,  782 ;  Cole- 
han  V.  Cooks,  Willes,  395 ;  Holbrook  v.  Holbrook,  1  Pickering, 
250.  The  Reading  Traction  Company  here  in  question  must  be 
regarded  as  a  raih'oad  corporation:  Act  of  March  22,  1887, 
P.  L.  8 ;  Rafferty  v.  Central  Traction  Co.,  147  Pa.  587. 

The  purpose  of  section  4  of  the  act  of  May  7, 1887,  was  to 
insure  proceedings  against  railway  corporations  whenever  two 
reputable  citizens,  as  described  therein,  should  file  with  the  at- 
torney general  a  written  complaint  under  oath,  and  the  language 
"upon  complaint ....  of  any  two  reputable  citizens  ....  it 
shall  be  the  duty  of  the  attorney  general  at  once  to  institute 
proper  proceedings,"  leaves  that  officer  no  discretion,  but  is  a 
legislative  assignment  of  duty  which  he  is  not  at  liberty  to.diu- 
legard :  Com.  v.  Burrell,  7  Pa.  84 ;  Com.  v.  McHale,  97  Pa. 
406. 

The  interest  requisite  to  entitle  the  appellees  to  a  writ  of 
mandamus  under  the  provisions  of  the  act  entitled  "  An  act 
relating  to  mandamus,"  approved  June  8, 1893,  P.  L.  345,  is  a 
beneficial  interest  in  the  results  sought  to  be  obtained,  and  the 
f^pellees  in  this  case  have  such  beneficial  interest :  Heffner  v. 
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Com.,  28  Pa.  112;  Union  Pacific  R.  R.  v.  HaU,  1  Otto,  (U.  S.), 
343 ;  Mechem's  Public  Offices  &  Officers,  sec.  948. 

The  complaints  filed  by  tlie  appellees  with  the  attorney  gen- 
eral against  the  companies  in  question  were  precisely  in  accord- 
ance with  the  provisions  of  tlie  act  of  1887 :  Blatch  v.  Archer, 
Cowper,  63 ;  Fowler  v.  Sargeant,  1  Grant's  Cases,  366 ;  Frick 
V.  Barbour,  64  Pa.  120. 

Opinion  by  Mb.  Justice  Williams,  October  5, 1896 : 
.  The  constitution  provides,  art.  16,  sec.  7,  that  "No  corpora- 
tion shall  issue  stock  or  bonds  except  for  money,  labor  done,  or 
money  or  property  actually  received ;  and  all  fictitious  increase 
of  stock  or  indebtedness  shall  be  void."  There  is  no  exemption 
from  the  operation  of  this  prohibition,  and  it  is  perfectly  obvious 
therefore  that  street  railway  corporations  are  within -it.  They 
are  exposed  to  the  mischief  to  be  guarded  against.  They  are 
within  the  remedy  proposed  by  the  people  in  the  fundamental 
law.  A  few  years'  experience  under  the  new  constitutional 
provision  appears  to  have  satisfied  the  legislature  that  the  frauds 
forbidden  by  art.  16,  sec.  7,  were  most  frequently  perpetrated 
by  railway  corporations.  Accordingly,  in  1887,  a  law  was 
passed  having  for  its  title  "  An  act  to  enforce  sec.  7  of  art.  16 
of  the  constitution  against  railroad  corporations."  Not  only 
does  the  title  indicate  its  purpose  but  its  preamble  also  recites 
the  constitutional  prohibition,  its  violation  by  means  of  various 
devices  by  railroad  corporations,  and  the  intent  to  provide  a 
more  effective  means  for  the  protection  of  the  public  against  the 
evil.  The  several  sections  of  the  act  provide  that  "no  railway 
corporation  of  this  commonwealth,  its  directors  or  officers  "  shall 
issue,  or  authorize  the  issue,  of  any  stock  of  the  corporation 
"  for  less  than  its  par  value,"  which  par  value  in  money  shall  be 
actually  paid  into  the  treasury  of  such  corporation  before  the 
stock  issues. 

They  further  provide  that  no  bond  shall  be  issued  for  less 
than  its  fair  market  value ;  and  that  all  stock  and  bonds  issued 
in  violation  of  the  provisions  "  shall  be  void."  The  act  then 
provides  a  form  of  procedure  by  means  of  which  the  several 
provisions  of  the  act  may  be  enforced,  and  the  stock  or  bonds, 
or  both,  issued  in  violation  of  the  act  may  be  adjudged  to  be 
void,  and  the  officer  or  officers  issuing  such  stock  or  bonds  pun- 
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ished  as  they  most  richly  deserve  to  be.  This  was  a  proceeding 
under  the  act  of  1887  to  have  certain  shares  of  stock  and  certain 
bonds  alleged  to  have  been  issued  in  violation  of  its  terms,  and 
of  the  provision  of  the  constitution,  declared  to  be  void ;  and  to 
restrain  the  officers  from  the  delivery  of  such  of  the  shares  and 
bonds  as  might  still  be  within  their  control.  The  application 
was  first  made  to  the  attorney  general,  and  was  refused  by  him 
On  the  theory  that  street  railway  corporations  were  not "  railroad 
corporations  "  within  the  meaning  of  the  act  of  1887.  The  ap- 
pUcation  for  a  writ  of  mandamus  was  then  made ;  and  to  that 
an  additional  defense  is  interposed  on  the  ground  that  the  re- 
fusal by  him  to  proceed  against  the  corporations  alleged  to  have 
violated  the  act  of  1887  was  the  exercise  of  an  official  discretion 
\ij  the  attorney  general  and  was  not  reviewable  in  the  common 
pleas.  The  learned  judge  of  the  court  below  ruled  in  favor  of 
the  petitioners  on  both  points.  The  attorney  general  appealed 
for  the  purpose,  as  we  have  no  doubt,  of  getting  an  authoritative 
construction  of  the  act  of  1887,  by  which  the  position  of  street 
railroads  under  its  provisions,  and  the  limits  of  his  own  official 
duty  might  be  definitely  settled. 

We  have  therefore  two  questions  presented  on  this  record. 
First,  are  street  railroads  within  the  purview  of  the  act  of  1887  ? 
Second,  what,  if  any,  discretion  does  the  4th  section  of  the  act 
leave  to  the  attorney  general  in  regard  to  its  enforcement? 
The  first  of  these  questions  does  not  require  an  elaborate  con- 
sideration. The  constitutional  provision  includes  all  corpora- 
tions, organized  for  business  purposes,  in  its  prohibition.  The 
act  of  1887  selects  from  the  mass  of  corporations  a  single  class, 
viz:  "railroad  corporations,"  and  provides  for  them.  These 
words  include  all  railroad  corporations  unless  their  comprehen- 
sive character  is  restricted  by  words  of  limitation  found  in  the 
title,  or  in  the  body  of  the  act :  Rafferty  v.  Traction  Co.,  147 
Pa.  679;  Millvale  v.  Raih-oad  Co.,  181  Pa.  1.  There  are  no 
such  restrictive  words  in  the  title.  There  are  no  words  in  the 
body  of  the  act  that  were  intended,  or  that  can  fairly  be  used, 
to  differentiate  steam  railroads  from  all  other  railroads  as  the 
corporations  to  be  affected  by  its  provisions ;  or  that  were  in- 
tended, or  can  be  fairly  used,  to  exempt  street  railroad  corpora- 
tions from  its  operation.  There  are  some  expressions  made  use 
of  in  the  2d  section,  and  some  in  the  4th,  that  are  more  usually 
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used  with  reference  to  steam  railroads ;  some  that  are  equally 
applicable  to  any  sort  of  a  railroad  corporation ;  but  none  that 
may  be  said  to  be  peculiar  to  any  one  class  of  railroads. 

There  is  therefore  nothing  in  the  words  employed  in  the  body 
of  the  act  that  requires  us  to  restrict  the  generality  of  its  title, 
or  that  would  justify  us  in  so  doing.  Street  railways  are 
clearly  within  the  constitutional  prohibition.  They  are  within 
the  mischief  recited  in  the  preamble  to  the  act  of  1887.  They 
are  within  the  remedy  which  the  act  provides.  The  ruling  of 
the  learned  judge  of  the  court  below  on  this  point  is  afl&rmed. 
This  question  being  settled  the  right  of  the  petitioners  to  be 
heard  follows.  They  are  clearly  within  the  class  of  persons 
authorized  to  proceed  by  section  4  of  the  act.  Having  a  right 
to  be  heard  on  the  question  of  the  validity  of  the  stocks  or 
bonds  issued,  when  that  right  is  denied  they  are  persons  bene- 
ficially interested  in  the  subject-matter  in  regard  to  which  the 
writ  of  mandamus  is  prayed  for. 

The  second  question  still  remains  to  be  considered.  The 
learned  judge  of  the  common  pleas  denied  the  possession  of 
any  discretionary  power  by  the  attorney  general  so  far  as  pro- 
ceedings under  the  act  of  1887  are  concerned,  and  held  that 
"  on  the  facts  shown  by  the  petition  it  became  the  duty  of  the 
attorney  general  to  proceed  against  the  corporations  named." 
On  the  other  hand  it  is  contended  by  the  learned  attorney  gen- 
eral that  the  complaint  provided  for  in  the  4th  section  of  the 
act  is  addressed  to  him  as  the  law  officer  of  the  commonwealth, 
is  to  be  heard  and  disposed  of  by  him,  and  that  his  decision  not 
to  proceed  in  the  courts  upon  the  facts  so  presented  is  a  final 
disposition  of  the  complaint  and  conclusive  upon  the  petitioners. 

We  cannot  adopt  either  of  the  views  so  presented  without 
considerable  qualification.  The  attorney  general  is  the  law 
officer  of  the  commonwealth  and  represents  her  in  all  her  litiga- 
tion. In  proceeding  under  the  act  of  1887  he  must  use  the 
name  of  the  commonwealth,  and  the  costs,  if  he  is  unsuccessful 
must  fall  on  the  commonwealth.  When  a  complaint  reaches  him 
an  inquiry  into  the  facts  may  satisfy  him  that  the  complainants 
have  been  misled,  or  that  they  really  have  no  information  on  the 
subject,  but  are  acting  from  malicious  motives  or  for  stock  job- 
bing purposes.  He  may  see  very  clearly  that  to  proceed  under 
the  act  would  be  unwise,  would  invite  certain  defeat,  and  fasten 
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a  bill  of  costs  unnecessarily  on  the  commonwealth.  Under  such 
circumstances  it  is  the  duty  of  the  attorney  general,  under  his 
official  oath,  to  say  to  the  complainants  "  you  have  no  case ; " 
and  it  is  his  right  to  decline  to  ask  for  the  complainants  relief 
he  is  satisfied  they  have  no  right  to.  If  then  the  complainants 
have  any  proofis  to  submit  in  support  of  their  complaint  they 
should  present  them.  If  they  can  show  a  prima  facie  case  in 
support  of  the  facts  alleged  they  have  met  the  only  objection 
the  attorney  general  can  interpose  and  it  will  then  become  his 
duty  to  proceed.  The  question  of  public  benefit,  and  that  of 
public  policy,  have  been  settled  by  the  action  of  the  legislature. 
Have  the  complainants  a  prima  facie  case  is  the  question  which 
the  legislature  has  not  conclusively  settled,  and  which  is  there- 
fore open  for  consideration  by  him.  If  after  they  have  presented 
for  his  consideration  facts  that  justify  their  complaint  he  still 
refuses  to  proceed,  it  may  well  be  urged  that  he  is  not  exercis- 
ing the  sound  discretion  of  a  public  officer,  but  the  arbitrary  will 
of  one  who  refuses  to  discharge  a  public  duty  because  he  has 
the  physical  power  to  do  so. 

Before  the  attorney  general  is  subject  to  a  writ  of  mandamus 
to  compel  him  to  proceed  tmder  the  act  of  1887,  he  has  a  right 
to  know  the  strength  of  the  case  he  is  asked  to  present  in  the 
name  of  the  commonwealth ;.  and  unless  the  petitioner  shows  a 
prima  facie  case  under  the  statute  when  a  mandamus  is  asked 
for,  it  should  be  presumed  that  the  refusal  of  the  attorney  gen- 
eral rested  on  his  conclusion  from  all  the  facts  before  him  that 
the  complaint  could  not  be  sustained  by  proof.  We  reverse  the 
decree  in  this  case  for  this  reason  only.  The  record  is  remitted, 
and  the  petitioners  may  present  the  facts  to  the  attorney  general 
by  the  affidavits  of  any  competent  witnesses,  and  if  they  are 
able  to  show,  prima  facie,  a  case  which  would  justify  the  pro- 
ceedings they  invoke,  we  have  no  doubt  the  respondent  will 
give  prompt  and  vigorous  attention  to  their  complaint.  The 
investigation  made  by  him  will  be  ex  parte,  and  carried  so  far 
only  as  to  show  that  a  prima  facie  case  in  support  of  the  com- 
plaint exists. 

Vol.  clxxyiii— 18 
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Elizabeth  Greenfield  v.  East  Harrisburg  Passenger  Rail- 
way Company,  Appellant. 

Negligence — Street  railways— Crossing —Collision  with  wagon. 
In  an  action  against  a  street  railway  company  operating  an  electric  rail- 
way, to  recover  damages  for  the  killing  of  plaintiffs  husband  while  he  was 
driving  a  two  horse  wagon  over  the  railway  at  a  public  crossing,  the  case  is 
for  the  jury  where  the  evidence  for  the  plaintiff  though  contradicted  is  in 
effect  that  the  car  which  collided  with  the  wagon  was  run  at  a  high  rate 
of  speed,  that  no  signal  was  given,  that  the  deceased  looked  and  listened 
before  going  upon  the  track,  and  that  obstructions  of  the  view  at  the  cross- 
ing made  it  a  dangerous  one. 

Argued  June  2,  1896.  Appeal,  No.  20,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  June  T.,  1895, 
No.  67,  on  verdict  for  plaintiff.  Before  Steekett,  C.  J.,  Gkeen, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ. 
Affirmed. 

Trespass  for  death  of  plaintiff's  husband.  Before  Simon- 
ton,  P.  J. 

At  the  trial  it  appeared  that  plaintiff's  husband,  Irwin  J. 
Greenfield,  was  injured  by  one  of  defendant's  cars  on  Octo- 
ber 18, 1894,  and  died  from  his  injuries  on  October  24.  The 
accident  occurred  at  the  intersection  of  Deny  street  and  19 1/2 
street.  The  defendant  operated  a  single  track  electric  railway 
upon  Deny  street.  At  the  southeast  comer  of  the  intersection 
of  the  two  streets  was  a  stable  fronting  on  Deny  street  and 
extending  back  along  19  1/2  street  about  twenty  feet.  To  the 
east  of  the  stable  on  the  south  side  of  Deny  street  about  two 
hundred  feet  was  an  ice  house  with  a  frontage  of  about  sixty 
feet  on  Deny  street  and  a  depth  of  about  seventy  or  eighty 
feet.  19  1/2  street  descended  by  a  very  steep  grade  from 
Deny  street  until  it  reached  the  rear  end  of  the  stable.  From 
the  crossing  eastward  Derry  street  is  substantially  level  for  a 
distance  of  about  two  hundred  and  fifty  feet  to  a  point  near  the 
ice  house.  From  this  point  it  rises  by  a  long  steep  grade.  To 
the  west,  beginning  at  19  1/2  street,  Derry  street  rose  by  a 
heavy  grade.  There  was  evidence  that  on  the  day  of  the  acci- 
dent a  large  covered  wagon  was  standing  at  the  crossing  in 
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such  a  position  as  to  obstruct  the  view  of  the  track  to  the  east. 
Greenfield  approached  the  crossing  from  the  south  driving  along 
19  1/2  street.  He  had  a  two  horse  team  attached  to  a  large 
heavy  wagon  which  was  uncovered,  except  that  it  had  a  large 
umbrella  over  the  driver's  seat.  As  he  went  upon  the  tracks 
he  was  struck  by  a  car  coming  from  the  east,  and  received  the 
injuries  from  which  he  died.  The  evidence  for  the  plaintiff 
was  that  the  car  was  running  at  a  high  rate  of  speed,  and  that 
no  signal  was  given.  This,  however,  was  contradicted  by  the 
defendant's  witnesses.  The  evidence  also  showed  that  the  de- 
ceased stopped  at  a  point  below  the  stable,  from  which  point 
the  track  could  be  seen  for  a  distance  of  about  fifty  feet  between 
the  stable  and  the  ice  house.  From  the  time  that  Greenfield, 
after  having  stopped,  started  up  the  grade  until  he  was  thrown 
from  his  wagon,  almost  every  fact  relating  to  his  conduct  as 
well  as  to  the  conduct  of  the  defendant's  employees  was  the 
subject  of  conflicting  testimony. 

Defendant's  points  and  answers  thereto  among  others  were 
as  follows : 

1.  If  the  jury  believe  that  a  covered  wagon  obstructed  the 
view  of  the  approaching  car  the  caution  and  duty  to  look  and 
listen  was  imposed  upon  the  decedent,  and  his  failure  to  do  so 
was  contributory  negligence  and  no  recovery  can  be  had.  An^ 
9wer:  Refused.  [1] 

2.  If  the  jury  believe  the  uncontradicted  evidence  of  both 
plaintiff  and  defendant  that  there  was  a  space  of  twenty-eight 
feet  between  the  front  line  of  the  stable  and  the  near  rail,  not 
more  than  eight  or  ten  feet  of  which  could  possibly  be  obstructed 
by  the  wagon,  the  decedent's  failure  to  look  and  listen  is  con- 
clusive evidence  against  a  recovery  in  the  case.  Answer :  Re- 
fused. [2] 

3.  If  the  jury  believe  that  the  collision  took  place  when  Green- 
field was  in  the  act  of  crossing  the  track ;  that  he  whipped  or 
urged  his  horses  in  the  belief  that  he  could  cross  the  track  in 
safety,  or,  as  he  expressed  it,  "  I  thought  I  could  make  it,"  the 
plaintiff  cannot  recover,  because  whether  Greenfield  looked  or 
listened  or  did  not  do  so,  he  did  not,  as  he  was  legally  bound  to 
do,  use  his  eyes  or  ears  or  senses  as  to  the  approaching  car.  An- 
iwer:  Refused.  [3] 
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4.  Upon  testimony  offered  by  the  plaintiff  she  is  not  entitled 
to  recover  in  the  action.    Answer :  Refused,  [4] 

5.  Under  all  the  evidence  in  the  case  the  verdict  should  be 
for  the  defendant.    Amwer :  Reserved.  [5] 

Verdict  and  judgment  for  plaintiff  for  1^8,700.  Defendant 
appealed. 

Errors  assigned  were  (1-5)  above  instructions,  quoting  them. 

Lyman  D.  Gilbert^  with  him  John  H.  WeisSj  for  appellant. — 
The  decedent  was  guilty  of  contributory  negligence :  Beynon 
V.  R.  R.,  168  Pa.  642 ;  Omslaer  v.  Pittsburg  &  Birmingham  Co., 
168  Pa.  519 ;  Holden  v.  Penna.  R.  R.,  169  Pa.  1 ;  Lees  v.  R.  R., 
154  Pa.  46 ;  Blight  v.  Camden  R.  R.,  143  Pa.  10 ;  Hauser  v. 
Central  R.  R.,  147  Pa.  440  ;  Myers  v.  B.  &  O.  R.  R.,  150  Pa. 
886 ;  Derk  v.  N.  C.  R.  R.,  164  Pa.  243 ;  Seamans  v.  D.,  L.  & 
W.  Co.,  174  Pa.  421 ;  Patton  v.  Phila.  Traction  Co.,  182  Pa. 
76 ;  Howett  v.  P.,  W.  &  B.  R.  R.,  166  Pa.  607 ;  Thomas  v. 
Citizens'  Pass.  Ry.  Co.,  182  Pa.  504. 

M.  W.  Jacobsy  with  him  James  L  Chamberlin^  for  appellee, 
cited  as  to  the  case  being  for  the  jury,  Ely  v.  Ry.,  158  Pa.  233 ; 
Smith  V.  R.  R.,  158  Pa.  82 ;  Gray  v.  R.  R.,  172  Pa.  883 ;  David- 
son V.  Ry.,  171  Pa.  522 ;  as  to  defendant's  negligence :  Dunseath 
V.  Traction  Co.,  161  Pa.  124 ;  Hauser  v.  R.  R.,  147  Pa.  440 ; 
R.  R.  V.  Brandtmaier,  113  Pa.  610 ;  Ellis  v.  R.  R.,  188  Pa.  506 ; 
Link  V.  R.  R.,  165  Pa.  75 ;  Howett  v.  P.,  W.  &  B.  R.  R.,  166 
Pa.  607 ;  as  to  alleged  contributory  negligence  of  the  deceased : 
R.  R.  V.  Werner,  89  Pa.  59 ;  Schum  v.  R.  R.,  107  Pa.  8 ;  Mc- 
Neal  V.  Ry.  Co.,  181  Pa.  184. 

Opinion  by  Mr.  Cheep  Justice  Stbrrett,  Oct.  5, 1896 : 
While  the  testimony  in  this  case  is  more  or  less  conflicting 
and  unsatisfactory,  it  sufficientiy  presented,  inter  alia,  two  con- 
trolling questions  of  fact  which  it  was  the  duty  of  the  court  to 
submit  to  the  jury  for  their  determination,  viz :  1st.  Whether 
defendant  company's  employees,  in  charge  of  the  car  in  ques- 
tion, were  guilty  of  negligence  which  occasioned  the  death  of 
plaintiffs  husbemd ;  and  2d.  Whether  any  negligent  act  of  the 
latter  contributed  to  his  injury  and  consequent  death.    TheBO 
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and  all  other  questions  of  fact  arising  out  of  the  testimony  were 
fairly  and  fully  submitted  to  the  jury  by  the  learned  president 
of  the  common  pleas  in  a  clear  and  adequate  charge  to  which 
no  exception  appears  to  have  been  taken.  Without  referring 
to  the  charge  in  detail,  it  is  sufficient  to  say  that  it  embraces 
and  correctly  disposes  of  every  legal  question  involved  in  the 
case.  After  fully  explaining  what  constitutes  negligence,  con- 
tributory negligence,  etc.,  and  calling  attention  to  the  testimony 
relating  thereto,  the  jury  were  instructed  to  determine,  in  the 
first  place,  whether  the  plaintiff  had  satisfied  them  "by  the 
weight  of  the  evidence  that  there  was  negligence  on  the  part 
of  the  persons  running  the  car.  ...  If  they  were  not  negligent, 
there  could  be  no  recovery."  If  on  the  other  hand  the  jury 
came  to  the  conclusion  that  defendant's  servants  were  negligent, 
their  next  duty  was  to  determine  whether  plaintiff's  husband 
was  also  guilty  of  negligence.  After  referring  to  the  testimony 
relating  to  that  question  the  learned  judge  proceeded  to  further 
instruct  the  jury  as  follows :  *'  All  these  matters  you  will  have 
to  take  into  consideration,  and  endeavor  to  ascertain  what  the 
facts  really  were,  reconciling  the  testimony  of  the  different  wit- 
nesses, if  you  can,  and  determining  which  are  entitled  to  credit, 
and  what  the  facts  really  are;  and,  having  ascertained  that, 
determine  whether  the  facts,  as  they  are,  show  that  the  deceased 
acted  as  a  person  ol  ordinary  care  and  prudence  would  act,  or 
ought  to  act  ....  Tinder  the  circumstances.  If  he  did,  he 
was  not  negligent.  If  he  did  not,  he  was  negligent  and  .... 
the  plaintiff  cannot  recover." 

Acting  under  full  and  comprehensive  instructions,  covering 
all  the  questions  presented  by  the  testimony,  the  jury,  by  their 
verdict,  definitively  settled  in  favor  of  the  plaintiff  every  mate- 
rial question  of  fact  in  controversy. 

We  find  nothing  in  the  record  that  would  justify  us  in  sus- 
taining any  of  the  specifications  of  error ;  nor  do  we  think  either 
of  them  requires  discussion.  In  the  fourth  and  fifth,  binding 
instructions,  unwarranted  by  the  testimony,  were  requested. 
The  others  are,  in  part  at  least,  predicated  of  facts  which  were 
neither  admitted  nor  conclusively  established  by  undisputed 
evidence.  In  the  concluding  clause  of  the  third,  it  is  assumed 
as  a  fact  that  "  he  (the  deceased)  did  not  as  he  was  legally 
boond  to  do,  use  his  eyes  or  ears  or  senses  as  to  the  approach- 
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ing  car."  No  siich  fact  was  either  admitted  or  conclusively 
proved.  Whether  it  was  so  or  not  was  a  question  of  fact  for 
the  jury.  As  has  been  remarked,  the  testimony  was  more  or 
less  conflicting  and  unsatisfactory  in  relation  to  that,  as  well  as 
other  matters  that  are  improperly  assumed  in  the  first  three 
points.  The  case  was  carefully  tried,  and  the  judgment  should 
not  be  disturbed. 
Judgment  afi&rmed. 


Commonwealth  of  Pennsylvania  ex  rel.  H.  C.  McCor- 
mick,  Attorney  General,  v.  Isaac  Morgan,  Appellant. 

Justices  of  the  peace — Borotighs— Interpretation  of  consttluiion. 

Article  5  of  sec.  11  of  tlie  constitution,  declaring  that  '*  justices  of  the 
peace,  or  aldermen  shall  be  elected  in  the  several  wards,  districts,  bor- 
oughs, and  townships  at  the  time  of  the  election  of  constables  ....  in  such 
manner  as  shall  be  directed  by  law.  ...  No  township,  ward,  district  or 
borough  shall  elect  more  than  two  justices  of  the  peace  or  aldermen,  with- 
out the  consent  of  a  majority  of  the  qualified  electors,^^  does  not  command 
the  election  of  two  justices  of  the  peace  for  each  ward  of  a  borough. 

Justices  of  the  peace — Boroughs — Division  Snto  wards — Act  of  April  3, 
1861,  May  14,  1874,  and  May  10,  1878. 

Where  boroughs  incorporated  under  the  general  borough  act  of  April  S» 
1851,  P.  L.  820,  have  been  divided  into  wards  under  the  act  of  May  14, 
1874,  P.  L.  169,  two  justices  of  the  peace  cannot  be  elected  for  each  ward 
in  the  borough,  inasmuch  as  the  supplement  of  the  act  of  May  10,  1878, 
P.  L.  61,  provides  that  when  any  borough  is  divided  into  wards,  by  au- 
thority of  the  act  of  1874,  only  two  justices  shall  be  elected  by  the  oon- 
cun*ent  votes  of  each  ward.  The  act  applies  to  boroughs,  which,  having 
been  previously  divided  into  wards,  are  fmther  divided  or  subdivided 
under  the  act  of  1874. 

Constitutional  law— Title  of  act— Act  of  May  10,  1878. 

The  act  of  May  10,  1878,  P.  L.  61,  entitled,  *' A  supplement  to  an  act 
entitled  an  act  to  prescribe  the  manner  in  which  the  courts  may  divide 
boroughs  into  wards,  approved  May  14,  1874,^^  does  not  violate  article  3, 
section  3,  of  the  constitution,  which  provides  that  **  No  bills  except  general 
appropriation  bills,  shall  be  passed  containing  more  than  one  subject  which 
shall  be  clearly  expressed  in  its  title." 

Argued  June  2, 1896.  Appeal,  No.  25,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Commonwealth 
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Docket  1896,  No.  326,  for  plaintiff  in  quo  warranto.  Before 
Steebett,  C.  J.,  Grben,  Williams,  MoCollum,  Mitchell, 
Dean  and  Fell,  JJ.    AfiSrmed. 

Quo  warranto  to  determine  the  title  of  the  defendant  to  the 
office  of  justice  of  the  peace  in  Mahanoy  City. 

The  facts  appear  by  the  opinion  of  the  court  McPhbbson,  J., 
which  is  as  follows : 

The  undisputed  facts  in  this  case  appear  from  the  pleadings 
and  an  agreement  filed  by  the  parties.    They  are  as  follows : 

The  borough  of  Mahanoy  City  was  incorporated  in  1868,"  by 
the  court  of  quarter  sessions  of  Schuylkill  county  n/miev  tbe 
general  borough  act  of  1851,  P.  L.  820.  Two  ye«fB  later  a 
special  act  of  assembly,  P.  L.  of  1865,  639,  divided  it  in^fetwo' 
wards ;  and  in  the  following  year  another  special  act.J^is,  ^ 
1866,  403,  after  making  a  slight  change  in  the  divijf/oiiy  cori 
named  the  wards  East  and  West  respectively.  In  MaijCh,  ^er>» 
upon  petition  of  certain  inhabitants  of  the  West  ward,  ahd  after 
a  proceeding  under  the  act  of  1874,  P.  L.  159,  the  court  of 
quarter  sessions  of  Schuylkill  county  divided  the  West  ward 
mto  the  First  and  Second  wards ;  and  at  the  same  time  upon 
petition  of  certain  inhabitants  of  the  East  ward  and  after  a  like 
proceeding,  divided  that  ward  into  the  Third,  Fourth  and  Fifth 
wards. 

Since  this  division  of  the  borough,  the  electors  of  each  ward 
have  voted  for  two  justices  of  the  peace,  claiming  that  privilege 
by  virtue  of  the  act  of  June  21, 1839,  P.  L.  876,  and  there  are 
now  ten  of  these  officials  in  the  borough,  of  whom  nine  (now 
before  us  in  this  and  similar  proceedings)  are  acting  by  color  of 
an  apparent  election  for  each  ward  separately,  and  a  formal 
commission  from  the  governor. 

The  defendant  was  thus  elected  to  the  office  of  justice  of  the 
peace  by  the  voters  of  the  Fifth  ward  of  the  borough  at  the 
February  election  of  1898,  and  thereupon  a  commission  was 
issued  by  the  governor;  this  apparent  election  and  conunission 
being  the  on]y  support  of  his  claim  to  exercise  the  duties, 
powers  and  privileges  of  the  office.  He  was  elected  by  the 
separate  votes  cast  in  the  ward,  and  not  by  the  concurrent 
votes  cast  in  aU  the  wards  of  the  borough. 
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In  February,  1896,  votes  were  cast  concurrently  in  each  ward 
for  Jonathan  L.  Jones  and  Philip  E.  Coyle  to  fill  the  office  of 
justice  in  said  borough,  and  they  have  since  received  commis- 
sion from  the  governor.  Proceedings  to  contest  their  election 
are  now  pending  in  the  proper  court  of  Schuylkill  county.  The 
defendant  denies  the  vjdidity  of  their  election,  alleging  that  no 
vacancy  existed  because  his  own  election  was  lawful  and  valid 
by  virtue  of  the  act  of  1839,  and  accordingly  that  the  present 
writ  must  also  fail. 

The  parties  have  agreed  by  writing  filed  that  if  the  court 

shall  be  of  opinion  "  that  there  may  legally  be  elected  two  jus- 

ce  in  each  ward  of  the  borough,  then  judgment 

a  favor  of  the  defendant;  otherwise  judgment 

entered  against  him." 

DISCUSSION. 

of  this  case  depends  upon  the  constitutional 
^ming  the  election  of  justices  of  the  peace.  As 
iceded  in  the  argument,  if  the  constitution  does 
not  command  the  election  of  two  justices  of  the  peace  in  each 
ward  of  a  borough,  the  defendant  has  no  case ;  for  in  the  al> 
sence  of  such  a  command,  the  number  of  justices  to  be  elected 
in  the  several  wards,  boroughs,  districts  or  townships  must  be 
within  the  discretion  of  the  legislature,  and  that  discretion  has 
been  exercised  (as  will  hereafter  appear)  in  a  manner  adverse 
to  the  defendant's  contention. 

In  order  to  a  clear  understanding  of  the  subject  under  the 
present  constitution  it  may  be  desirable  to  consider  some  of  the 
earlier  provisions  of  the  constitutional  and  statutory  law.  The 
constitution  of  1776  in  section  30  of  chapter  2  declares :  "  Justices 
of  the  peace  shall  be  elected  by  the  freeholders  of  each  city  and 
county  respectively,  that  is  to  say ;  two  or  more  persons  may  be 
chosen  for  each  borough,  township  or  district  as  the  law  may  here- 
after direct ;  and  their  names  shall  be  returned  to  the  president  in 
council  who  shall  commissionate  one  or  more  of  them  for  each 
ward,  township  or  district  so  returning  for  seven  years,  remov- 
able for  misconduct  by  the  general  assembly ;  but  if  any  city  or 
county,  ward,  township  or  district  in  this  commonwealth  shall 
hereafter  incline  to  change  the  manner  of  appointing  their  jua- 
tices  of  the  peace  as  settled  in  this  article,  the  general  assembly 
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may  make  laws  to  regulate  the  same  agreeable  to  the  desire  of 
a  majority  of  the  freeholders  of  the  city,  or  county,  ward,  town- 
ship or  district  so  applying  .  .  •  ." 

Under  this  section  the  legislative  discretion  was  certainly 
very  large.  There  is  no  command  that  one  or  more  justices  must 
be  chosen  in  every  ward,  township  or  district;  but  the  provision 
is,  that  two  or  more  persons  may  be  chosen  for  each  borough, 
township  or  district  as  the  legislature  may  direct,  and  when  so 
chosen,  the  president  in  council  shall  select  one  or  more  of  them 
for  appointment  and  conmiission.  Moreover  the  whole  subject 
was  expressly  remitted  to  the  assembly  whenever  a  majority  of 
the  freeholders  of  any  city  or  county,  ward,  township  or  district 
desired  to  change  this  manner  of  appointing.  It  is  to  be  ob- 
served, also,  that  this  section  uses  the  word  "  district "  which 
did  not  then  and  does  not  now,  apply  to  any  known  and  definite 
municipal  or  political  division  of  the  commonwealth.  This,  of 
itself,  is  a  strong  indication  that  the  subject  was  wholly  com- 
mitted to  the  discretion  of  the  legislature,  in  whose  power  it 
must  rest  to  form  the  district. 

The  constitution  of  1790,  in  article  5,  section  10,  reserves  to 
the  legislature  the  power  of  defining  the  districts  in  each  county, 
but  gives  to  the  governor  the  power  to  appoint,  and  absolute 
discretion  as  to  the  number  in  each  district.  "  The  governor 
shall  appoint  a  competent  number  of  justices  of  the  peace  in 
such  convenient  districts  in  each  county  as  are  or  shall  be  di- 
rected by  law.  They  shall  be  commissioned  during  good  behav- 
ior, but  may  be  removed  on  conviction  of  misbehavior  in  office, 
or  of  any  infamous  crime,  or  on  the  address  of  both  houses  of  the 
legislature."  Under  this  section,  the  legislature  was  competent 
to  declare  the  districts,  but  the  governor  had  the  power,  winch 
as  is  well  known  he  exercised  freely,  of  appointing  as  many  per- 
sons in  each  district  as  he  believed  to  be  necessary. 

The  power  of  appointment  was  taken  away  by  the  amend- 
ments of  1888 ;  article  6,  section  7  declaring  as  follows  :  "  Jus- 
tices of  the  peace  or  aldermen  shall  be  elected  in  the  several 
wards,  boroughs  and  townships  at  the  time  of  the  election  of 
constables  by  the  qualified  voters  thereof,  in  such  number  as 
shall  be  directed  by  law  and  shall  be  conunissioned  by  the  gov- 
ernor for  a  term  of  five  years.  But  no  township,  ward  or  bor- 
ough shall  elect  more  than  two  justices  of  the  peace  or  aldermen 
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without  the  consent  of  a  majority  of  the  qualified  electors  within 
such  township,  ward  or  borough."  At  this  point  the  defend- 
ant begins  his  argument,  contending  that  under  this  section  at 
least  two  justices  of  the  peace  must  be  elected  in  every  ward 
or  every  borough  within  the  commonwealth.  If  this  contention 
is  not  sound,  his  argument  lacks  an  essential  support,  and  it  is 
necessary  therefore  to  consider  it  with  care. 

It  is  possible  to  argue  that  the  word  "  wards  "  used  here  and 
in  the  constitution  of  1776  meant  wards  in  cities.  It  is  to  be 
observed  that  in  the  earlier  constitution  the  justices  are  to  be 
elected  by  the  freeholders  of  each  city  and  county  respectively, 
who  are  to  choose  two  or  more  persons  for  each  borough,  town- 
ship or  district.  Boroughs  and  townships  were  weU-known 
divisions  of  a  county,  and  a  ward  was  the  usual  district  or  divi- 
sion of  a  city.  Without  difficulty,  therefore,  ward  could  be 
referred  to  the  municipal  division  named  by  the  section  in  which 
wards  were  chiefly  known,  and  there  is  some  probability  that  this 
construction  is  correct.  The  argument  is  somewhat  strengthened 
by  the  fact  that  in  the  amendment  of  1838  the  word  "  alderman  " 
is  also  used  in  this  connection.  With  us,  an  alderman  is  an 
officer  peculiar  to  a  city.  Doubtless  he  resembles  closely  a 
justice  of  the  peace ;  nevertheless,  in  this  country,  the  name  has 
been  confined  to  officers  in  a  city.  Therefore,  when  the  amend- 
ment of  1838  provides  that  justices  of  the  peace  or  aldermen 
shall  be  elected  in  the  several  wards,  boroughs  and  townships, 
a  not  improbable  construction  would  refer  the  words  to  their 
appropriate  consequents.  If  this  view  is  correct,  the  section — 
so  far  as  the  present  case  is  concerned — ^would  read :  "  Justices 
of  the  peace  ....  shall  be  elected  in  the  several  ....  boroughs 
and  townships  ....  in  such  number  as  shall  be  directed  by 
law  ....  But  no  township  •  •  .  •  or  borough  shall  elect  more 
than  two  justices  of  the  peace  ....  without  the  consent  of  a 
majority  of  the  qualified  electors  within  such  township  ....  or 
borough." 

It  is  not  necessary,  however,  to  insist  upon  this  construction. 
Even  if  in  a  proper  case  the  word  "  ward  "  may  apply  to  a  bor- 
ough as  well  as  to  a  city,  the  section  would  continue  to  read, 
that  justices  of  the  peace  should  be  elected  in  the  several  wards, 
boroughs  and  townships  ^^  in  such  number  as  shall  be  directed 
by  law ; "  thus  committing  expressly  the  number  of  these  offi- 
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eeiB  to  the  discretion  of  the  legislature.  The  defendant's  argu- 
ment, that  this  language  requires  the  election  of  two  justices  of 
the  peace  in  each  ward  of  a  borough,  would  compel  the  further 
conclusion  that  two  additional  justices  must  be  elected  by  the 
borough  voting  as  a  whole ;  and  we  are  informed  that  in  some 
of  the  boroughs  this  has  actually  been  done.  Each  ward  has 
elected  two  justices  of  the  peace,  and  the  whole  borough  has 
elected  two  by  a  concurrent  vote.  Presumably,  the  construc- 
tion must  be  faulty  which  permits  such  a  result. 

Moreover,  as  it  is  plainly  declared  that  justices  of  the  peace 
are  to  be  elected  "  in  such  number  as  is  directed  by  law, "  if 
the  section  itself  is  to  be  regarded  as  compelling  the  election  of 
two — that  number  being  also  fixed  as  a  maximum — it  is  difficult 
to  see  what  discretion  in  this  respect  is  left  to  the  legislature. 
The  amendment  does  not  name  a  minimum  number  but  a  max- 
imum ;  and  if  at  the  same  time  it  is  supposed  to  fix  a  maximum 
and  also  to  command  that  the  maximum  must  always  be  elected, 
it  must  certainly  be  using  language  without  due  regard  to  its 
ordinary  and  natural  meaning. 

Exercising  the  discretion  committed  to  it  by  the  amendment 
just  considered,  the  legislature  in  1839  passed  an  act  (P.  L. 
376)  providing  that  the  maximum  number  of  justices  of  tlie 
peace  and  aldermen  should  be  elected  in  each  ward,  borough 
and  township,  except  in  the  city  of  Philadelphia,  where  only 
one  alderman  should  be  elected  in  each  ward.  This  exception 
shows  clearly  that  the  legislature  did  not  imderstand  the  consti- 
tution as  requiring  the  election  of  two  officers  in  each  ward 
or  borough  or  township,  but  only  as  permitting  it ;  and  might 
be  fairly  set  ofE  against  section  7  of  the  act  of  1843,  P.  L.  60, 
in  which  the  phrasa  is  used  "the  number  of  justices  or  alder- 
men allowed  hy  the  constitution  to  each  wardJ'^  If  this  phrase 
really  bore  the  meaning  upon  which  the  defendant  insists  we 
would  then  have  two  opposing  interpretations  by  the  legislature 
of  the  constitutional  provision,  of  which  both  would  be  entitled 
to  respect,  but  neither  would  be  conclusive.  But  in  our  opin- 
ion the  phrase  means  no  more  than  "  permitted  by  the  constitu- 
tion to  each  ward ; "  and  therefore  the  two  acts  are  not  at  all  in 
conflict.  This  appears  distinctly  from  the  act  of  1846,  P.  L. 
105,  which  is  evidently  drawn  upon  the  act  of  1843  as  a  model 
and  deals  with  a  similar  subject.    It  omits,  however,  the  phrase 
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"allowed  by  the  constitution  to  each  ward,"  and  substitutes 
what  is  evidently  regarded  as  an  equivalent  statement,  namely, 
"  the  proper  number  of  aldermen  or  justices  of  the  peace  within 
the  territories  of  either  of  such  new  divisions,  according  to  the 
number  allowed  to  each  township,  borough  and  ward,  by  an  Act 
of  the  twenty-first  day  of  June,  one  thousand  eight  hundred 
and  thirty-nine." 

The  next  statute  in  order  is  the  general  borough  act  of  1861, 
P.  L.  320.  The  twenty-sixth  section  of  that  act  provides  that 
boroughs  incorporated  thereunder  should  elect  at  the  first  elec- 
tion two  justices  of  the  peace  to  serve  for  a  term  of  five  years ; 
and  declares  distinctly  that  "  This  section  shall  not  be  so  con- 
strued as  to  authorize  the  commissioning  of,  or  to  have  commis- 
sioned, more  than  two  justices  at  the  same  time  residing  within 
said  borough  unless  under  the  provisions  of  the  existing  laws 
they  have  by  a  vote  of  the  electors  increased  the  number  of  jus- 
tices within  the  limits  of  any  such  borough  or  boroughs."  The 
thirty-fourth  section  of  the  act  expressly  repeals  "  all  general 
laws  of  the  commonwealth "  inconsistent  therewith ;  probably 
intending  by  this  unusual  provision  to  save  special  charters. 
The  question,  whether  the  act  of  1839 — so  far  as  it  required  the 
election  of  two  justices  in  each  ward  of  a  borough — continued 
to  apply  to  boroughs  incorporated  under  the  act  of  1861,  was 
raised  in  Oommonwei^tii  v.  Eno,  1  Eulp,  343.  It  was  there 
decided  that  to  such  a  borough  this  requirement  of  the  act  of 
1839  did  not  apply,  and  that  only  two  justices  of  the  peace  for 
the  whole  borough  could  be  elected  as  is  expressly  directed  by 
the  act  of  1851. 

This  decision  has  been  considered  in  several  other  reported 
cases  in  the  common  pleas,  but  as  they  were  finally  put  upon 
other  grounds,  it  has  not  been  necessary  either  to  approve  or 
disapprove  its  i-easoning  and  conclusion.  But,  since  the  pur- 
poses of  this  case  seem  to  make  the  declaration  desirable,  we 
have  no  hesitation  in  saying  that  we  believe  the  decision  to  be 
correct.  Section  26  of  the  act  of  1861  is  in  this  respect  abso- 
lutely inconsistent  with  the  act  of  1839 ;  and  the  repealing  sec- 
tion makes  it  quite  clear,  as  we  think,  that  the  legislature 
intended  to  establish  a  new  rule  for  all  boroughs  to  be  incorpo- 
rated under  the  general  borough  law. 

If  this  position  is  sound,  none  of  the  defendants — either  in 
this  case  or  in  the  others  argued  at  the  same  time — ^has  a  valid 
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defense ;  for  the  borough  of  Mahanoy  City  was  incorporated 
hy  the  court  of  quarter  sessions  of  Schuylkill  county  in  1863, 
and  the  borough  of  Shenandoah  was  incorporated  by  the  same 
court  in  1866,  under  the  provisions  of  this  very  statute.  There 
has  been  no  special  legislation  giving  to  either  borough  the 
right  to  elect  more  than  two  justices  in  the  whole  borough,  and 
there  is  no  other  general  law  upon  the  subject  except  the  act 
of  1839.  It  would  therefore  follow  that  the  justices  of  the 
peace  in  these  boroughs  are  not  lawfully  in  oflSce,  and  cannot 
successfully  resist  the  commonwealth's  writ. 

Thus  far  we  have  not  considered  the  present  constitution. 
Section  11  of  article  V.  declares  as  follows :"....  justices 
of  the  peace  or  aldermen  shall  be  elected  in  th^  several  wards, 
districts,  boroughs  and  townships  at  the  time  of  the  election 
of  constables  by  the  qualified  electors  thereof,  in  such  manner 
as  shall  be  directed  by  law,  and  shall  be  commissioned  by  the 
governor  for  a  term  of  five  years.  No  township,  ward,  district 
or  borough  shall  elect  more  than  two  justices  of  the  peace  or 
aldermen,  without  the  consent  of  a  majority  of  the  qualified 
electors  within  such  township,  ward  or  borough;  no  person 
shall  be  elected  to  such  office  unless  he  shall  have  resided 
within  the  township,  borough,  ward  or  district  for  one  year 
next  preceding  his  election.  In  cities  containing  over  fifty 
thousand  inhabitants  not  more  than  one  alderman  shall  be 
elected  in  each  ward  or  district."  The  observations  which  we 
have  made  upon  the  amendment  of  1838  apply  with  equal  force 
to  this  provision.  It  means  in  substance  what  the  amendment 
of  1838  means;  and  the  construction  above  suggested  receives 
additional  support  from  the  fact  that  in  the  section  just  quoted 
the  word  "  district "  is  used,  which  is  not  to  be  found  in  the 
amendment  of  1838.  No  such  defined  municipal  division  is 
known  in  our  poHcy  as  has  already  been  stated;  and  the  use  of 
this  word  is  of  itself  enough  to  show  that  the  present  constitu- 
tion did  not  intend  to  require  the  election  of  either  one  justice 
or  two  justices  in  each  ward ;  because  under  the  power  to  create 
"districts,"  wards — and  perhaps  other  municipal  divisions — 
might  be  grouped  so  as  to  form  one  district  for  the  election  of 
a  justice  or  an  alderman.  It  may  be  noticed  also  without  in- 
sisting upon  its  importance  that,  when  cities  only  are  spoken 
of,  justices  of  the  peace  are  not  named;  the  section  declar- 
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ing  that  not  more  than  one  '^  alderman ''  shall  be  elected  in  each 
ward  or  district.  But  it  is  important  to  observe  in  considering 
further  this  particular  provision,  that  the  defendant's  construc- 
tion supposes  that  the  constitution  requires  two  justices  to  be 
elected  in  each  ward  of  every  borough,  while  the  constitution 
itself  is  careful  to  say  that  in  the  wards  of  the  larger  cities  not 
more  than  one  alderman  shall  be  permitted 

Many  of  these  wards  contain  separately  a  nuch  more  numer- 
ous population  than  any  one  of  scores  of  boroughs  in  the  state, 
and  the  volume  of  civil  and  criminal  business  is  much  more 
considerable.  But,  according  to  the  defendant's  view,  the  bor- 
ough will  certainly  have  two  justices,  and  may  have  ten  or  even 
more,  while  thejcity  ward  can  have  no  more  than  a  single  alder- 
man. 

Returning  to  the  statutes  of  the  commonwealth  and  laying 
aside  the  general  borough  act  of  1851,  we  may  assume  for  the 
moment  that  the  act  of  1839  continued  to  apply  to  boroughs 
incorporated  under  the  later  statute.  Nevertheless  we  think 
the  defendant  is  in  no  better  situation,  for  it  is  still  true  that  by 
more  recent  legislation,  the  act  of  1839  has  been  so  far  repealed 
that  in  boroughs  which  have  been  divided  into  wards  since 
1874,  only  two  justices  of  the  peace  can  be  elected  by  the  con- 
current votes  of  each  ward.  We  refer  to  the  act  of  1874,  P.  L. 
169,  and  its  supplement  of  1878,  P.  L.  61 ;  especially  to  the 
supplement,  of  which  the  first  section  provides :  '*  That  when- 
ever any  borough  in  this  commonwealth  may  be  divided  into 
wards  in  accordance  with  the  provisions  of  the  act  to  which 
this  is  a  supplement,  every  such  ward  from  and  after  such  divi- 
sion shall  be  a  separate  election  district,  and  annually  thereafter 
shall  elect  not  less  than  one  or  more  than  three  members  of  bor- 
ough coimcils,  and  shall  elect  such  other  public  officers  as  are 
authorized  in  boroughs,  wards  and  election  districts  under  ex- 
isting laws:  Provided,  however,  that  in  every  such  borough 
there  shall  be  elected  a  burgess,  assistant  burgess,  two  justices 
of  the  peace,  three  auditors,  high  constable,  and  six  school 
directors,  who  shall  be  chosen  by  the  concun-ent  votes  of  each 
ward,  and  their  election  shall  be  ascertained  and  declared  by 
the  joint  certificates  of  the  judges  of  election  as  hereinafter  pro- 
vided :  And  provided,  further,  that  school  directors  and  other 
officers  who  shall  be  so  chosen  by  the  concurrent  votes  of  said 
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wards,  shall  be  chosen  for  such  terms  as  are  now  provided  by 
existing  laws."  The  borough  of  Shenandoah  was  divided  mto 
five  wards  in  the  year  1875  by  the  court  of  quarter  sessions  in 
pursuance  of  the  act  of  1874,  and  therefore  faUs  expressly 
within  the  language  of  the  supplement  just  quoted. 

The  situation  of  the  borough  of  Mahanoy  City  is  somewhat, 
although  not  essentially,  difEerent.  It  was  divided  into  two 
wards  by  the  special  acts  of  1865,  P.  L.  639,  and  1866,  P.  L. 
403.  In  March,  1875,  as  already  stated,  the  court  of  quarter 
sessions  subdivided  these  wards  into  five  wards  by  proceedings 
under  the  act  of  1874,  P.  L.  159.  There  was  no  other  author- 
ity for  this  subdivision,  for  no  special  statute  authorized  it,  and 
the  act  of  1874  was  the  first  general  law  upon  the  subject. 

It  is  therefore  certain  that  the  division  of  both  boroughs  into 
wards  was  made  under  the  act  of  1874 ;  and  as  the  supplement 
of  1878  provides  distinctly  that  in  any  borough  divided  by  this 
authority  only  two  justices  shall  be  elected  by  the  concurrent 
votes  of  each  ward,  it  follows  as  a  necessary  consequence  that 
the  defendant,  who  claims  to  have  been  elected  by  votes  in  one 
ward  only,  was  not  lawfully  elected  and  must  be  ousted  from 
his  pretended  office. 

The  questions  arising  upon  this  branch  of  the  case  have  al- 
ready been  decided  in  two  similar  controversies,  to  which  we 
venture  to  refer  without  repeating  the  reasoning  by  which  the 
conclusions  there  reached  are  supported.  We  refer  to  Com. 
ex  rel.  Fox  v.  Pattison,  2  Dist.  Rep.  128,  in  which  Judge  SmoN- 
TON  holds,  that  the  acts  of  1874  and  1878  not  only  permit  the 
erection  of  two  or  more  wards  in  boroughs  where  none  existed 
before,  but  permit  also  the  division  and  subdivision  of  wards. 
As  a  consequence,  where  a  borough  already  divided  into  two 
wards  had  been  still  further  divided  by  proceedings  under  these 
statutes,  he  decided  that  the  act  of  June  21, 1839,  so  far  as  it 
required  the  election  of  two  justices  for  each  ward,  no  longer 
applied ;  and  that  the  borough  was  entitled  under  the  act  of 
1878  to  only  two  justices,  who  must  be  elected  by  the  concur- 
rent votes  of  the  several  wards.  If  this  decision  is  thought  to 
be  in  conflict  with  the  decision  in  Com.  ex  rel.  Neiman  v.  Pat- 
tison, 1  Lane.  Law  Rev.  252, 1  am  authorized  to  say  that  the 
difference  is  probably  due  to  the  influence  of  the  special  legis- 
lation concerning  the  borough  of  Pottstown,  which  was  then 
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under  consideration.  But  if  the  conclusion  in  the  two  cases 
should  be  found  irreconcilable  the  later  decision  is  to  be  accepted 
as  the  final  judgment  of  the  court  upon  this  subject. 

The  other  case  is  Com.  ex  rel.  Fenner  v.  Pattison,  3  Dist. 
Rep.  599,  in  which  the  court  passed  without  decision  the  ques- 
tion whether  a  borough  incorporated  under  the  general  borough 
act  of  1851  can  elect  only  two  justices  of  the  peace  by  the  con- 
current vote  of  the  borough ;  but  decided  that  the  act  of  1878, 
which  also  provides  for  the  election  of  two  justices  by  the  con- 
current vote  of  the  borough,  applies  to  all  boroughs  divided  into 
wards  under  the  power  given  by  the  act  of  1874,  whether  the 
division  was  made  before  or  after  the  passage  of  the  act  of  1878. 
(In  reply  to  a  question  in  the  defendant's  brief,  we  may  say  that 
the  sentence  in  the  opinion,  which  declares  that  "since  1883  at 
least "  the  wards  of  Ashley  borough  have  had  no  right  to  elect 
justices  by  a  separate  vote,  was  affected  by  a  doubt  whether  the 
act  of  1878  would  disturb  justices  who  were  in  office  at  the  date 
of  its  passage.  But,  as  their  term  of  five  years  must  expire  not 
later  than  1883,  that  year  was  named  as  the  point  of  time  from 
which  the  act  would  in  any  event  apply.)  We  have  reviewed 
and  reconsidered  these  decisions ;  and  believing  them  to  be  cor- 
rect, we  adhere  to  the  conclusions  there  announced. 

The  defendant's  final  position  is,  that  the  act  of  1878  is  void 
as  to  the  election  of  justices  because  its  title  does  not  obey  the 
constitutional  provision.  This  objection  need  not  be  considered 
at  length.  In  effect,  it  has  already  been  decided  in  Com.  v. 
Taylor,  159  Pa.  451,  in  which  the  Supreme  Court  has  held  the 
title  to  this  very  act  to  be  sufficient.  In  that  case  the  election 
of  school  directors  was  in  question,  whereas  now  it  is  the  elec- 
tion of  justices  of  the  peace ;  this  being  as  we  think  an  imma- 
terial distinction.  The  defendant  insists  upon  the  difference  as 
vital  and  argues  that  the  title  of  the  act  of  1878  might  be  held 
sufficient  so  far  as  concerns  the  election  of  school  directors, 
because  their  election  is  mentioned  in  the  act  of  1874,  and  ther^ 
fore  the  supplement  of  1878  is  dealing  with  a  subject  embraced 
by  the  original  act  and  germane  to  its  provisions ;  whereas  the 
act  of  1874  says  nothing  about  the  election  of  justices  of  the 
peace. 

There  are  two  reasons  against  the  validity  of  this  argument. 
The  first  is  that  the  title  of  the  act  of  1874  itself  contains  no 
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reference  to  the  election  of  councilmen  and  school  directors, 
although  this  subject  is  regulated  by  the  fouiih  section.  The 
title  is  simply :  "  An  act  to  prescribe  the  manner  by  which  the 
courts  may  divide  boroughs  into  wards."  This  language  was 
considered  by  the  legislature  and  by  the  Supreme  Court  to  give 
sufficient  notice  that  elections  in  the  boroughs  would  be  neces- 
sarily affected  by  the  division  into  wards,  and  therefore  to  satisfy 
the  constitutional  requirement.  Manifestly  under  this  ruling 
the  act  might  have  gone  on  to  regulate  the  election  of  all  other 
officers  usually  elected  either  in  a  borough  as  a  whole,  or  in  the 
wards  into  which  it  might  be  divided.  If  the  title  was  suifi- 
cient  to  cover  the  subject  of  the  fourth  section,  it  must  also  be 
sufficient  to  cover  the  provisions  of  the  supplement  in  which 
certain  other  officers  of  the  borough  are  for  the  first  time  named 
and  their  election  regulated.  In  brief,  the  general  subject  ex- 
pressed in  the  original  title  includes  the  incidental  subjects  which 
are  obviously  connected  so  closely  that  the  general  subject  can- 
not be  touched  without  affecting  the  others. 

The  second  reason  why  the  constitutional  objection  ought 
not  to  prevail  is  a  reason  of  inconvenience.  If  the  objection  is 
sound  the  provisions  in  the  act  of  1878  regulating  the  election 
of  burgess,  assistant  burgess,  auditors  and  high  constable  must 
also  fall,  as  well  as  the  provision  regulating  the  election  of 
justices  of  the  peace.  This  is  not  a  valid  reason  if  a  statute 
offends  clearly  against  the  constitution,  but  it  is  a  relevant  con- 
sideration and  entitled  to  much  weight  when  there  is  room  for 
doubt  upon  this  subject.  Indeed,  to  doubt  concerning  the  con- 
stitutionality of  any  statute  is  to  be  resolved  in  its  favor ;  and 
it  certainly  cannot  be  said  that  the  acts  now  in  question  are  in 
clear  violation  of  the  fundamental  law. 

It  was  vigorously  urged  at  the  hearing  of  these  cases  that  the 
business  of  both  boroughs  requires  an  unusual  nimiber  of  magis- 
trates. Upon  this  point  we  need  only  say,  that  by  the  neces- 
sary implication  of  the  constitution  the  ntimber  of  justices  may 
be  increased  by  the  consent  of  a  majority  of  the  qualified  electors 
within  the  borough.  Whenever,  therefore,  the  borough  desires 
to  elect  more  than  two,  it  has  the  power  and  the  right  to  declare 
its  will  by  the  proper  procedure.  There  is  no  danger  that  any 
public  interest  will  suffer  because  of  the  action  we  are  now 
obliged  to  take. 

Vol.  OLXxvin— 14 
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We  have  found  the  facts  relating  to  the  votes  cast  for  Jona- 
than L.  Jones  and  Philip  E.  Coyle  in  Mahanoy  City,  and  for 
Martin  J.  Lawlor  and  John  J.  Cardin  in  Shenandoah,  at  the 
election  in  February,  1896,  merely  because  these  facts  are  part 
of  the  agreement.  We  express  no  opinion  about  their  title  to 
tliis  ofiBce — which  the  court  of  Schuylkill  county  will  determine 
— and  consider  the  subject  irrelevant  to  this  proceeding. 

It  is  therefore  adjudged  that  the  defendant  is  guilty  of  un- 
lawfully holding  and  exercising  the  office,  privilege  and  power 
of  justice  of  the  peace  in  the  said  borough  of  Mahanoy  City ; 
and  it  is  further  adjudged  tliat  he  be  ousted  and  altogether 
excluded  from  the  said  office,  privilege  and  power,  and  that  the 
commonwealth  recover  its  costs  from  the  defendant. 

Urror  assigned  was  in  entering  judgment  for  plaintiff. 

Geo.  J.  Wadlinger^toT  appellant. — Search  where  you  will  into 
the  history  of  Pennsylvania  as  found  in  its  several  constitutions 
and  amendments,  the  debates  of  the  learned  men  who  partici- 
pated in  the  deliberations  that  framed  the  fundamental  law  of 
the  state  and  the  legislation  down  to  the  present  time,  and  you 
will  find  that  it  was  always  apart  of  the  organic  law,  that  there 
shall  be  at  least  two  justices  of  the  peace  in  Pennsylvania  for 
each  ward. 

The  act  of  1878  or  the  act  of  1851  does  not  repeal  by  impli- 
cation the  act  of  1889,  giving  each  ward  the  right  to  elect  two 
justices  of  the  peace :  Com.  v.  Eno,  1  Eulp,  344 ;  Brown  v. 
County  Conmiissioners,  21  Pa.  43. 

The  act  of  1889  applies  to  the  borough  of  Mahanoy  City : 
Taylor  v.  Mitchell,  57  Pa.  211 ;  Dewart  v.  Purdy,  29  Pa.  113  ; 
Mustin  V.  Vanhook,  3  Wharton,  574 ;  In  re  Juniata  Twp.,  31 
Pa.  301 ;  In  re  Alba  Twp.,  35  Pa.  271 ;  Ins.  Co.  v.  Hartehome, 
84  Pa.  463 ;  Wilkes-Barre  v.  Crawf oird,  4  Kulp,  427 ;  Brown  v. 
Reiser,  8  Pa.  C.  C.  417 ;  Brightly's  Digest,  4825. 

The  act  of  1878  and  the  act  of  1874  are  unconstitutional : 
Ruth's  App.,  10  W.  N.  C.  498 ;  4  Constitutional  Debates,  257 ; 
Com.  V.  Pattison,  1  Lancaser  Law  Rev.  252. 

M.  E.  Olmsted^  John  P,  Elkin^  deputy  attorney  general,  and 
Henry  C.  McCormiek,  attorney  general,  for  appellee. — The  leg- 
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islation  upon  the  subject  clearly  restricts  the  number  of  justices 
to  two  for  each  borough :  Act  of  June  21, 1889,  P.  L.  76 ;  Com. 
y.  Eno.  1  Kulp,  848. 

The  act  of  May  10, 1878,  P.  L,  61,  does  not  violate  art  8, 
sec.  8  of  the  constitution,  relating  to  tities  of  acts,  nor  art.  8, 
sec.  6  of  the  constitution,  relating  to  the  amendments  of  acts : 
Com.  V.  Taylor,  169  Pa.  461 ;  Fox  v.  Pattison,  2  Pa.  Dist.  Rep. 
128 ;  Com.  v.  Pattison,  8  Pa.  Dist.  Rep.  699. 

There  is  no  constitutional  provision  authorizing  or  requiring 
the  election  of  two  justices  of  the  peace  in  each  ward. 

Per  Cumam,  October  6, 1896 : 

This  case  was  argued  with  numbers  21,  22,  28,  and  24  of 
May  term,  1896,  involving  substantially  the  same  questions* 

A  careful  consideration  of  the  record  has  satisfied  us  that 
there  is  no  error  in  the  judgment.  The  controlling  questions 
have  been  fully  discussed  and  correctiy  decided  by  the  learned 
trial  judge.  It  would  serve  no  useful  purpose  to  add  anything 
to  what  has  been  so  well  said  by  him.  The  judgment  is  there- 
fore affirmed  on  the  opinion  sent  up  with  the  record  in  this  case. 


Commonwealth  of  Pennsylvania,  ex  rel.  H.  C.  Mc- 
Connick,  Attorney  General,  v.  Thomas  T.  Williams,- 
Appellant. 

Justices  of  the  peaee^Boroughs^Divisum  into  wards. 
Where  boroughs  are  divided  into  ymrda  two  justices  of  the  peace  can- 
not be  elected  for  each  ward. 

Argued  June  2,  1896.  Appeal,  No.  24,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Commonwealth 
Docket  1896,  No.  884,  for  plaintiff  on  quo  warranto.  Before 
Sterbett,  C.  J.,  Gbeen,  Whjjams,  McCollxtk,  Mitchell, 
Dean  and  Fell,  J  J.    Affirmed. 

Quo  warranto  to  determine  title  to  public  office. 

McPhbrson,  J.  filed  the  following  opinion : 
The  undisputed  facts  in  this  case  appear  from  the  pleadings 
and  an  agreement  filed  by  the  parties.    They  are  as  follows : 
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The  borough  of  Shenandoah  was  incorporated  in  1866  by  the 
court  of  quarter  sessions  of  Schuylkill  county  under  the  general 
borough  act  of  April  3, 1861,  P.  L.  820.  In  1876  it  was  divided 
into  five  wards  by  the  court  in  a  proceeding  under  the  act  of 
May  14, 1874,  P.  L.  169.  Since  this  division  of  the  borough 
the  electors  of  each  ward  have  voted  for  two  justices  of  the 
peace,  claiming  that  privilege  by  virtue  of  the  act  of  June  21, 
1839,  P.  L.  876 ;  and  tliere  are  now  ten  of  these  officials  in  the 
borough,  of  whom  eight  (now  before  us  in  this  and  similar  pro- 
ceedings) are  acting  under  color  of  an  apparent  election  or  ap- 
pointment for  each  ward  separately  and  a  formal  conunission 
from  the  governor. 

The  defendant  was  thus  elected  to  the  office  of  justice  of  the 
peace  by  the  voters  of  the  Third  ward  of  the  borough  at  the  Feb- 
ruaiy  election  of  1898  and  thereupon  a  commission  was  issued 
by  the  governor ;  this  election  and  commission  being  the  only 
support  of  his  claim  to  exercise  the  duties,  powers  and  privi- 
leges of  the  office.  He  was  elected  by  the  separate  votes  cast  in 
the  ward,  and  not  by  concurrent  votes  cast  in  all  the  wards  of 
the  borough. 

In  February,  1896,  votes  were  cast  concurrently  in  each  ward 
for  Martin  J.  Lawlor  and  John  J.  Cardin  to  fiU  the  office  of 
justice  in  said  borough,  and  they  have  since  received  commis- 
sions from  the  governor.  Proceedings  to  contest  their  election 
are  now  pending  in  the  proper  court  of  Schuylkill  county.  The 
defendant  denies  the  validity  of  their  election,  alleging  that  no 
vacancy  existed  because  his  own  election  was  lawful  and  valid 
by  virtue  of  the  act  of  1839,  and  accordingly  insisting  that  the 
present  writ  must  fail. 

The  parties  have  agreed  by  writing  filed  that  if  the  court  shall 
be  of  opinion  "  that  there  may  legally  be  elected  two  justices  of 
the  peace  in  each  ward  in  the  borough,  then  judgment  to  be  en- 
tered in  favor  of  the  defendant ;  otherwise  judgment  of  ouster 
to  be  entered  against  him." 

The  questions  arising  upon  these  facts  have  been  sufficiently 
discussed  in  an  opinion  filed  this  day  in  Commonwealth  v*  Isaac 
Morgan,  No.  826,  commonwealth  docket,  1896.  For  reasons 
there  given  we  adjudge  the  defendant  guilty  of  unlawfully  hold- 
ing and  exercising  the  office,  privilege  and  power  of  justice  of 
the  peace  in  the  said  borough ;  and  do  further  adjudge  that  he 
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be  excluded  from  such  pretended  oflBce,  privilege  and  power, 
and  that  the  commonwealth  recover  its  costs  from  the  defend- 
ant. 

Error  a%9igned  was  in  entering  judgment  for  plaintiff. 

A  W.  Sehalckj  with  him  Carl  Wagner^  for  appellants. 

M.  E.  Olmsted,  John  P.  Elkin,  deputy  attorney  general,  and 
Henry  C.  McCormick,  attorney  general,  for  appellee. 

Peb  Cueiam,  October  6, 1896 : 

This  case  was  argued  with  numbers  21,  22,  23  and  25,  May 
term,  1896,  involving  substantially  the  same  questions. 

A  careful  consideration  of  the  record  has  satisfied  us  that 
there  is  no  error  in  the  judgment.  The  controlling  questions 
have  been  fully  discussed  and  correctly  decided  by  the  learned 
trial  judge.  It  would  serve  no  useful  purpose  to  add  anything 
to  what  has  been  so  well  said  by  him  in  this  case  and  in  the 
opinion  in  Com.  ex  rel.  v.  Morgan,  No.  25  of  May  term,  1896, 
sapra,  198.     The  judgment  is  therefore  affirmed  on  his  opini(m. 


Commonwealth  of  Pennsylvania  ex  rel.  H.  C.  McCor- 
mick.  Attorney  General,  v.  W.  W.  Rynkiewicz,  Ap- 
pellant. 

Argued  June  2,  1896.  Appeal,  No.  23,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Common- 
wealth Docket  1896,  No.  328,  for  plaintiff  on  quo  warranto. 
Before  Sterbett,  C.  J.,  Gbebn,  Williams,  McCollum, 
MucHBLii,  Dbak  and  Fell,  J  J.    Affirmed. 

A.  W.  Schalch,  with  him  Carl  Wagner,  for  appellant. 

M.  E.  Olmsted,  John  P.  EUcin,  deputy  attorney  general,  and 
Henry  0.  MeCormick,  attorney  general,  for  appellee. 
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Per  Cobiah,  October  6, 1896 : 

This  case  was  argued  with  numbers  21,  22,  24,  and  25  of 
May  term,  1896,  involving  substantially  the  same  questions. 

A  careful  consideration  of  the  record  has  satisfied  us  that 
there  is  no  error  in  the  judgment.  The  controlling  questions 
have  been  fully  discussed  and  correctly  decided  by  the  learned 
trial  judge.  It  would  serve  no  useful  purpose  to  add  anjrthing 
to  what  has  been  said  by  him  in  the  opinion  referred  to  in  the 
record,  Com.  v.  Morgan,  supra,  198.  On  that  opinion  the  judg- 
ment is  affirmed. 


Commonwealth  of  Pennsylvania  ex  rel.  H.  C.  McCor- 
mick,  Attorney  General,  v.  William  H.  Shoemaker, 
Appellant. 

Argued  June  2,  1896.  Appeal,  No.  22,  May.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Commonwealth 
Docket  1896,  No.  330,  for  plaintiff  on  quo  warranto.  Before 
Sterrbtt,  C.  J.,  Green,  Williams,  McCollxjm,  Mitchell, 
Dean  and  Fell,  JJ.    Affirmed. 

A.  W.  Schalckj  with  him  Carl  Wagner^  for  appellant. 

M.  E.  Olmsted^  John  P.  Elkiny  deputy  attorney  general,  and 
Senry  C.  McCormick^  attorney  general,  for  appellee. 

Peb  Curiam,  October  5, 1896 : 

This  case  was  argued  with  numbers  21,  23,  24,  and  25  of 
May  term,  1896,  involving  substantially  the  same  questions. 

A  careful  consideration  of  the  record  has  satisfied  us  that 
there  is  no  error  in  the  judgment.  The  controlling  questions 
have  been  fully  discussed  and  correctly  decided  by  the  learned 
trial  judge.  It  would  serve  no  useful  purpose  to  add  anything 
to  what  has  been  said  by  him  in  the  opinion  referred  to  in  the 
record.  Com.  v.  Morgan,  supra,  198.  The  judgment  is  ttierefore 
affirmed  on  that  opinion. 
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Commonwealth  of  Pennsylvania  ex  rel.  H.  C.  McCor- 
mick,  Attorney  General,  v.  Jeremiah  A.  Toomey, 
Appellant. 

Argued  Jmie  2,  1896.  Appeal,  No.  21,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  Co.,  Commonwealtli 
Docket  1896,  No-  831,  for  plaintiff  on  quo  warranto.  Before 
St^bbtt,  C.  J.,  Green,  Williams,  McCollum,  Mitchell, 
Deak  and  Fell,  J  J.     Affirmed. 

A.  W.  Schalck^  with  him  Carl  Wagner^  for  appellant. 

M.  E.  Olmsted^  John  P.  Elkitij  deputy  attorney  general,  and 
Henry  C.  McCormick^  attorney  general,  for  appellee. 

Pee  Cubiam,  October  6, 1896 : 

This  case  was  argued  with  numbers  22,  23,  24,  and  25  of 
May  term,  1896,  involving  substantially  the  same  questions. 

A  careful  consideration  of  the  record  has  satisfied  us  that 
there  is  no  error  in  the  judgment.  The  controlling  questions 
have  been  fully  discussed  and  correctly  decided  by  the  learned 
trial  judge.  It  would  serve  no  useful  purpose  to  add  anything 
to  what  has  been  so  well  said  by  him  in  the  opinion  referred  to 
in  the  record,  Cora.  v.  Morgan,  supra,  198.  The  judgment  is 
therefore  affirmed  on  that  opinion. 


178         215 
Case  2 

Daugherty  Typewriter  Company,  Appellant,  v.  Kittan-  ^|^^      ,^^J 
ning  Iron  &  Steel  Manufacturing  Co. 

EquUy — Preliminary  injunction — Nuisance — Inequality  of  injury. 

On  a  bill  in  equity  filed  by  a  company  engaged  in  manufacturing  typewrit- 
ing machines  to  restrain,  as  a  nuisance,  the  operation  of  a  coke  manufactur- 
ing plant  which  injures  plaintiffs  business,  machinery  and  manufactured 
prodncts,  as  well  as  the  health  and  comfort  of  the  employees  thereof,  a 
preliminary  injunction  will  be  refused  where  it  appears  that  the  value  of 
the  coke  works  is  many  times  greater  than  the  value  of  the  complainant's 
plant,  and  that  the  granting  of  a  preliminary  injunction  would  do  greater 
injury  than  the  refusal  thereof. 
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Equity— EquUy  praclice^InjuncUon  affidavits^Conduct  of  case. 

It  is  only  in  clear  cases  of  abuse  that  the  exercise  of  a  trial  oourt^s  dis- 
cretion in  the  ordinary  conduct  of  a  case  should  be  interfered  with. 

The  Supreme  Court  will  not  reverse  a  decree  refusing  a  preliminary 
injunction  because  the  court  below  declined  to  consider  an  affidavit  which 
was  not  presented  by  the  complainant  until  after  the  respondents  liad  read 
their  affidavits  and  closed  their  arguments. 

Argued  June  8, 1896.  Appeal,  No.  100,  Oct.  T.,  1896,  by 
plaintiff,  from  decree  of  C.  P.  Armstrong  Co.,  refusing  prelimi- 
nary injunction.  Before  Sterrbtt,  C.  J.,  Green,  Williams, 
McCoLiiXJM,  Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 

After  respondent's  counsel  had  read  their  affidavits  and  closed 
their  arguments  complainant  presented  the  affidavit  of  Joseph 
Buffington,  whereupon  the  court  indorsed  upon  it  the  following 
order: 

"  And  now  April  21st,  1896,  the  within  affidavit  presented 
and  offered  to  be  read  in  the  hearing  for  preliminary  injunction 
after  respondents  had  read  their  affidavits  and  closed  their 
arguments  and  the  same  is  now  refused  to  be  heard,  but  directed 
to  be  filed  among  the  records  of  the  case  for  the  purpose  of 
showing  that  the  plaintiff  has  made  such  offer." 

Further  facts  appear  by  the  opinion  of  the  court  below,  which 
is  as  follows : 

The  plaintiff  company  is  a  corporation  organized  for  the  pur- 
pose of  manufacturing  typewriting  machines.  In  the  year  1895, 
a  site  suitable  for  this  work  was  selected  and  a  factory  erected, 
which  at  present  consists  of  two  two-story  brick  buildings,  one 
forty  by  one  hundred  feet,  and  the  other  twenty  by  thirty  feet, 
well  and  substantially  constructed  and  thoroughly  equipped 
with  the  most  modem  and  highest  type  of  machinery,  including 
a  nickel  plating  outfit  and  japanning  plant.  This  establishment 
is  situated  just  outside  of  the  borough  of  Kittanning  and  ad- 
joining or  contiguous  to  the  coke  manufacturing  plant  of  the 
defendant,  being  separated  therefrom  by  the  public  highway 
and  the  roadbed  of  the  Allegheny  Valley  Railway.  It  is  ^eged 
on  part  of  the  plaintiff  that  the  present  site  was  selected  on 
account  of  its  altitude,  thus  avoiding  the  moisture  from  the 
river  and  low  land  adjoining  the  same ;  and  also  on  account  of 
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the  adaptation  this  site  has  for  obtaining  the  early  morning  light 
and  the  sunlight  late  in  the  evening,  thus  enabling  the  em- 
ployees to  operate  the  machinery  rapidly  and  accurately  in 
aligning  and  other  purposes ;  and  also  that  this  site  was  selected 
because  of  the  assurance  the  plaintiff  company  had  of  obtaining 
adjoining  land  for  the  enlargement  of  the  plant,  should  the  same 
become  necessary.    It  appears  also  from  the  bill  and  the  affi- 
davits in  support  of  the  granting  of  a  preliminary  injunction, 
that  the  said  company  has  expended  in  these  improvements  and 
machinery  above  the  sum  of  twenty  thousand  (20,000)  dollars, 
and  have  employed  a  considerable  number  of  experienced  and 
skiUful  mechanics,  who,  together  with  those  who  are  learning 
the  art  of  constructing  these  machines,  and  other  employees, 
constitute  a  payroll  numbering  fifty-seven,  and  that  the  amount 
distributed  in  the  payment  of  these  employees  for  their  ser- 
vices, is  twelve  hundred  (1200)  dollars  every  two  weeks.    The 
plaintiff  company  has  been  in  business  since  about  1891,  but  up 
until  the  erection  of  the  factory  as  above  stated,  the  business 
was  principally  in  the  development  of  the  Daugherty  typewriter 
and  establishing  the  fact  that  the  enterprise  would  be  a  com- 
mercial success.     The  first  machines  manufactured,  namely, 
two  thousand,  were  made  under  contract.    The  project  of  the 
enterprise  in  the  minds  of  the  stockholders  having  been  con- 
sidered a  success,  and  they  having  determined  to  erect  a  factory 
of  their  own  and  manufacture  on  a  large  scale,  sites  in  different 
localities  for  the  erection  of  the  factory  were  offered  to  the  com- 
pany.    The  site^  above  referred  to  having  been  selected,  the 
ground,  consisting  of  one  acre,  was  donated  to  the  company, 
together  with  about  $4,000  of  money  subscribed  by  the  citizens 
of  Eittanning  and  vicinity.    The  plaintiff  company  began  the 
manufacture  of  machines  in  its  present  factory  about  the  last 
of  August,  1895,  and  has  been  in  constant  operation  since,  work- 
ing part  of  the  time  both  day  and  night.    It  is  alleged  on  the 
part  of  the  plaintiff  that  the  business  is  a  large  one,  and  bids 
fair  to  attain  very  large  proportions  ;  that  the  company  upon 
the  opening  up  of  its  factory  began  the  manufacture  of  a  lot 
of  five  hundred  machines  ;  and  up  to  this  time  has  completed 
and  sold  about  one  hundred  and  thirty  of  that  number,  being 
all  that  have  been  completed ;  that  the  remainder  of  said  lot  of 
five  hundred,  as  well  as  a  second  lot  of  one  thousand  machines, 
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the  manufacture  of  which  was  commenced  last  fall,  are  now 
in  the  process  of  completion,  and  have  reached  an  advanced 
stage  in  the  work;  also,  that  the  sales  of  the  machines  have 
been  increasing  steadily,  and  that  the  company  is  now  in  arrears 
in  its  orders  about  one  hundred  and  twenty-five  machines  for 
immediate  delivery,  and  has  contracts  for  future  delivery  of 
machines  during  the  current  year  to  the  amount  of  about  two 
thousand ;  that  the  board  of  directors  of  the  company  have  au- 
thorized the  manufacture  of  three  thousand  machines  for  the 
ensuing  year  commencing  the  1st  of  April ;  that  the  operations 
of  the  company  have  so  far  progressed  that  at  the  present  time 
it  is  turning  out  six  or  seven  machines  per  day,  with  the  ex- 
pectant increase  to  the  amount  of  ten  per  day  within  the  next 
month ;  that  the  orders  in  possession  of  the  company  embrace 
machines  for  this  country,  and  contracts  for  large  numbers  for 
Russia,  Germany,  France,  India  and  South  America,  and  that 
for  all  of  said  trade  the  company  have  agents  to  handle  and  sell 
its  machines,  and  said  agents  have  invested  a  large  amount  oE 
capital  in  said  business;  and  that  a  considerable  number  of 
machines  to  go  abroad  are  pressing  for  immediate  shipment. 
Also,  that  the  company  has  a  large  number  of  efficient  agents 
throughout  the  United  States  procured  and  selected  at  large 
cost  and  labor  expended  and  who  will  be  a  loss  to  the  company 
if  it  is  unable  to  supply  them  with  machines  to  meet  their  pre- 
sent demand;  that  the  company  has  expended  during  the  last 
three  years  the  sum  of  $6,000  and  upwards  in  advertisiag,  and 
is  under  contract  for  a  large  amount  of  advertising  for  the 
present.  These  are  the  facts  as  averred  and  set  forth  in  the 
plaintiff's  bill  and  supported  by  the  affidavits  presented ;  and 
we  state  them  to  show  the  alleged  status,  progress  and  condition 
of  the  plaintiff  company. 

The  defendant  company  is  also  a  corporation,  and  was  incor* 
porated  under  the  laws  of  this  commonwealth  on  the  25th  day 
of  June,  1894,  under  the  corporate  name  of  the  Kittanning  Iron 
&  Steel  Manufacturing  Company;  it  is  the  successor  and  pur- 
chaser of  the  Kittanning  Iron  Company,  Limited,  which  was 
organized  in  1879,  and  the  works  and  location  of  both  of  said 
companies'  plant  is  identical. 

The  defendant  company's  plant  consists  of  a  blast  furnace  of 
the  capacity  of  nine  hundred  tons  of  metal  per  week ;  of  a  roll- 
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ing  mill  consisting  of  thirty-ihree  puddling  furnaces,  with  the 
necessary  boilers  and  machinery  used  in  connection  therewith ; 
also  a  c(Md  breaker  and  washer  with  boilers  and  engines,  and  a 
coke  plant  consisting  of  sixtynsix  ovens.  The  coke  oyens, 
breaker  and  washer  were  erected  in  the  year  1880,  at  a  cost  of 
thirty-fiye  thousand  ($86,000)  dollars ;  and  the  plant  is  of  that 
value  at  the  present  time.  The  blast  furnace  with  the  improve- 
ments and  additions,  represents  the  value  of  about  four  or  five 
hundred  thousand  dollars.  The  nucleus  of  this  plant,  which 
now  consists  of  the  rolling  mill,  the  blast  furnace,  the  coke 
ovens,  and  washer  and  breaker,  had  its  beginning  about  forty- 
five  years  ago,  and  has  been  in  operation,  with  intermissions, 
under  different  managements,  up  until  the  present  time  Up 
until  the  year  1879,  the  plant  consisted  of  the  rolling  mill  alone. 
In  that  year  the  erection  of  the  blast  furnace  was  begun,  which 
was  immediately  followed  by  the  construction  of  the  coke  manu- 
&cturing  plant.  At  the  time  the  iron  plant  was  first  estab- 
lished it  was  quite  beyond  the  improved  and  built  up  portions 
of  tiie  town.  At  the  time  of  the  erection  of  the  blast  furnace 
and  the  coke  ovens  that  portion  of  the  borough  between  the 
rolling  mill  and  what  has  already  been  improved  was  pretty 
well  built  up;  at  the  present  time  the  lots  are  pretty  generally 
occupied  by  dwelling  houses,  and  a  considerable  number  of 
houses  have  been  erected  on  land  near  to  the  defendant  com- 
pany's plant  on  the  territory  outside  of  the  limits  of  the 
borough. 

It  is  contended  on  the  part  of  the  plaintiff  that  the  defend- 
ant company  should  be  restrained  by  a  preliminary  injunction, 
afterwards  to  be  made  perpetual,  from  the  operation  of  their 
coke  manufacturing  plant,  for  the  reason  that  the  ovens  of  said 
plant  discharge  great  volumes  of  smoke,  of  heat  and  of  highly 
sulphurous  and  noxious  vapors,  which  said  by-product  and 
vapors  roll  up  the  hill  and  completely  envelop  the  works  of  the 
plaintiff  company,  and  that  they  permeate  and  fill  the  same 
even  when  the  windows  are  closed ;  that  by  reason  of  such  by- 
product, sulphurous  noxious  vapors  and  smoke  entering  the  fac- 
tory of  said  plaintiff  interfere  with  the  operation  of  their  works 
and  tarnish  and  seriously  affect  the  machinery  and  tools  of 
the  plaintiff,  also  the  dies  and  fixtures  which  are  required  to  be 
kept  in  a  clean  and  polished  condition  for  efficient  work,  thus 
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destroying  the  value  not  only  of  the  machinery  of  the  plaintiff, 
but  rendering  its  manufactured  work  unfit  for  sale  and  shipment. 
From  all  the  circumstances  and  &cts  surrounding  this  case, 
should  the  defendant  company  be  interfered  with  in  the  use  of 
their  property,  before  a  full  hearing  and  determination  of  the 
case?  The  manufacture  of  coke  is  a  legitimate  pursuit,  and  in 
this  case  is  carried  on  as  a  constituent  part  of  the  iron  plant  of 
defendant.  From  the  facts  so  far  as  developed,  we  cannot  but 
conclude  that  plaintiff  company  suffers  at  least  some  injury  and 
damage  in  the  operation  of  its  works,  not  only  to  the  machinery 
and  manufactured  product,  but  also  to  the  health,  comfort  and 
the  efficient  work  of  the  employees  thereof ;  and  because  of  this 
plaintiff  contends  that  it  will  suffer  loss  in  its  contracts  with 
agents  employed  to  sell  the  machines,  and  will  not  be  able  to 
reap  the  benefit  it  should  from  the  amounts  invested  in  adver- 
tisement. If  the  injury  and  damage  done  to  the  machinery, 
the  manufactured  product,  and  to  tiie  health,  etc.,  of  the  oper- 
ators, be  not  sufficient  of  itself  to  move  the  conscience  of  a 
chancellor  to  interfere,  we  cannot  see  how  the  prospective  sales 
dependent  upon  the  energy  and  efficiency  of  the  agents  and  the 
efficacy  of  advertisements,  can  be  added  to  counteract  and  re- 
move any  doubt  the  chancellor  might  have.  We  do  not  dis- 
pute the  authorities  cited  by  plaintiff  company  in  support  of  its 
application,  nor  shall  the  statements  of  facts  herein  made  be  pre- 
judicial to  the  rights  of  either  party  after  answer  made  and 
final  hearing  had.  Nor  do  we  base  our  conclusion  upon  the 
fact  that  the  plaintiff  came  near  and  in  proximity  to  the  plant 
of  the  defendant,  long  after  it  had  been  established  and  in  oper- 
ation, as  the  authorities  cited  by  plaintiff  fully  sustain  the  prin- 
cipal contended  for  in  this  regsurd,  that  it  had  the  right  to  select 
this  site  and  use  it  for  the  purpose  it  is  now  used ;  and  if  in- 
jured or  damaged  by  defendant  in  the  use  and  occupation  of 
its  plant  there  is  a  remedy — ^but  shall  it  be  by  equity  or  law. 
It  may  be  said  that  it  can  be  only  by  equity — ^fliat  law  will  not 
furnish  an  adequate  remedy  because  of  the  continuance  of  the 
nuisance  and  the  multiplicity  of  suits  required  to  recover  for 
damages  sustained ;  and  this  may  in  a  great  measure  be  correct; 
but  we  must  not  lose  sight  of  that  principle  that  in  equity  a 
decree  is  not  of  right  but  of  grace ;  and  where  from  the  facts 
submitted  it  would  appear  to  the  conscience  of  a  chancellor  that 
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a  decree  enjoining  would  do  greater  injury  than  a  refusal 
thereof,  is  it  not  the  duty  of  a  chancellor  to  refuse  the  prelimi- 
naiy  injunction  and  preserve  the  status  of  the  parties  until  final 
hearing.  In  this  case,  both  sides  by  the  affidavits  submitted 
claim  irreparable  injury;  the  plaintiff  if  injunction  be  not 
granted;  the  defendant  if  it  be  granted;  and  Uie  persons  mak- 
ing these  affidavits  on  both  sides  as  to  irreparable  injury  are 
men  of  excellent  repute  and  good  judgment,  and  well  known 
to  us. 

We  therefore,  from  all  the  facts  as  gleaned  from  the  bill,  the 
affidavits  and  counter  affidavits  as  applicable  to  the  law  govern- 
ing such  cases,  are  constrained  to  refuse  the  application. 

And  now  April  25, 1896,  preliminary  injunction  is  refused. 

Errors  assigned  were  (1)  decree  of  the  court;  (2)  refusal  to 
consider  affidavit  of  Joseph  Buffington,  offered  by  complainant. 

W.  D.  Patton  and  M.  F,  Leason^  with  him  George  A,  Jenks^  for 
appellant. — The  plaintiff's  bill  discloses  such  damage  and  injury, 
and  their  right  to  relief  is  so  clear,  that  under  the  authorities 
and  facts  the  plaintiff  is  entitled  to  an  injunction :  Penna.  Lead 
Co.'s  App.,  96  Pa.  123 ;  Richards's  App.,  67  Pa.  106 ;  Evans  v. 
Fertilizing  Co.,  160  Pa.  214 ;  New  Castle  v.  Raney,  130  Pa.  661 ; 
Bispham's  Principles  of  Equity,  (4th  ed.),  499 ;  Howell  v.  Mc- 
Coy, 8  Rawle,  269;  Smith  v.  Phillips,  8  Phila.  11 ;  Tipping  v. 
Smelting  Co.,  L.  R.  1  Ch.  Appeal  Cases,  66 ;  Brady  v.  Weeks, 
2  Barbour,  167 ;  Catlin  v.  Valentine,  38  Am.  Dec.  667 ;  1  Wood 
on  Nuisance,  (3d  ed.),  sees.  654,  656,  666 ;  Bispham's  Prin.  of 
Equity,  (4th  ed.),  sec.  442 ;  Easton  Pass.  Ry.  v.  Easton,  133 
Pa.  605 ;  Poterie  Gas  Co.  v.  Poterie,  153  Pa.  10. 

J".  B.  Neale^  Ross  Reynolds  and  J.  H.  McCain^  of  McCain  ^ 
Christy^  for  appellee. — The  injunction  was  properly  refused: 
Langolf  V.  Seiberlitch,  2  Pars.  71 ;  Beach's  Eq.  Jur.  646 ;  Bell 
V.  R.  R.,  25  Pa.  171 ;  Carr  v.  Wallace,  7  Watt^  400 ;  Chapman 
V.  Chapman,  69  Pa.  214 ;  Carlisle  v.  Cooper,  6  C.  E.  Green, 
N.  J.  591 ;  Williams  v.  Jersey,  1  Craig  &  Phillips,  91 ;  2  Beach 
on  Injunctions,  1062 ;  Ome  v.  Freidenburg,  143  Pa.  601 ;  Gatz- 
mer  v.  St.  Vincent  School,  147  Pa.  313 ;  Ocum  Co.  v.  Sprague 
Co.,  84  Ct  629;  Raritan  Co.  v.  Veghte,  21  N.  J.  Eq.  463; 
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McKellip  V.  Mcllhenny,  4  Watts,  817 ;  Strickler  y.  Todd,  10 
S.  &  R.  74 ;  Rerick  v.  Kern,  14  S.  &  R.  267 ;  Shwartz  v.  Shwartz, 
4  Pa.  858 ;  Wier's  App.,  74  Pa.  241 ;  Robb  y.  Carnegie,  145  Pa. 
324 ;  Evans  v.  Fertilizing  Co.,  160  Pa.  209. 

Pbb  Cubiam,  October  5, 1896 : 

In  any  view  that  can  be  reasonably  taken  of  the  facts  pre- 
sented to  the  court  below  by  the  bill,  affidavits,  counter  affi- 
davits, etc.  in  this  case,  we  are  all  of  opinion  that  there  was  no 
error  in  refusing  to  grant  the  preliminary  injunction.  Nor  do 
we  think  the  learned  court  erred  in  refusing  to  consider  the  affi- 
davit referred  to  in  the  second  specification.  As  shown  by  the 
record,  it  was  not  presented  until  ^^  after  respondents  had  read 
their  affidavits  and  closed  their  arg^uments."  According  to  the 
orderly  course  of  procedure,  that  was  too  late ;  and,  in  the 
absence  of  anjrthing  to  show  the  contrary,  the  presumption  is 
that  no  satisfactory  reason  was  given  for  the  omission  to  offer 
it  in  time.  But,  aside  from  that,  there  appears  to  be  nothing 
in  the  affidavit  in  question  that  could  have  had  the  effect  of 
producing  a  different  result.  It  is  only  in  clear  cases  of  abuse 
that  the  exercise  of  a  trial  court's  discretion,  in  the  orderly  con- 
duct of  a  case,  should  be  interfered  with.  This  is  not  such  a 
case. 

It  is  neither  necessary  nor  proper  that  we  should  now  intir 
mate  any  opinion  as  to  the  merits  of  the  case  generally.  It 
goes  back  for  further  proceedings — ^possibly  for  final  hearing 
on  bill,  answer  and  full  proofs.  A  materially  different  state  of 
facts  may  then  be  presented.  We  therefore  adhere  to  our  gen- 
eral rule  in  appeals  from  interlocutory  decrees,  and  merely  hold 
that^  as  presented  to  the  court  below,  the  case  is  not  one  that 
would  have  justified  a  preliminary  injunction. 

The  decree  is  therefore  affirmed  and  appeal  dismissed,  with 
costs  to  be  paid  by  the  plaintiff. 
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Florence  I.  Hill,  Appellant,  v.  Pennsylvania  Railroad 

Company. 

NtgUgence—Deaih— Release  ofdamages-^Widoto—Acis  of  April  15, 1851, 
and  April  26,  1855. 

Under  the  acte  of  April  15,  1851,  P.  L.  674,  and  April  26,  1855,  P.  L. 
SOST,  a  widow  bos  no  independent  right  of  action  for  the  death  of  her  hus- 
band caused  by  the  negligence  or  default  of  another  which  the  husband 
could  not  release  in  his  lifetime,  after  the  injury  and  before  his  death. 

Aigned  May  26, 1896.  Appeal,  No.  886,  Oct.  T.,  1896,  by 
plainti£E,  from  judgment  of  C.  P.  Northumberland  Co.,  Sept  T., 
1892,  No.  466,  on  verdict  for  plaintiff.  Before  Stbebbtt,  C.  J., 
Gbebn,  Williahs,  Dbak,  and  Fell,  JJ.    AfiQrmed. 

Trespass  for  death  of  plaintiffs  husband.  Before  Sav- 
n)G£,  P.  J. 

At  the  trial  defendant  offered  release  dated  the  17th  day  of 
November,  1890,  signed,  sealed  and  delivered  by  J.  Nevin  Hill, 
the  husband  of  the  plaintiff,  by  which,  for  the  sum  of  $860,  he  re- 
mised, released,  and  forever  quitclaimed  the  defendant  company 
from  damages.  This  release  was  offered  for  the  purpose  of  es- 
tablishing tiie  fact  that  he  released  the  defendant  company  from 
all  damages,  and  in  bar  of  the  plaintiff's  action. 

Plaintiffs  counsel  objected  to  the  offer  for  the  reason  that  by 
the  act  of  assembly,  approved  the  26th  day  of  April,  1866,  P.  L. 
809,  the  legislature  of  Pennsylvania  conferred  upon  the  widow 
of  a  man,  for  any  injury  causing  death,  a  right  of  action  which 
cannot  be  divested  by  the  release  of  the  person  injured,  which 
cause  of  action  is  separate  and  independent  of  the  cause  of 
action  under  the  act  of  1861,  P.  L.  676,  section  18.  And 
further  if  the  jury  believe  from  the  evidence  that  his  death 
resulted  from  these  injuries,  that  this  release  would  not  be  a 
bar  to  her  recovery  for  the  injuries  received  under  these  acts  of 
assembly. 

The  objections  were  overruled,  evidence  admitted  and  bills 
sealed.  [1] 

The  release  was  as  follows : 
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^^Know  AU  Men  by  these  Presents: 

"  That  I,  J.  Nevin  Hill,  of  Sunbury,  Pennsylyania,  in  consid- 
eration of  the  sum  of  $350,  lawful  money  to  me  paid  by  the 
Pennsylvania  Railroad  Company,  at  the  time  of  the  sealing  and 
delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged, 
have  remised,  released,  and  forever  quit-claimed  and  discharged, 
and  by  these  presents  do  remise,  release,  and  forever  quitK^laim 
and  discharge  unto  the  said,  the  Pennsylvania  Railroad  Com- 
pany and  their  successors,  all  claims  and  demands  which  I  have, 
or  can  or  may  have,  against  the  said  the  Pennsylvania  Railroad 
Company,  or  their  successors,  for  or  by  reason  of  any  matter, 
cause,  or  thing  whatsoever,  and  more  especially  by  reason  of  an 
accident  to  train  number  9  at  New  Florence,  Pa.,  Friday,  No- 
vember 14th,  in  which  I  was  a  passenger,  the  above  to  include  all 
claim  for  personal  injury,  loss  of  time  and  damage  to  personal 
effects. 

**  And  the  Pennsylvania  Railroad  Company,  in  paying  the  said 
sum  of  money,  do  so  in  compromise  of  the  said  claim  and  de- 
mand above  released,  not  admitting  any  liability  on  account  of 
the  same. 

"  Witness  my  hand  and  seal  the  17th  day  of  November,  1890. 

"  Sealed  and  deUvered  in  the  ^  (Signed) 

presence  of  us.  > 

John  R.  Hamilton.        J       j,  Nevin  Hill"    [seal.] 

The  court  charged  in  part  as  follows : 

[The  act  of  1866,  gives  a  right  of  action  to  the  surviving 
widow,  and  had  there  been  no  act  on  the  part  of  Mr.  Hill  dur- 
ing his  lifetime  releasing  the  company  from  liability  because  of 
their  negligence  in  the  running  of  the  train,  there  would  have 
been  an  undoubted  right  in  the  widow  to  recover  a  verdict  at 
your  hands  in  this  suit.  Mr.  Hill,  however,  on  the  17th  day  of 
November,  1890,  compromised  and  settled  with  the  company 
for  the  injury  done  him  by  reason  of  their  negligence  and  upon 
that  date  executed  a  release,  which  has  been  offered  in  evidence, 
by  which  he  ^^  remised,  released,  and  forever  quit^^laimed  and 
discharged,  and  by  these  presents  do  remise,  release,  and  for- 
ever quit-claim  and  discharge,  unto  the  said,  the  Pennsylvania 
Railroad  Company,  and  their  successors,  all  claims  and  demandfl 
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which  I  have,  or  can  or  may  have,  against  the  said,  the  Penn 
sylvania  Railroad  Company,  or  their  successors,  for  or  by  i^ason 
of  any  matter,  cause,  or  thing  whatsoever,  and  more  especially 
by  reason  of  an  accident  to  train  No.  9  at  New  Florence,  Pa., 
Friday,  November  14,  in  which  I  was  a  passenger,  the  above  to 
include  all  claim  for  personal  injury,  loss  of  time  and  damage 
to  personal  effects." 

This  release  was  for  a  valuable  consideration.  The  company 
paid  him  at  the  time,  according  to  the  release,  $350,  and  there 
is  no  contention  that  there  was  any  fraud  or  misrepresentation, 
or  bad  faith  on  the  part  of  the  company  in  the  procuring  of  this 
paper.  It  is  contended  by  the  plaintiff  that,  notwithstanding 
this  settlement  was  made  by  Mr.  Hill  in  his  lifetime,  the  widow 
may  maintain  the  present  action,  or,  in  other  words,  that,  in  a 
case  like  this,  there  are  two  causes  of  action,  so  to  speak,  by 
reason  of  the  negligent  act  of  this  defendant — one  to  the  hus- 
band for  the  injury  sustained  by  him,  the  pain  and  suffering, 
and  for  the  loss  of  time  and  the  expense  incurred  endeavoring 
to  be  cured,  etc.,  and  another  to  the  widow  and  children  for  the 
loss  of  service  and  support  of  the  husband.  It  seems  to  me 
that  this  can  hardly  be.]  [2] 

[The  acts  of  1861  and  1865  resemble  closely,  in  their  essen- 
tial features,  the  English  statute  commonly  known  as  the  Lord 
Campbell  act,  and  that  has  been  construed  in  a  case  almost 
identical  with  the  one  now  under  consideration,  namely.  Read  v. 
The  Great  Eastern  Railway  Company,  by  the  Court  of  Queen's 
Bench,  Law  Reports,  3  Queen's  Bench,  665.  It  is  there  rea- 
soned by  the  court  that  there  is  but  one  cause  of  action  which 
would  survive,  it  is  true,  where  death  occurred,  provided  there 
had  not  been  a  settlement  by  the  party  injured,  or  a  previous 
suit  brought  by  him  and  judgment  obtained.  On  that  authority 
I  feel  constrained,  for  the  present,  to  hold  that  the  settlement 
by  Mr.  Hill  in  his  lifetime  constitutes  a  bar  to  the  present 
action.]  [3] 

I  therefore  affirm  the  defendant's  points  and  instruct  you  to 
return  your  verdict  in  favor  of  the  defendant.  [4] 

Verdict  and  judgment  for  defendant.    Plaintiff  appealed. 

JErrars  assigned  were  (1)  ruling  on  evidence,  quoting  the 
bill  of  exception; .  (2-4)  above  instructions,  quoting  t^em. 
Vol.  oLxxvni— 15 
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(7.  M.  Clement  and  S,  P.  Wolverton,  for  appellant, — The  com- 
petency of  the  legislature  to  create  such  new  cause  of  action  as 
was  created  by  the  acts  of  1851  and  1855  would  seem  to  be 
unquestioned :  Fink  v.  Garman,  40  Pa.  103 ;  Penna.  R.  R.  Co. 
V.  Zebe,  33  Pa.  328;  Birch  v.  Ry.,  165  Pa.  345;  Mann  v. 
Wieand,  4  W.  N.  C.  6.  When  the  law  created  this  right  of 
action  against  the  plaintiff  in  error  it  gave  it  to  the  defendant 
in  error.  It  is  true  the  deatii  of  her  husband  was  an  act  prece- 
dent to  her  right  of  action ;  but  so  was  the  negligence  of  the 
plaintiff  in  error.  The  two  uniting  created  the  cause  of  action 
and  gave  it  to  the  widow.  It  had  no  existence  prior  to  that 
time :  Books  v.  Danville,  95  Pa.  158. 

This  question  has  been  considered  in  other  states  having  like 
statutes:  Belding  v.  Black,  Hill  &  Ft.  Pierre  R.  R.,  52  Am.  & 
Eng.  R.  R.  Cases,  p.  624. 

The  first  section  of  the  Lord  Campbell  act  is  predicated  en- 
tirely upon  the  fact  that  the  party  injured  could  have  main- 
tained an  action  if  living,  and  the  action  is  as  awarded  solely 
upon  this  provision,  hence  the  ruling  of  the  English  court  in 
Read  v.  Great  Eastern  Ry.  Co.,  L.  R.  3  Q.  B.  555  (1868),  is 
easily  understood,  for  manifestly  after  release  given  the  party 
injured  could  not,  under  the  proviso  in  the  act,  maintain  an 
action.  For  the  like  reason  it  has  been  so  held  in  New  York, 
where  the  statute  is  almost  a  transcript  of  the  British  act,  but 
this  ruling  has  been  questioned  in  later  New  York  cases: 
Schlichting  v.  Wintgen,  25  Hun  (N.  Y.),  626.  It  is  however 
the  law  of  Pennsylvania  that  the  right  of  action  of  the  widow 
is  one  the  husband  never  had  nor  never  could  have :  Fink  v. 
Garman,  40  Pa.  103. 

The  fact  that  deceased  had  instituted  suit  to  recover  dam- 
ages for  injuries  sustained  while  crossing  defendant's  railroad 
track,  which  was  pending  at  the  time  of  his  death,  is  no  bar  to 
an  action  by  the  widow  and  children  to  recover  for  negligently 
killing  him :  International  &  Great  Northern  R.  R.  v.  Kuehn, 
35  Am.  &  Eng.  R.  R.  Cases,  421 ;  Davis  v.  St.  Louis  L  M.  & 
S.  R.  R.,44  Am.  &  Eng.  R.  R.  Cases,  693. 

B,  F,  Junkin^  with  him  J,  C,  Bucher  and  «7I  S,  Kline^  for 
appellee. — ^No  recovery  could  be  had  by  the  widow,  if  it  were 
proved  that  the  decedent  had  himself  been  guilty  of  contribu- 
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toiy  negligence ;  she  does  not  recover  because  the  injury  pro- 
duced her  husband's  death,  but  because  he  himself  could  have 
sued  had  he  lived — it  is  his  cause  of  action  that  she  enforces, 
and  where  he  had  none  she  has  none :  British  Statute  of  the 
9th  &  10th  Victoria,  c.  93;  Read  v.  The  Great  Eastern  Ry., 
L.  R.  3  Q.  B.  565. 

Opinion  by  Mb.  Justice  Gbebn,  November  9, 1896: 

The  plaintiff's  husband  was  injured  in  a  collision  on  the  de- 
fendant's road  in  November,  1890.  He  died  of  Bright's  dis- 
ease in  September,  1891.  He  was  more  or  less  infirm  in  physical 
health  during  the  interrening  period,  being  part  of  the  time 
able  to  attend  to  his  business  and  part  of  the  time  unable. 
Shortly  after  his  in^ify  he  settled  with  the  defendant  for  all 
claims  and  demandtf  On  account  of  the  accident,  and  executed 
an  absolute  relea0#  of  all  demands  under  seal  for  the  sum  of 
1350,  which  was  duly  paid  to,  and  accepted  by,  him.  The  evi- 
dence indicates  tery  strongly  that  the  cause  of  the  death  was 
Bright's  diseaM  and  not  the  injury,  but  that  question  does  not 
arise  beeaus€  the  learned  court  below  ruled  that  the  plaintiff 
could  not  nH^tain  the  action  on  account  of  the  release  executed 
by  her  hufbsnd,  and  gave  a  binding  instruction  to  the  jury  to 
find  for  tke  defendant.  Substantially  the  question  arising,  is, 
whethef  Ae  wife,  under  our  existing  legislation,  and  upon  the 
facts  of  this  case,  has  an  independent  right  of  action  for  the 
death  of  the  husband  which  the  husband  could  not  release.  It 
is  eomtended  for  the  appellant  that  she  has  such  a  right  of  ac- 
tion and  that,  therefore,  the  husband's  release  could  not  affect 
ii  The  solution  of  the  question  depends  upon  the  construction 
t6  be  given  to  our  two  acts  of  assembly  of  April  15, 1851,  P.  L. 
674^  and  April  26, 1855,  P.  L.  309. 

The  act  of  1851  provides  as  follows :  Section  18.  That  no 
action  hereafter  brought  to  recover  damages  for  injuries  to  the 
person  by  negligence  or  default  shall  abate  by  reason  of  the 
death  of  the  plaintiff ;  but  the  personal  representatives  of  the 
deceased  may  be  substituted  as  plaintiff  and  prosecute  the  suit 
to  final  judgment  and  satisfaction. 

Section  19.  That  whenever  death  shall  be  occasioned  by  un- 
lawful violence  or  negligence,  and  no  suit  for  damages  be  brought 
by  tiie  party  injured  during  his  or  her  life,  the  widow  of  any 
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such  deceased,  or  if  there  be  no  widow,  the  personal  repiiesen- 
tatives  may  maintain  an  action  for  and  recover  damages  for  the 
death  thus  occasioned. 

It  will  be  observed  that  in  both  these  sections  the  right  of 
action  conferred  is  for  the  death  of  the  party  injured.  The  18th 
section  provides  for  the  case  of  a  party  injured  who  has  brought 
an  action  for  his  injury,  but  subsequently  dies,  and  directs  that 
in  such  case  the  action  shall  not  abate  by  reason  of  the  death 
but  shall  survive  to  his  personal  representatives.  Section  19 
provides  that  if  no  action  has  been  brought  for  the  injury  dur- 
ing the  life  of  the  party  injured  the  widow,  or,  if  there  is  no 
widow,  the  personal  representatives  may  maintain  an  action  and 
recover  damages  for  the  death  thus  occasioned.  Thus  both 
classes  of  cases  are  provided  for,  the  one,  where  an  action  was 
brought  by  the  injured  party  during  his  life  but  the  plaintiff 
died  pending  the  action,  and  the  other  where  no  action  had  been 
brought  at  the  time  of  the  death  of  the  party  injured.  While 
•  it  is  very  true  that  the  injured  party  could  in  no  circumstances 
recover  damages  for  his  own  death,  yet  it  is  equally  true  that 
the  cause  of  action  provided  for  by  both  sections  is  death  result- 
ing from  injuries.  The  act  did  not  undertake  to  give  a  cause 
of  action  to  the  party  injured  for  the  injuries  he  had  sustained 
because  such  a  right  of  action  already  existed  independently  of 
the  act.  Hence  it  cannot  be  argued  that  the  intention  of  the 
18th  section  was  to  give  one  right  of  action  to  the  party  injured 
and  another  and  independent  right  of  action  for  the  same  injury 
to  his  vddow.  The  cause  of  action  is  the  same  in  both  sections, 
to  wit,  the  death  of  the  party,  the  only  difference  being  that  the 
18th  section  provided  for  an  action  already  pending,  that  it 
should  not  abate  but  should  survive  to  the  personal  representa- 
tive, and  the  19th  section  provided  that  in  case  no  action  had 
be^n  brought  before  the  death  of  the  party,  an  action  might  be 
brought  by  the  widow,  or  if  there  was  no  widow,  then  by  the 
personal  representatives.  The  remedy  given  to  the  widow  by 
the  19th  section  was,  of  course,  a  new  remedy  which  had  no 
previous  existence.  This  we  held  in  the  case  of  Fink  v.  Gar- 
man,  40  Pa.  95,  and  again  in  Birch  v.  Railway,  166  Pa.  889,  in 
the  latter  of  which  we  said,  *^  While  grounded  on  the  same 
*  unlawful  violence  or  negligence  '  for  which  the  injured  party 
)iad  a  common  law  right  of  action  in  his  lifetime,. the  .statutory 


Digitized  by 


Google 


HILL,  AppeUant,  v.  PENNA.  R.  R.  229 

1896.]  Opinion  of  the  Court. 

right,  given  by  the  19th  section,  is  conditioned  Upon  the  concur- 
ring facts,  that  the  injured  party's  death  was  occasioned  by 
violence  or  negligence,  and  that  no  suit  for  damages  was  brought 
by  him."  In  the  foregoing  case  the  party  injured,  Mrs.  Taylor, 
had  brought  an  action  in  her  lifetime  to  recover  damt^ges  for  the 
injury,  but  died  pending  the  action  and  before  trial.  Thereupon 
an  amended  statement  was  filed  alleging  her  death  and  praying 
to  substitute  her  executors.  To  this  the  defendant  pleaded, 
that  the  cause  of  action  survived  to  the  persons  named  in  the 
act  of  1855  and  therefore  could  not  be  maintained  by  the  execu- 
tors. But  we  held  that  it  did  survive  to  the  executors  under 
the  18th  section  of  the  act  of  1851.  As  to  this  we  said,  "  It  fol- 
lows from  what  has  been  said,  that  the  substitution  of  Mrs.  Tay- 
lor's executors  as  plaintiffs,  in  the  action  commenced  by  her,  was 
fully  authorized,  and  they  should  be  permitted  to  prosecute  the 
same  to  final  judgment  and  satisfaction,  notwithstanding  the 
fact,  averred  in  their  amended  statement,  that  her  death  was 
occasioned  by  the  defendant  company's  negligence.  In  the  cir- 
cumstances,  their  substitution  was  clearly  warranted  by  the  18th 
section  of  the  act  of  1851."  In  substance  this  was  a  decision 
that  although  death  resulted  from  the  injury  the  right  of  action 
survived  to  the  executors  of  the  decedent  and  was  not  trans- 
mitted to  the  other  parties  named.  It  is  true  an  action  had 
been  brought  by  the  injured  party  in  that  case,  and  here  no 
action  had  been  brought,  by  the  person  injured' before  his  death, 
but  he  had  exercised  his  control  over  the  right  of  action  at  a 
time  when  he  alone  had  the  whole  right,  with  the  same  effect  a^' 
if  he  had  brought  an  action  and  had  prosecuted  it  to  judgment 
and'  satisfaction.  The  basis  of  the  action  is  the  negligence  of 
the  defendant  When  the  injured  person  survives,  the  sole 
right  of  action  is  vested  in  himself  alone.  If  he  brings  an  action 
and  it  is  tried  and  results  in  a  verdict  and  judgment  for  the 
plaintiff,  which  is  paid,  it  must  be  conceded  tiiat  this  is  the  end 
of  the  case.  The  defendant's  negligence  has  been  tried  and 
adjudged  and  when  the  judgment  has  been  discharged  by  pay- 
ment it  has  been  satisfied  for  all  purposes.  The  consequences 
of  the  transgression  have  been  suffered  and  the  penalty  paid. 
We  cannot  consider,  and  it  has  not  been  so  decided,  that  in  this 
contingency  there  may  be  another  suit  brought  for  another 
result  of  <^e  same  act  of  negligence^    The  act$  we  are  consideir 
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ing  do  not  confer  any  such  right,  nor  any  right  to  recover  as 
upon  an  additional  cause  of  action.  In  other  words,  without 
these  acts  a  cause  of  action  for  a  specific  act  of  negligence  would 
have  died  with  the  person  and  there  could  then  be  no  recovery 
by  anybody.  But  that  consequence  of  the  existing  state  of  the 
law  it  was  desired  to  avert  and,  under  the  acts,  the  action  does 
not  die  but  survives  to  certain  persons  named.  But  it  is  an 
action  for  the  same  injury,  and  upon  the  basis  of  the  same  neg- 
ligence. The  acts  accomplish  the  preservation  of  a  right  of 
recovery  but  they  do  not  give,  or  assume  to  give,  another  and 
additional  remedy  to  other  parties  for  the  same  injury.  If  they 
would  bear  such  a  construction  it  would  follow  that  by  force  of 
the  acts  there  was  a  right  to  recover  for  the  injuries  to  the  hus- 
band, considered  only  as  injuries  to  himself  and  in  addition  to 
that  a  new  and  other  and  independent  right  of  action  to  the 
widow  in  her  own  right,  and  for  her  own  benefit,  and  for  the 
injury  to  herself.  No  such  purpose  is  avowed  in  the  act,  and 
no  such  meaning  is  within  its  language. 

We  do  not  think  the  act  of  April  26, 1855,  P.  L.  309,  affects 
this  view  of  the  subject  or  makes  any  change  in  the  fundamental 
character  of  the  previous  legislation.  It  simply  enlarges  the 
designation  of  the  persons  entitled  to  recover  damages  for  an 
"injury  causing  death"  so  as  to  embrace  children  or  parents  of 
the  deceased,  and  expresses  the  mode  of  distribution  of  the 
damages  recovered. 

The  right  of  action  was  in  its  origin  the  sole  property  of  tlie 
husband  and  of  course  subject  to  his  control.  If  he  exercised 
it  and  conducted  it  to  verdict,  judgment  and  satisfaction  in  the 
courts,  that  was  the  end  of  it.  Neither  he  nor  any  one  else  could 
maintain  a  second  action  for  the  same  injury.  So  also  he  could 
compound  it,  and  could  adjust  the  amount  to  be  received  &x>m 
the  offending  party  and  could  agree  that  the  amount  received 
should  be  a  full  solatium  for  the  injury  and  tiie  damage  sus- 
tained. That  would  be  a  necessary  incident  to  his  ownership 
of  the  right  of  action.  Such  an  adjustment  would  be  the  full 
equivalent  of  a  verdict,  and  judgment  in  an  adversary  proceed- 
ing. In  either  event  the  remedy  would  be  exhausted.  It  would 
have  to  be  conceded  that  this  must  be  so,  if  subsequently  to 
the  adjustment,  some  other  and  more  serious  consequence  re- 
sulted from  t^e  injury  than  any  that  was  anticipated  WhBn  the 
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settlement  was  made,  and  we  know  of  no  reason  why  this  would 
not  be  true  when  such  ulterior  consequence  was  the  death  of 
the  party  injured. 

The  very  question  we  are  considering  has  been  adjudged  in 
the  Queen's  Bench  in  England  in  the  case  of  Read  v.  The  Great 
Eastern  Railway  Co.,  L.  R.  3  Queen's  Bench,  655.  The  Eng- 
lish statute  of  9  &  10  Vict.  c.  98,  is  almost  precisely  like  our 
act  of  1851,  and  was  probably  the  model  upon  which  our  act 
was  framed.  In  the  case  referred  to  the  husband  had  sustained 
an  injury  on  the  defendant's  road,  and  had  subsequently  settled 
with  the  defendant  and  executed  a  release  of  all  damages  aris- 
ing from  the  injury,  and  afterwards  died.  The  defendant  pleaded 
the  release  to  which  the  plaintiff  demurred.  In  disposing  of 
the  demurrer,  Blacebubn,  J.,  said,  ^^  I  think  the  plea  is  a  good 
plea.  The  question  turns  upon  the  construction  of  s.  1  of  9 
&  10  Vict.  c.  93.  Before  the  statute,  the  person  who  received 
a  personal  injury,  and  survived  its  consequences,  could  bring  an 
action  and  recover  damages  for  the  injuiy,  but  if  he  died  from 
its  effects  then  no  action  could  be  brought.  To  meet  this  state 
of  the  law  9  &  10  Vict.  c.  93,  was  passed,  and  *  whenever  the 
death  of  a  person  is  caused  by  a  wrongful  act  and  the  act  is 
such  as  would,  if  death  had  not  ensued,  have  entitled  the  party 
injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof,  then  and  in  every  such  case  the  person  who  would 
have  been  liable  if  death  had  not  ensued  shall  be  liable  for  an 
action  for  damages  notwithstanding  the  death  of  the  party 
injured.'  Here  taking  the  plea  to  be  true,  the  party  injured 
could  not  "  maintain  an  action  in  respect  thereof,"  because  he 
had  already  received  satisfaction.  Then  comes  s.  2,  which  regu- 
lates the  amount  of  the  damages  and  provides  for  its  apportion- 
ment in  a  manner  different  to  that  which  would  have  been 
awarded  to  a  man  in  his  lifetime.  This  section  may  provide  a 
new  principle  as  to  the  assessment  of  damages,  but  it  does  not  give 
any  new  right  of  action.  •  .  .  The  intention  of  the  enactment 
was  that  the  death  of  the  person  injured  should  not  free  the 
wrongdoer  from  an  action,  and  in  those  cases  where  the  person 
injured  could  maintain  an  action  his  personal  representative 
might  sue." 

Lush,  J. — "I  am  of  the  same  opinion.  The  intention  of  tiie 
statute  is  not  to  make  the  wrongdoer  pay  damages  twice  for 
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the  same  wrongful  act,  but  to  enable  the  representatives  of  the . 
person  injured  to  recover  in  a  case  where  the  maxim  actio  per- 
sonalis moritur  cum  persona  would  have  applied.    It  only  points 
to  a  case  where  the  party  injured  has  not  recovered  compensa- 
tion against  the  wrongdoer." 

The  English  statute  is  somewhat  broader  than  ours,  because 
it  is  not  limited  to  cases  in  which  an  action  had  been  brought 
by  the  injured  party  and  he  had  died  pending  the  action,  nor 
yet  to  cases  in  which  no  action  has  been  brought  by  the  injured 
party  in  his  lifetime,  and  the  remedy  is  given  without  qualifi- 
cation in  all  cases.  The  second  section  authorizes  the  jury  to 
give  such  damages,  *'  as  they  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  parties  respectively,  for 
whom  and  for  whose  benefit  such  action  shall  be  brought.'* 
That  is,  damages  may  be  had  for  the  death  as  declared  in  our 
19th  section  of  the  act  of  1861,  but  yet  the  person  injured  has 
such  a  right  in  the  cause  of  action  as  that  he  may  release  the 
offending  party  from  all  damages.  The  assignments  of  error 
are  not  sustained. 

Judgment  affirmed. 


George  C.  Kennedy's  Disbarment.    George  C.  Kennedy's 

Appeal. 

Attorneys  at  law — Disbarment — Insaniiy. 

On  a  rale  to  disbar  an  attorney  at  law  who  has  been  guilty  of  embezzle- 
ment, the  defense  of  insanity  will  not  be  considered  as  established  where 
the  only  testimony  on  the  subject  is  that  of  the  respondent's  physician, 
whose  testimony  is  weakened  by  the  positiye  eyidence  of  other  reputable 
witnesses  that  he  had  employed  the  respondent  to  attend  to  legal  business 
about  the  time  of  the  embezzlement,  and  that  he  had  said  subsequently, 
when  interrogated  particularly  with  reference  to  the  respondent's  peculiari- 
ties and  mental  condition,  that  he  was  of  sound  mind. 

The  disbarment  of  an  attoi*ney  at  law  for  embezzlement  will  not  be  re- 
yoked  because  the  respondent  was  acquitted  in  the  criminal  conil;  of  the 
charge  of  embezzlement,  on  the  ground  of  insanity,  and  was  committed 
to  an  insane  asylum  and  subsequently  discharged  as  cured. 

Argued  Oct.  5, 1896.  Appeal  No.  607,  Jan.  T.,  1896,  by 
George  C.  Kennedy,  from  order  of  C.  P.  Lancaster  Co.,  Trust 
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Book  No.  15,  page  244,  making  absolute  a  rule  to  disbar  liim« 
Before  Stbrbbtt,  C.  J.,  Gbkein,  Williamb,  McCoiiLUM, 
Mitchell,  Dean  and  Fell,  J  J.    AfiKrmed. 

Rule  to  disbar  an  attorney  at  law. 

Bbubakeb,  J.,  filed  the  following  opinion : 

The  petition  in  this  case  represents  "  that  the  persons  who 
signed  the  same  are  members  of  the  Lancaster  bar  and  the 
board  of  censors  of  the  Lancaster  Bar  Association,  which  asso- 
ciation has  for  its  objects,  inter  alia,  *  The  general  supervision 
and  conduct  of  members  of  the  bar,  and  of  all  persons  connected 
officially  with  the  administration  of  the  law,  or  in  charge  of  the 
public  records ;  and  in  cases  of  any  breach  of  duty  on  their  part, 
the  institution  of  such  proceedings  as  may  be  lawful  or  proper 
in  respect  thereto.  .  .  .  The  improvement  of  the  law  and  of  its 
administration ;  the  protection  of  the  bar  and  of  judicial  tribu- 
nals, their  officers  and  members  from  invasion  of  their  rights, 
and  the  maintenance  of  their  proper  influence.' 

**  That  the  said  committee  of  censors,  according  to  the  con- 
stitution of  said  Lancaster  Bar  Association,  has  charge  of  said 
business  of  the  association,  and  it  is  their  right  and  duty  when- 
ever any  matter  relating  thereto  is  brought  to  their  notice  to 
take  such  action  on  behalf  of  the  association  as  they  may  deem 
proper;  that  Sue  A.  Himes  has  presented  to  said  committee  of 
censors  an  affidavit,  which  is  appended  hereto  and  made  part  of 
this  petition ;  that  at  a  recent  meeting  of  said  Lancaster  Bar 
Association  your  petitioners  were  directed  to  institute  proceed- 
ings to  have  a  rule  entered  by  the  court  upon  G.  C.  Kennedy  to 
show  cause  why  his  name  should  not  be  stricken  from  the  list 
of  attorneys  practicing  at  the  Lancaster  bar,  which  action  was 
taken  by  reason  of  the  representations  of  fact  set  forth  in  said 
petition ;  that  an  examination  of  the  records  of  and  proceedings 
in  the  courts  of  Lancaster  county,  specifically  referred  to  and  set 
forth  in  said  affidavit  shows  that  said  facts,  or  the  most  of  them 
are  matters  of  record,  or  have  been  made  matters  of  legal 
proof." 

On  this  petition  a  rule  was  entered  in  accordance  with  the 
prayer  of  t^e  petitioners  on  said  Kennedy  to  show  cause  why 
his  name  should  not  be  stricken  from  the  list  of  attorneys  prao- 
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ticing  in  the  several  courtB  of  Lancaster  county.  C.  E.  Mont- 
gomery, Esq.,  was  appointed  examiner  to  take  testimony  on  said 
rule  and  report  the  same  to  the  court  on  the  Saturday  preced- 
ing the  third  Monday  in  March,  1895,  with  notice  to  A.  F. 
Hostetter,  Esq.,  for  the  board  of  censors,  and  J.  Hay  Brown 
and  T.  B.  Holahan,  Esqs.,  for  G.  C.  Kennedy,  at  bar.  No  an- 
swer was  filed  to  the  petition.  Counsel  for  the  respondent, 
however,  appeared  before  the  examiner.  The  following  are  the 
facts  adduced  from  the  testimony  taken,  which  was  submitted 
to  us  at  the  March  term  of  the  argument  court : 

In  the  spring  of  1892,  G.  C.  Kennedy,  then  a  member  of  the 
bar  practicing  in  these  courts,  procured  from  Reese  L.  Himes 
$2,000,  to  be  loaned  to  B.  F.  Henry  on  a  mortgage,  an  existing 
lien  of  $1,000  on  the  property  was  to  be  paid  out  of  this  money ; 
that  Kennedy  kept  $1,000  of  the  money  and  failed  to  pay  off 
the  lien.  Li  the  fall  of  1893  Kennedy  procured  from  Himes 
$350,  for  which  he  gave  to  Himes  an  obligation  that  purported 
to  be  an  obligation  of  W.  M.  Tinsley,  of  Marietta,  to  him,  Ken- 
nedy, and  by  him  indorsed  to  Himes.  Tinsley  testified  that 
the  note  was  a  forgery;  that  he  never  had  any  business  rela- 
tions of  any  kind  with  Kennedy ;  that  he  had  not  signed  the 
Himes  note  or  any  other,  and  that  the  whole  transaction  was  a 
fraud.  On  April  1, 1892,  the  said  Kennedy  received  from  John 
B.  Milleysack  $840,  principal  and  interest  on  a  mortgage  due 
to  Susan  A.  Himes,  from  whom  he  had  procured  a  power  of 
attorney  to  satisfy  said  mortgage ;  which  money  he  has  never 
paid  over  to  his  client.  On  April  1, 1892,  Kennedy,  as  the  at- 
torney of  Sarah  Himes,  received  from  John  S.  Dombach  $2,000, 
for  the  transfer  of  a  mortgage,  which  money  was  to  be  paid  to 
his  said  client,  and  which  he  embezzled  and  retained,  and  never 
paid  over  to  her. 

The  only  testimony  submitted  to  us  on  behalf  of  the  respond- 
ent is  that  of  his  physician,  whose  honesty  and  learning  we  do 
not  question.  His  testimony,  however,  has  been  weakened  by 
the  positive  evidence  of  other  reputable  witnesses  that  he  had 
employed  the  respondent  to  attend  to  legal  business  about  the 
time  that  the  acts  in  question  were  done,  and  that  he  had  said 
subsequently,  when  interrogated,  particularly  with  reference  to 
his  peculiarities  and  mental  condition,  that  he  was  of  sound 
mind. 
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It  will  be  noticed  that  the  respondent  does  not  deny  the  ma- 
terial allegations  and  charges  thus  specified  and  proved.  The 
defense  made  by  his  counsel  is  that  of  insanity.  As  we  under- 
stood them  to  say  when  the  case  was  submitted  to  us,  it  was 
made  for  the  sole  purpose  of  moving  the  conscience  of  the  court 
towards  a  suspension  instead  of  an  expulsion  from  the  bar.  It 
must,  therefore,  be  conceded  that  the  conduct  and  the  acts  of 
the  respondent,  as  an  attorney  and  a  member  of  the  bar,  if  he 
was  sane,  justify  severe  censure  and  punishment. 

The  relation  of  attorney  and  client  is  well  understood  by  the 
legal  profession.  The  measure  of  fidelity  due  the  client  is  fully 
given  by  our  Supreme  Court  In  re  Samuel  Davies,  98  Pa. 
116,  Justice  Mbbcur  says :  "  An  attorney  at  law  sustains  an 
important  relation  in  the  administration  of  justice.  He  pos- 
sesses certain  powers  and  privileges  from  which  others  are 
excluded,  and  assumes  important  duties  and  obligations  towards 
both  court  and  client.  He  is  an  officer  of  the  former  and  a  rep- 
resentative of  the  latter.  His  position  is  so  responsible,  his 
opportunities  for  good  and  for  evil  are  so  many  that  both  stat- 
ute and  common  law  have  united  in  throwing  all  reasonable 
safeguards  around  his  conduct.  Before  he  can  be  admitted  to 
the  bar,  the  act  of  assembly  requires  him  to  take  an  oath  or 
affirmation,  inter  alia,  that  he  will  behave  himself  in  the  office 
of  attorney  within  the  court,  according  to  the  best  of  his  learn- 
ing and  ability,  and  with  all  good  fidelity  as  well  to  the  court 
as  to  the  client."  And  as  to  the  authority  of  the  court  the  jus- 
tice says :  "  The  power  of  a  court  to  admit  as  an  attorney  to  its 
bar,  a  person  possessing  the  requisite  qualifications,  and  to  re- 
move him  therefrom  when  found  unworthy,  has  been  recognized 
for  ages  and  cannot  now  be  questioned.  In  fact,  the  power  for 
removal  for  just  cause  is  as  necessary  as  that  of  admission  for 
a  due  administration  of  law.  By  admitting  him  the  court  pre- 
sents him  to  the  public  as  worthy  of  its  confidence  in  all  his 
professional  duties  and  relations.  If  afterwards  it  comes  to  the 
knowledge  of  the  court  that  he  has  become  unworthy,  it  is  its 
duty  to  withdraw  that  indorsement,  and  thereby  cease  to  hold 
him  out  to  the  public  as  worthy  of  professional  employment." 
The  same  court  in  Dickens'  Case,  67  Pa.  169,  comments  upon 
tiie  necessary  qualifications  of  a  member  of  the  legal  profession. 
Judge  Agnbw  there  says:  "Integrity,  as  well  as  skill  and 
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leaxning,  is  essential  to  the  character  of  the  profession^  and  it 
becomes  the  duty  of  the  bench  as  well  as  of  the  bar  itself,  to 
preserve  that  character  in  its  highest  state,  as  a  means  of  use- 
fulness, and  of  answering  the  true  end  of  a  profession  so  honor- 
able and  at  the  same  time  so  needful.  Notwithstanding  the 
prejudices  of  some,  the  ignorance  of  others,  and  even  the  dis- 
credit occasionally  brought  upon  the  oflBce  by  unworthy  members, 
we  are  glad  to  know  that  the  bar  is  filled  with  many  worthy 
men,  and  that  a  trust  and  confidence  almost  unlimited  is  justly 
reposed  in  it  by  the  public." 

Was  the  respondent  responsible  for  his  acts  ?  The  defense 
of  insanity  is  a  novel  one  in  a  proceeding  of  this  kind.  If  we 
were  satisfied  by  the  evidence  that  the  respondent  was  of  such 
unsoundness  of  mind  as  to  be  actually  insane  and  to  render 
him  unable  to  have  known  the  difference  between  right  and 
wrong,  we  might  feel  inclined  to  follow  the  suggestions  of  his 
coimsel  in  this  matter,  as  a  suspension  in  such  a  case  would 
serve  the  same  purpose  as  an  expulsion.  The  proof  before  us, 
however,  on  this  question  is,  at  best,  of  a  weak  and  unsatisfac- 
tory miture.  It  would  be  insufficient,  in  our  opinion,  as  an 
available  defense  for  a  defendant  in  any  proceeding  either  in 
law  or  in  equity.  In  the  absence  of  corroborative  evidence  in 
behalf  of  the  respondent,  we  would  not  be  justified  in  holding 
that  he  was  irresponsible  for  his  acts,  and  especially,  since  there 
has  been  no  testimony  adduced  in  his  behalf  by  his  learned  coun- 
sel from  members  of  his  own  profession,  with  whom  he  had  been 
actively  engaged  in  practice  up  to  the  time  of  the  disclosure  of 
the  wrongs  committed.  Mere  eccentricity  of  manner  or  pecu- 
liarity of  conduct  would  not  be  a  sufficient  explanation  of  or 
excuse  for  his  conduct.  Under  the  evidence  we  are  compelled 
to  conclude  that  the  respondent  is  guilty  of  all  the  charges  pre- 
ferred against  him  in  this  proceeding,  and  that  the  defense 
made  in  his  behalf  is  insufficient.  Therefore,  exact  justice  in 
this  case  demands  that  the  court,  the  bar  and  the  public  shall 
be  protected  from  such  gross  misbehavior  as  this  case  clearly 
shows  was  practiced  by  the  respondent.  It  is,  therefore,  ordered 
and  decreed  that  the  name  of  G.  C.  Kennedy  be  stricken  from 
the  roll  of  attorneys  admitted  to  practice  law  in  the  several 
courts  of  Lancaster  county. 
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Subsequently  Kennedy  filed  the  following  petition : 
The  petition  of  the  undersigned  respectfully  represents :  That 
the  board  of  censors  of  the  Lancaster  Bar  Association  on  the 
22d  day  of  January,  1895,  presented  their  petition  to  your  hon- 
orable court  setting  forth  that  one  Susan  A.  Himes  had  pre- 
sented a  petition  to  the  said  board  of  censors  making  certain 
charges  against  this  petitioner,  and  praying  your  honorable 
court  for  a  rule  to  show  cause  why  the  name  of  your  petitioner 
should  not  be  stricken  from  the  roll  of  attorneys  practicing  in 
the  courts  of  Lancaster  county,  and  that  on  the  same  day  your 
honorable  court  granted  the  said  rule  as  prayed  for ;  that  on 
February  28,  1895,  an  examiner  was  appointed  to  take  testi- 
mony and  report  the  same  to  the  court ;  that  from  the  time  of 
the  presentation  of  the  said  petition  to  the  time  of  making  the 
order  or  decree  of  the  said  court,  the  mental  condition  of  this 
petitioner  was  such  that  he  was  unable  to  file  an  answer  to  the 
said  rule  or  to  appear  at  the  taking  of  said  testimony ;  that  on 
June  22, 1895,  the  said  court  made  said  rule  absolute,  striking 
your  petitioner's  name  from  the  roll  of  attorneys  practicing  iu 
the  courts  of  Lancaster  county ;  that  at  the  November  term, 

1895,  of  the  court  of  quarter  sessions  of  Lancaster  county,  upon 
returns  made  by  Jeremiah  Rife,  one  of  the  aldermen  of  the  city  of 
Lancaster,  to  said  court,  true  biUs  were  found  by  the  grand  jury- 
on  all  and  every  the  identical  charges  on  which  testimony  was 
taken  before  the  examiner,  and  on  which  the  decree  of  the  court, 
as  set  forth  in  the  court's  opinion,  was  founded,  said  indictments 
beuig  numbers  122,  128,  145  and  147,  November  sessions  of 
the  said  court  of  quarter  sessions  ;  that  on  the  18th  day  of  De- 
cember, 1895,  the  said  cases  came  on  for  trial  before  a  jury,  and 
that  said  jury  found  a  verdict  of  not  guilty  on  the  ground  of 
insanity ;  that  on  the  25th  day  of  January,  1896,  the  said  court 
of  quarter  sessions  ordered  and  directed  that  your  petitioner  be 
committed  to  the  Lancaster  coimty  hospital  for  the  insane,  there 
to  be  confined,  maintained  and  treated  until  discharged  by  your 
court,  as  provided  by  law ;  that  on  the  7th  day  of  February, 

1896,  upon  the  petition  of  the  board  of  directors  and  resident 
physician  of  the  hospital,  setting  forth  that  the  mental  condi- 
tion of  your  petitioner  was  such  that  no  further  confinement 
was  necessary,  and  praying  for  his  discharge,  the  said  court  of 
quarter  seBsions  appointed  a  commission  consisting  of  doctors 
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M.  L.  Herr,  J.  W.  Houston  and  M.  L.  Davis,  who,  on  the  8th 
day  of  February,  1896,  on  examination  of  your  petitioner,  re- 
commended his  said  discharge  and  thereupon  February  10, 
1896,  court  ordered  and  decreed  that  your  petitioner  be  dis' 
charged  from  said  hospital. 

Your  petitioner  therefore  further  showing  tiiat  his  health  has 
now  been  entirely  restored  and  his  mental  unsoundness  cured 
prays  the  court  that  the  record  of  the  court  of  quarter  sessions 
referred  to  in  this  petition  be  made  a  part  of  this  proceeding  and 
that  thereupon  the  said  order  of  court  made  June  22,  1895, 
striking  this  petitioner's  name  from  the  roll  of  attorneys  ad- 
mitted to  practice  in  the  several  courts  of  Lancaster  county,  be 
rescinded  or  revoked,  and  that  the  name  of  this  petitioner  be 
restored  to  said  roll,  and  he  will  ever  pray,  etc. 

The  court  made  the  following  order: 

The  credit  of  the  Lancaster  bar  and  the  safety  of  the  people 
of  the  county  require  that  the  decree  above  mentioned  should 
not  be  revoked.  The  petition  to  revoke  the  said  order  is  now 
dismissed. 

JSrrors  assigned  were  (1)  striking  appellant's  name  from  the 
roll  of  practicing  attorneys ;  (2)  refusing  to  revoke  the  decree 
of  disbarment. 

T.  B.  Ilolahan  and  J.  Hay  Brown^  with  them  (7.  E.  Mont- 
gomery^  ioi  appellant. — An  attorney  cannot  be  summarily  dis- 
barred without  trial  by  jury  and  conviction  on  charges  of  which, 
if  guilty,  he  could  be  convicted :  Case  of  H.-T.,  2  Pennypacker, 
99 ;  Ex  parte  Steinman  &  Hensel,  95  Pa.  237 ;  Shoemaker's 
App.,  2  Pa.  Superior  Ct.  27 ;  Dicken's  Case,  67  Pa.  176 ;  H.'s 
Case,  5  Dr.  Cep.  6 ;  Stack  v.  O'Hara,  90  Pa.  477 ;  Act  of  May  18, 
1893,  P.  L.  94. 

A  lunatic  in  Pennsylvania  is  entitled,  upon  his  recovery,  to  a 
reconveyance  of  all  his  estate  from  his  committee. 

A.  F.  Hostetter^  with  him  A.  J.  Kauffman^  M.  BrowtmtOid.  W.  U. 
Hensel^  for  appellee,  cited :  Davies'  Case,  98  Pa.  120 ;  Dicken's 
Case,  67  Pa.  177 ;  Slaymaker  v.  Herr,  12  Lmc.  Law  Rev.  842 ; 
In  re  Gates,  17  W.  N.  C.  142 ;  Jotted  Case,  2  D.  R.  688 ; 
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Eyans*  Case,  3  Lane.  Law  Rev.  305 ;  Chambers  y.  Miller,  7 
Watts,  63;  Serfass'  Case,  116  Pa,  465. 

Per  Cttbiam,  November  9, 1896 : 

One  of  the  specifications  challenges  the  correctness  of  the 
decree  of  June  22, 1895,  striking  appellant's  name  from  the  roll 
of  attorneys  admitted  to  practice  in  the  several  courts  of  Lan- 
caster county ;  the  other  complains  of  the  decree  of  June  27, 
1896,  dismissing  his  petition  to  revoke  the  former  decree. 

The  first  decree  was  clearly  warranted  by  the  facts  then  be- 
fore the  court  and  upon  which  it  appears  to  have  acted.  The 
facts  subsequently  presented  were  insufficient  to  entitle  appel- 
lant to  the  revocation  prayed  for.  We  find  nothing  in  the  record 
that  would  justify  a  reversal  or  modification  of  either  decree ; 
nor  do  we  tliiuk  tiiere  is  anything  in  the  specifications  of  error 
that  requires  discussion.    They  are  both  dismissed. 

Decree  affirmed  and  appeal  dismissed  at  appellant's  costs. 


Annie  F.  Hess  v.  Berwind-White  Coal  Mining  Company, 

Appellant, 

Negligence — Movement  of  coal  cars  by  coal  company — Collision — Evi- 
dence. 

In  an  action  against  a  coal  mining  company  to  recover  damages  for  the 
death  of  plaintifTs  husband,  it  appeared  that  the  deceased  at  the  time  of 
his  death  was  a  brakeman  employed  on  a  mil  road  witli  which  the  defend- 
ant's property  was  connected  by  a  switch.  The  evidence  tended  to  show 
that  one  of  the  defendants  employees  negligently  dropped  down  a  car 
upon  some  loaded  cai-s  standing  on  the  switch,  and  foix^d  one  of  these 
ears  partly  over  the  track  of  the  railroad,  and  that  after  it  had  been  stand- 
ing there  for  about  ten  minutes,  the  freight  train  upon  which  the  deceased 
was  employed  struck  the  car,  and  the  deceased  was  thrown  from  the  train 
and  killed.  The  evidence  showed  that  as  soon  as  the  train  men  saw  the 
ear  they  made  due  effbits  to  stop  the  ti*ain.  Held,  that  a  verdict  and  judg- 
ment for  plaintiff  should  be  sustained. 

Argued  Oct.  6,  1896.  Appeal,  No,  44,  Oct,  T,,  1896,  by 
defendant,  from  judgment  of  C.  P.  Jefferson  Co.,  Septem- 
ber T.,  1893,  No,  461,  on  verdict  for  plamtiff.  Before  Stbr- 
BBTT,  C.  J.,  Green,  Williams,  McCollxjm,  MitCHBLL,  Dean 
and  Fell,  J  J.    Affirmed. 
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Trespass  for  death  of  plaintiffs  husband.  Before  Md- 
Cluee,  p.  J.,  of  the  17th  judicial  district,  specially  presiding, 
At  the  trial  it  appeared  that  on  April  21,  1893,  T.  M.  Hess, 
plaintifiTs  husband,  was  killed  at  a  point  on  the  Pennsylvania 
&  North  Western  Kaiboad,  where  the  defendant  company's 
switch  joined  the  railroad.  W.  I.  McGregor,  an  employee  of 
defendant,  was  engaged  on  the  day  of  the  accident  in  dropping 
loaded  cars  from  the  defendant's  tipple  down  to  the  switch  or 
siding.  A  number  of  cars  had  been  run  upon  the  switch  and 
allowed  to  stand  for  four  or  five  hours.  Against  these  cars 
McGregor  then  ran  two  loaded  cars  down  from  the  tipple  with 
such  violence  as  to  bump  all  the  standing  cars  forward  and  hurl 
the  first  one  so  far  that  it  projected  over  the  main  line  of  the 
railroad.  The  car  was  allowed  to  stand  upon  the  track  for  about 
ten  minutes  when  it  was  struck  by  the  rear  car  of  a  freight  train 
which  was  being  pushed  backward  on  the  railroad.  The  evi- 
dence tended  to  show  that  the  train  men  after  they  saw  the  car 
pix)jected  on  the  track  did  everything  they  could  to  stop  the 
train.  The  deceased  was  a  brakeman  on  the  train  and,  in  tiie 
collision,  was  thrown  off  and  killed. 

Other  facts  appear  by  the  charge  of  the  court  which  was  in 
part  as  follows : 

It  is  contended,  and  there  is  no  dispute  as  to  this  branch  of 
the  case,  that  the  sidings  about  the  coal  company's  works  at 
No.  6  tipple  were  owned  by  the  railway  company ;  that  it  was 
accustomed  to  back  the  light  cars  up  a  light  car  siding  beyond 
the  tipple,  they  were  then  placed  on  a  siding  with  a  ^»de, 
known  as  a  loading  siding,  and  brought  to  the  tipple  by  the 
employees  of  the  defendant  company,  loaded,  and  then  run  by 
gravity  on  down  towards  the  main  track  of  the  railway,  and 
that  on  this  road  was  a  throw-off  or  safety  switch.  This  switch 
seems  to  have  been  the  one  that  is  in  ordinary  use  by  railway 
companies  at  like  places,  and  has  been  for  twenty  years,  and 
that  it  was  upon  the  day  of  the  accident,  so  that  ordinarily  the 
cars,  if  they  got  beyond  the  control  of  the  man  in  charge  in 
dropping  them  down  from  the  colliery,  would  run  out  oil  the 
ties  and  over  towards  the  hill  and  away  from  the  main  track,  so 
that  they  would  not  get  on  that  main  track.  This  is  the  object 
of  the  switch! 
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It  seems  that  on  this  day  Mr.  McGregor  was  dropping  these 
care  for  the  company;  he  had  dropped  the  two  first  cars  (which 
was  their  custom,  two  at  a  time)  to  within  some  fifteen  feet  of 
the  throw-off  switch ;  he  then  dropped  two  more,  and  two  more, 
until,  at  some  one  time,  either  one  or  three,  so  that  he  had  the 
number  of  seven  on  this  siding.  He  then  dropped  two  more 
down,  and  they  went  with  such  speed  that  it  seems  he  was 
unable  to  control  them,  and  they  struck  those  seven  cars,  driv- 
ing one,  the  last  car,  entirely  off  the  siding  through  this  throw- 
off  switch  to  the  front  truck  of  the  second  car.  The  first  car 
was  so  driven  that  it  protruded  over  on  the  line  of  the  railroad. 

It  is  contended  on  the  part  of  the  plaintiff  that  Mr.  McGregor 
was  negligent  in  the  handling  of  these  cars.  Now,  it  seems  to  us 
that  if  there  was  any  negligence  there  at  all  it  must  have  been 
in  the  starting  of  the  cars  hard  enough  to  get  too  great  a  rate 
of  speed  before  he  crossed  over  the  trestle  at  Polecat  run,  so 
that  when  he  got  beyond  that  he  was  unable  to  control  them. 
If  there  was  not  negligence  in  that,  there  was  no  negligence  in 
the  handling  of  these  cars,  for  the  testimony  is,  and  it  is  uncon- 
tradicted, that  the  brakes  were  in  good  condition,  and  he  threw 
them  on  with  all  his  might  and  staid  with  the  cars  and  stuck 
to  them  until  the  collision  occurred  with  the  other  cars  standing 
on  the  siding.  So  that  if  you  find  there  is  any  negligence  in  this, 
the  only  part  that  we  could  see  that  would  warrant  it  is  that  he 
must  have  allowed  the  cars  to  get  under  too  great  headway 
crossing  this  bridge,  for  beyond  that  he  seems  to  have  done 
everything  in  his  power,  and  everything  that  had  ordinarily 
been  done  by  all  the  men  that  had  run  the  cars  there  before. 

In  the  second  place  it  is  contended  that  after  the  car  had  been 
thrown  out  on  the  main  line  notice  was  not  given  the  railway 
company ;  that  the  defendants  were  negligent  in  not  notifying 
the  railway  company  of  the  obstruction  on  its  tracks. 

There  was  an  arrangement  or  understanding  between  these 
companies,  or  probably  orders  from  the  railway  company,  as  we 
understand  the  testimony,  that  when  there  was  an  obstruction 
on  the  track  the  orders  were  to  go  to  the  weigh-office  and  tele- 
phone that  fact  to  the  despatcher's  office,  in  order  that  the 
railway  company  could  promptly  for  itself  remove,  and  notify 
the  men  running  the  trains  of  the  obstruction.  The  testimony 
of  Mr.  McGregor  on  this  point  is  that  it  was  some  ten  minutes 
Vol.  CLxxvni— 16 
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after  the  collision  that  he  notified  the  railway  company  of  the 
obstruction  on  the  track.  Was  this  notice  given  in  time? 
Was  it  promptly  given?  And  in  addition  was  that  all  the 
notice  that  the  railway  company  should  have  had  of  this  ob- 
struction? If  it  was,  then  the  defendant  company  is  not  guilty 
of  negligence  on  that  branch  of  the  case. 

In  order  for  the  plaintiff  to  recover  here  she  must  not  only 
show  that  the  defendant  company  has  been  guilty  of  negligence, 
but  it  must  also  appear  to  you  that  the  men  in  charge  of  this 
train  were  not  guilty  of  negligence,  for  if  they  were  guilty  of 
negligence,  and  the  two  concurred  or  contributed — tiie  negli- 
gence of  the  defendant  company,  assuming  that  there  was  neg- 
ligence, and  that  of  the  hands  running  the  train,  if  those  two 
concurred  or  contributed  to  the  injury,  the  plaintiff  is  not  en- 
titled to  recover.  It  appears  that  this  train  was  being  backed 
along  there  at  the  rate  of  eight  miles  an  hour ;  the  engineer 
was  at  the  rear  of  his  train,  and  he  was  the  first  one,  although 
at  the  rear  of  the  train,  to  notice  the  obstruction  on  the  track; 
the  conductor  and  Mr.  Hess,  a  flagman,  and  other  brakemen 
were  along  this  train,  and  the  conductor,  we  believe,  was  on 
the  first  car,  and  the  flagman  also,  and  it  seems,  although  they 
were  there,  that  no  notice  was  given  by  them  to  the  engineer 
of  the  obstruction,  imtil  after  he  had  noticed  it  himself  and 
thrown  on  his  brakes  and  reversed  his  engine.  Now,  it  would 
seem  to  us,  although  this  is  a  question  for  you  to  determine, 
that  a  train  crew  backing  the  train  along  the  railroad  track, 
with  the  engine,  of  course  at  the  rear  of  it,  should  use  rather 
extraordinary  diligence  in  determining  whether  or  not  there 
are  obstructions  on  the  track,  and  in  the  running  of  ihe  train, 
because  the  power  which  is  usually  applied,  which  is  applied 
to  drive  the  train,  and  the  greatest  power  in  the  stopping  of  it, 
is  at  a  point  where  the  engineer  cannot  see,  so  that  the  signals 
liave  to  be  conveyed  from  one  end  of  the  train  to  the  other 
before  the  greater  power  in  stopping  the  train  can  be  applied. 
Now  we  think  you  will  have  no  diflBculty  in  finding  and  say- 
ing that  in  the  backing  of  a  train  there  should  be  greater  care 
used  on  the  part  of  the  operators  or  train  men  than  if  the  train 
is  running  with  the  engine  ahead. 

Was  there  due  care  on  the  part  of  those  train  men  ?  Could 
they  by  this  due  care  have  discovered  the  obstruction  on  the 
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track  in  sufficient  time  to  have  stopped  the  train?  The  evi- 
dence on  the  part  of  the  engineer  is  that  if  they  had,  if  the 
bitikes  had  been  applied  in  conjunction  with  his  efforts,  by  the 
brakes  on  the  tender  and  engine,  and  the  reversing  of  the  engine, 
ihe  train  could  have  been  stopped  in  its  length,  or  two  hundred 
feet,  and  that  he  discovered  the  obstruction  some  eight  hundred 
feet  before  they  came  to  it,  but  was  unable  to  stop  the  train 
because  he  received  no  assistance  from  the  train  men. 

Now  if  they  could  have  stopped  the  train  with  due  care,  could 
have  seen  the  obstruction  and  stopped  the  train,  and  by  not 
doing  so  they  ran  into  it,  they  would  be  guilty  of  contributory 
negligence  and  the  plaintiff  could  not  recover. 

It  further  is  necessary  for  you  to  find,  and  of  course  a  most 
important  part  of  this  case,  or  one  of  the  important  parts,  at 
least,  that  the  defendant  met  lus  death  by  reason  of  the  obstruc- 
tion on  the  track.  He  was  seen  shortly  before  the  collision  on 
top  of  the  car,  he  then  went  back,  and  we  believe  the  rear  brake- 
man  testified  that  he  saw  him  down  between  the  cars,  as  he 
passed  over  them  just  before  the  collision,  or,  rather,  he  stated 
he  did  not  see  him  then,  but  that  tlie  last  time  he  saw  Mr.  Hess 
he  was  down  between  the  cars ;  he  did  not  have  time  to  look 
the  last  time  he  passed  over  them ;  the  engineer  some  time  be- 
fore that  saw  him  go  down  between  the  two  cars,  that  is  the 
first  and  second  car,  and  one  of  the  other  men  saw  him  go  down 
between  them,  we  believe  that  was  Mr.  Aul ;  but  all  the  testi- 
mony is  for  you  to  determine,  and  if  we  have  made  a  mistake 
we  have  no  doubt  you  will  readily  correct  it.  So  that  this  man, 
Mr.  Hess,  was  seen  at  that  time  and  then  not  again  until  he  was 
on  the  track,  maimed  and  injured  to  such  an  extent  that  in  a 
few  minutes  he  died. 

Defendant's  point  and  answer  thereto  among  others  were  as 
follows : 

10.  That  under  the  evidence  in  this  case,  the  verdict  of  the 
jury  should  be  for  the  defendant.  Answer:  This  point  is  re- 
fused. [4] 

Verdict  and  judgment  for  plaintiff  for  $8,500.  Defendant 
appealed* 

£rror  assigned  among  others  was  (4)  above  instruction, 
quoting  it. 
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O:  A.  JenkB^  with  him  Q.  W.  Means^  B.  M.  Clark  and  W-  M. 
Fairman^  for  appellant. — In  the  moving  and  starting  of  cars  on 
its  road  with  appliances  furnished  by  it,  as  in  this,  case,  Mc- 
Gregor was  the  servant  of  the  Railroad  Company:  Union 
Pacific  Ry.  Co.  v.  Harris,  12  U.  S.  C.  C.  A.  598 ;  Oil  Creek  & 
Allegheny  R.  R.  v.  Keighron,  74  Pa.  316. 

In  an  action  to  recover  damages  for  alleged  negligence,  if  the 
undisputed  evidence  discloses  no  negligence  on  the  part  of  the 
defendant,  it  is  error  for  the  court  to  submit  it  to  the  jury  as  an 
open  question :  Reading  etc.  R.  R.  v.  Ritchie,  102  Pa.  425 ; 
Hestonville,  Mantua  &  Fairmount  Pass.  Ry.  v.  Kelley,  102 
Pa.  115 ;  Bunting  v.  Hogsett,  139  Pa.  363 ;  Pass.  Ry.  v.  Trich, 
117  Pa.  390. 

A  proximate  cause  is  one  which,  in  actual  sequence,  undis- 
turbed by  any  independent  cause,  produces  the  result  com- 
plained of :  Behling  v.  Pipe  Lines,  160  Pa.  359 ;  McGrew  v. 
Stone,  53  Pa.  436 ;  Texas  &  P.  R.  R.  v.  Doherty,  15  South- 
western Rep.  44.  As  the  facts  in  this  branch  of  the  case  were 
undisputed,  it  was  the  duty  of  the  court  to  determine  the  ques* 
tion  involved :  Twp.  of  West  Mahanoy  v.  Watson,  112  Pa.  574 ; 
Scott  &  Co.  V.  A.  V.  Ry.  Co.,  172  Pa.  646  ;  Hoag  v.  L.  S.  & 
M.  S.  R.  R.,  85  Pa.  293 ;  P.  R.  R.  v.  Kerr,  62  Pa.  353. 

The  train's  hands  were  in  the  same  common  service  with  Hess 
for  the  same  general  purpose :  Frazier  v.  Penna.  R.  R.,  38  Pa. 
104;  Ryan  v.  C.  V.  R.  R.,  23  Pa.  384;  Hoffman  v.  Clough, 
124  Pa.  505. 

Charles  Corbett^  with  him  R.  C  Winslow  and  John  E,  Calder- 
wood^  for  appellee. — The  case  was  properly  submitted  to  the 
jury:  Yoders  v.  Amwell  Twp.,  172  Pa.  447;  Spisak  v.  R.  R., 
152  Pa.  281 ;  R.  R.  v.  Werner,  89  Pa.  64;  Philpott  v.  Penna. 
R.  R.,  175  Pa.  570 ;  Davidson  v.  Ry.,  171  Pa.  522 ;  Gray  v. 
Penna.  R.  R.,  172  Pa.  383 ;  Howett  v.  Phila.  etc.,  R.  R.,  166  Pa. 
607 ;  Hestonville  etc.  R.  R.  v.  Kelley,  102  Pa.  115 ;  Bunting  v. 
Hogsett,  139  Pa.  363  ;  Oil  City  Gas  Co.  v.  Robinson,  99  Pa.  1 ; 
Quigley  v.  Del.  &  Hudson  Canal  Co.,  142  Pa.  388 ;  Lloyd  v. 
PhUa.  &  Reading  R.  R.,  162  Pa.  29 ;  Vallo  v.  U.  S.  Express 
Co.,  147  Pa.  404. 

Peb  Cubiam,. November  9, 1896 : 

Plaintiff's  right  to  recover  depended  on  questions  of  f9C% 
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which  were  clearly  for  the  jury.  They  were  accordingly  sub- 
mitted by  the  learned  trial  judge  with  fully  adequate  and  sub- 
stantially correct  instructions.  In  view  of  these  instructions 
the  verdict  is  necessarily  predicated  of  the  following  findings 
of  faot,  inter  alia,  viz :  that  McGregor,  as  employee  of  the  min- 
ing company  defendant,  was  guilty  of  negligence  that  resulted 
in  the  death  of  plaintifiTs  husband,  and  that  no  negligent  act  of 
the  latter  contributed  thereto.  Special  reference  to  the  testi- 
mony tending  to  prove  these  and  other  facts  necessary  to  sus- 
tain plaintiff's  claim  is  unnecessary.  It  is  sufficient  to  say  that 
the  verdict  was  fully  warranted  by  the  evidence  properly  before 
the  jury.  The  defendant's  four  points  recited  in  the  specifica- 
tions respectively  were  correctly  answered.  We  find  nothing 
in  any  of  them  that  requires  discussion.  The  learned  court  was 
clearly  right  in  refusing  to  affirm  either  of  them. 
Judgment  affirmed. 


1T8    2«! 

1181  seol 
Daniel  Smith,  Sylvanus  K.  Smith,  John  J.  Smith,  Cassa  its  246[ 
Jane  Rees,  Robert  H.  Burge  and  Lida  Florence  Burge,  j^soi 
Franklin  Burge  and  J«fettie  May  Burge,  by  their  Father  J^|      J45 
and  Next  Friend,  Robert  H.  Burge,  Appellants,  ^.  ^203      ^242] 
William  Wildman. 

Orphans'  court — Jurisdiction — Nullity  of  decree. 

A  decree  of  the  orphans^  court  is  a  nullity  if  pronounced  upon  a  subject 
over  which  the  court  has  no  jurisdiction. 

DcecdenCs  estate—DecedenVs  debts— Sale  of  real  estate — Caveat  emptor — 
Jurisdiction  of  orphans'"  court — Decree  questioned  collaterally. 

Where  the  lien  of  the  debts  of  a  decedent  upon  real  estate  has  expired  by 
the  limitation  of  time  prescribed  by  the  statute,  the  orphans'  court  his  no 
jurisdiction  to  dii'ect  the  executor  or  administrator  to  sell  the  real  estate 
for  the  payment  of  such  debts. 

The  rule  of  caveat  emptor  applies  to  orphans'  couil  as  to  other  judicial 
Bales,  and  disappointment  in  title  is  not  ordinarily  ground  foV  relief.  The 
purchasers  at  an  oi*phans'  court  sale  are  bound  to  see  that  the  proceedings 
are  sufSciently  regular  to  authorize  the  sale. 

An  unauthorized  decree  of  an  orphans'  couit  for  the  sale  of  lands  will 
not  stand  until  reversed  in  a  regular  course  of  appeal,  but  may  be  ques- 
tioned in  a  collateral  suit  by  or  against  a  person  claiming  under  the  decree, 
whether  the  want  of  jurisdiction  appeai-s  affinuatively  on  the  record  or  not. 
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An  admin!sti*ator  ten  years  after  the  death  of  decedent,  petitioned  the 
orphans^  court  for  peimisslon  to  sell  real  estate  to  pay  the  decedent^s  debt 
which  was  unsecured.  The  petition  set  foith  the  debt  to  be  paid,  but  did 
not  state  the  date  of  decedent^s  death,  nor  did  it  appear  fi*om  the  petition 
itself  that  the  lien  of  docedent^s  debts  on  the  real  estate  had  expired  as  pro- 
vided by  sec.  13  of  the  act  of  Februaiy  24, 1834,  P.  L.  75.  The  court  made 
the  order  of  sale,  and  the  real  estate  was  sold  by  the  administrator.  Sev- 
eral years  afterward  the  heii*s  of  the  decedent  brought  an  action  of  eject- 
ment against  the  persons  in  possession  of  the  land  claiming  title  under  the 
orphans^  court  sale.    Held,  that  the  plaintiflfis  were  entitled  to  recover. 

In  proceedings  in  the  orphans^  court  to  sell  real  estate  for  the  payment 
of  a  decedent^s  debts,  the  court  should  be  satisfied  before  making  an  order 
for  the  sale  of  real  estate  that  there  are  unpaid  debts  properly  chargeable 
upon  the  real  estate  of  the  decedent,  that  the  real  estate  descnbed  in  the 
petition  is  bound  by  the  lien  of  the  said  debts,  and  that  it  is  necessaiy  to 
have  recourse  to  the  land  to  enable  the  administrator  or  executor  to  pay 
them. 

Sterrett,  C.  J.,  and  Mftchell  and  Fell,  JJ.,  dissented  in  this  case 
on  the  ground  that  the  petition  contained  sufficient  jurisdictional  aver- 
ments, and  that  the  decree  of  the  orphans^  couit  ordering  the  sale  was  con- 
clusive against  the  heirs  at  law. 

Argued  Oct.  6,  1896.  Appeal,  No.  53,  Oct  Term,  1896, 
by  plaintiffs,  from  judgment  of  C.  P.  Greene  County,  April 
Term,  1892,  No.  128,  on  verdict  for  defendant.  Before  Stbr- 
EETT,  C.  J.,  Gbbbn,  Williams,  McCoLLirM,.MiTOHBLL,  Dban 
and  Fell,  JJ.  Reversed.  Stebbbtt,  C.  J.,  Mttchbll  and 
Fell,  J  J.,  dissent. 

Ejectment  for  a  tract  of  land  in  Springhill  township. 

At  the  trial  it  appeared  that  plaintiffs  claimed  title  as  heirs 
of  James  Smith,  deceased.  The  defendant  claimed  title  under 
a  decree  of  the  orphans'  court  authorizing  the  sale  of  the  land 
for  the  payments  of  the  debts  of  James  Smith,  deceased.  The 
petition  for  the  order  of  sale,  with  affidavit  attached,  was  as 
follows : 

The  petition  of  William  Smith,  administrator  upon  the  estate 
of  James  Smith,  late  of  Springhill  township,  deceased,  respect- 
fully showeth :  That  the  said  James  Smith  died  intestate,  seized 
of  an  interest  in  and  to  the  following  real  estate,  towit :  a  cer- 
tain tract  of  land  in  Springhill  township,  aforesaid,  adjoining 
William  Dewberry,  William  Wildman,  Isaac  Jobs  and  Samuel 
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Boler,  containing  one  hundred  acres,  more  or  less ;  that  there 
was  no  personal  estate  to  pay  debts,  and  it  is  requisite  to  sell  said 
real  estate  to  pay  said  debts ;  that  your  petitioner  has  annexed 
a  true  and  perfect  inventory  and  full  account  of  all  the  assets 
as  well  as  debts  of  said  decedent  which  have  come  to  his  knowl- 
edge. 

He  therefore  prays  your  Honors  to  grant  an  order  of  said 
court  to  authorize  him  to  sell  the  real  estate  above  described 
to  pay  debts. 

Assets :  Personalty,  nothing. 

Debts,  Rebecca  Jane  Lippencott : 

Amount  paid  by  her  on  parol  contract  for  decedent       $702.74 
Interest  on  same,  11  years 468.76 

$1,166.50 

June  10, 1872,  granted.    Terms,  cash  on  confirmation  of  sale. 

Other  facts  appear  by  the  opinion  of  the  Supreme  Court 
The  court  gave  binding  instructions  for  the  defendant. 
Verdict  and  judgment  for  defendant.    PlaintiflFs  appealed. 

Error  asngned  among  others  was  above  instruction. 

F.  P.  lams,  with  him  J.  W.  Ray,  H.  B.  Axtell  and  C.  C.  Brocky 
for  appellants. — The  orphans'  court  had  no  jurisdiction  to  order 
the  sale:  Maus  v.  Hummel,  11  Pa.  228;  Oliver's  App.,  101 
Pa.  299 ;  Bindley's  App.,  69  Pa.  295 ;  Pty's  App.,  8  Watts,  253. 

If  the  orphans'  court  was  without  jurisdiction  of  the  subject- 
matter  its  decrees  may  be  reversed  and  avoided  collaterally  in 
any  other  court :  Torrance  v.  Torrance,  63  Pa.  605 ;  Elliott  v 
Piersol,  1  Pet.  840 ;  McPherson  v.  Cunliff,  11  S.  &  R.  422 
Painter  v.  Henderson,  7  Pa.  52 ;  Lockhart  v.  John,  7  Pa.  139 
Keech  v.  Rinehart,  10  Pa.  242 ;  McKee  v.  McKee,  14  Pa.  281 
Grier's  App.,  101  Pa.  412. 

<7amea  E,  SayerSy  with  him  W.  A.  Hook,  for  appellee.— The 
judgments  and  decrees  of  the  orphans'  court  like  those  of  any 
other  court  of  record  are  final  and  conclusive.  They  cannot  be 
questioned  in  a  collateral  suit  unless  for  want  of  jurisdiction 
appearing  on  the  record,  or  for  fraud :  Act  of  March  29, 1832, 
P.  L.  198 ;  McPherson  v.  CunlifE,  11  S.  &  R.  422 ;  Hazelett  v. 
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Ford,  10  W.  101 ;  Painter  v.  Henderson,  7  Pa.  48 ;  Lockhart 
V.  Jolin,  7  Pa.  137 ;  Potts  v.  Wright,  82  Pa.  506. 

The  schedule  of  debts  is  not  a  part  of  the  record,  it  need  only 
be  exhibited  to  the  court  and  not  filed.  Filing  is  the  better 
practice :  Stiver's  App.,  56  Pa.  9. 

Upon  a  petition  of  an  administrator  for  an  order  to  sell  realty 
to  pay  debts,  the  existence  of  the  debts  may  be  presumed :  Tor- 
rance V.  Torrance,  53  Pa.  505 ;  Sager  v.  Mead,  171  Pa.  361. 

The  proceeding  is  one  in  rem  and  condemns  the  estate  as  to 
the  title  of  the  decedent,  even  as  to  liens :  Yaple  v.  Titus,  41 
Pa.  203. 

No  notice  was  necessary  excepting  that  required  by  statute : 
Act  of  March  29, 1832,  P.  L.  208 ;  Wall's  App.,  31  Pa.  62. 

Opinion  by  Mr.  Justice  Williams,  November  9, 1896 : 
The  question  whether  under  all  the  circumstances  surround- 
ing the  parties  to  this  action  it  is,  or  is  not,  conscionable  on  the 
part  of  the  plaintiffs  is  not  now  before  us.  The  evidence  in- 
clines us  to  think  that  the  circumstances  while  not  amounting 
to  an  estoppel  at  law,  are  entitled  to  consideration  in  foro  con- 
BcientisB.  But  the  assignments  of  en*or  present  only  a  dry  ques- 
tion of  law  to  us.  Was  the  orphans'  court  sale  of  the  real  estate 
now  in  controversy,  made  in  October,  1872,  operative  to  pass  a 
title  to  the  purchaser?  This  must  depend  upon  whether  the 
orphans'  court  had  jurisdiction  over  the  land  to  order  its  sale, 
and  upon  the  legal  effect  of  the  order  and  of  the  decree  of  con- 
firmation. 

Smith  died  in  the  spring  of  1862  leaving  to  survive  him  a 
wife  and  five  children.  He  was  at  the  time  of  his  death  the 
owner  of  the  farm  which  is  the  subject  of  this  action.  No 
administrator  was  appointed.  His  sister,  Mrs.  Lippencott,  had 
lent  him  money  to  the  extent  of  $500  or  thereabouts  which  he 
had  paid  upon  the  land  when  he  obtained  his  deed.  For  this 
money  no  security  was  given  by  him.  He  had  not  repaid  it  at 
the  time  of  his  death,  and  the  widow  and  such  of  the  children 
as  were  of  age  made  some  arrangement  with  Mrs.  Lippencott 
under  which  she  took  the  farm  in  payment  of  her  debt.  When 
she  came  to  sell  it  the  purchaser  objected  to  the  title  for  the  rea- 
son that  two  of  the  five  children  were  still  minors  and  their  title 
had  not  been  secured.     To  remedy  this  defect  in  the  title  and 
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for  no  other  purpose  an  administrator  upon  the  estate  of  Smith 
was  appointed  in  1872,  ten  years  after  his  death,  and  an  applica- 
tion at  once  made  for  leave  to  sell  the  farm  at  administrator's 
sale  for  the  payment  of  the  debt  which  had  been  due  to  Mrs. 
Lippencott  The  land  had  been  relieved  from  liability  for  this 
debt  at  the  end  of  five  years  after  the  death  of  the  decedent  by 
the  operation  of  the  act  of  February  24,  1884.  The  debt  had 
been  barred  by  the  statute  of  limitations  at  about  the  same  time ; 
but  without  any  inquiry  as  to  the  time  of  Smith's  death  or  the 
time  when  the  alleged  debt  was  contracted  an  order  of  sale  was 
granted,  a  sale  was  made  by  the  administrator  to  Mrs.  Lippen- 
cott's  husband,  the  price  applied  upon  her  debt,  and  the  sale 
duly  confirmed  by  the  orphans'  court  The  defendant  holds 
under  this  sale  and  is  in  actual  possession.  The  plaintiffs  bring 
this  action  as  heirs  at  law  of  Smith,  their  father,  and  claim  to 
have  title  by  descent,  and  the  operation  of  the  act  of  1834.  The 
defendant  replies  the  oiphans'  court  sale  and  the  conclusive 
character  of  the  decrees  of  that  court  under  which  the  sale  was 
made  and  confirmed.  The  learned  judge  of  the  court  below 
took  the  defendant's  view  of  the  case  and  held  the  decree  of  the 
orphans'  court  to  be  conclusive  not  only  of  the  regularity  of  the 
proceedings,  and  the  power  of  the  administrator  to  sell  and 
make  a  deed,  but  also  of  all  claim  by  the  plaintiffs  upon  the 
land. 

In  support  of  this  doctrine  the  defendant  cites  Sager  v.  Mead, 
171  Pa.  349,  and  kindred  cases,  in  which  this  court  has  declined 
to  investigate  the  regularity  of  the  preliminary  proceedings, 
after  an  administrator's  sale  has  been  actually  made  iinder  an 
order  of  the  orphans'  court,  been  regularly  returned  to  the  court 
and  approved  by  it.  The  leading  case  upon  this  subject  is 
MePherson  v.  Cunliff,  11 S.  &  R.  422.  In  that  case  the  admin- 
istrators were  appointed  soon  after  the  death  of  the  decedent  in 
1795,  the  sales  complained  of  were  made  in  the  same  year  and 
in  1796,  for  the  payment  of  debts  and  the  support  of  minor 
children.  Some  minor  irregularities  in  the  proceedings  were 
alleged,  but  the  chief  objection  made  to  the  sale  was  that  dece- 
dent had  a  living  wife  in  Ireland  at  the  time  of  his  marriage  to 
the  mother  of  his  children  in  this  country  of  which  nothing  had 
been  known  when  the  sales  were  ordered  and  confirmed.  This 
court  held  in  an  elaborate  opinion  by  Justice  Duncan  that  the 
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title  taken  by  the'  purchaser  was  the  title  of  the  decedent,  and 
that  the  court  had  jurisdiction  over  the  subject-matter  and  its 
decrees  were  therefore  conclusive  upon  the  subject  covered  by 
them.  The  reason  for  so  holding  he  stated  in  these  words : 
^^  The  principle  on  which  I  hold  the  sentence  or  decree  of  the 
orphans'  court  conclusive  is,  that  it  is  a  general  rule  of  our  law 
that  when  any  matter  belongs  to  the  jurisdiction  of  one  court 
so  peculiarly  that  other  courts  can  only  take  cognizance  of  the 
same  subject  incidentally  and  indirectly,  the  latter  are  bound 
by  the  sentence  of  the  former  and  must  give  credit  to  if* 

This  makes  the  conclusiveness  of  the  judgment  or  decree 
depend  upon  the  jurisdiction  of  the  court  pronouncing  it;  and 
the  converse  of  this  proposition  is  equally  clear  that  a  decree  of 
any  court  is  a  nullity  which  is  pronounced  upon  a  subject  over 
which  the  court  has  no  jurisdiction.  This  is  elementary  law. 
It  was  no  new  doctrine  announced  by  this  court  in  Torrance  v. 
Torrance,  53  Pa.  505,  when  we  said  *'  want  of  jurisdiction  in  the 
orphans'  court  is  as  fatal  to  its  proceedings  as  to  those  of  any 
other  court."  It  is  not  indispensably  necessary  that  the  want 
of  jurisdiction  should  appear  affirmatively  on  the  record.  Igno- 
rance of  the  law  excuses  no  man.  If  an  orphans'  court  should 
entertain  a  petition  in  divorce,  hear  the  testimony  and  make  a 
decree,  the  whole  proceeding  would  be  a  nullity  for  want  of 
jurisdiction,  but  it  would  be  necessary  to  go  behind  the  record 
and  consult  the  statutes  before  the  want  of  jurisdiction  would 
appear.  In  Torrance  v.  Torrance,  supra,  the  executor  presented 
his  petition  to  the  orphans'  court  for  leave  to  sell  real  estate 
for  the  repayment  to  himself  of  money  paid  to  a  legatee,  and 
for  the  payment  to  another  legatee  of  a  judgment  recovered  by 
him  against  the  executor  for  a  balance  due  him  upon  his  legacy. 
The  legacies  had  been  charged  by  the  will  of  the  testator  on 
certain  real  estate.  The  court  without  inquiry  directed  the 
sale,  and  subsequently  made  a  decree  of  confirmation,  and  the 
deed  was  delivered.  But  in  an  action  of  ejectment  we  held 
the  sale  to  be  void.  The  court  had  under  the  will  no  jurisdic- 
tion over  the  land,  and  therefore  its  decree  was  without  conclu- 
siveness and  void.  None  of  the  facts  that  avoided  the  sale 
appeared  on  the  record  except  the  fact  that  the  sale  was  sought 
in  order  to  pay  legacies.  The  terms  of  the  will  and  the  want 
of  statutory  power  to  sell  for  such  a  purpose  had  to  be  sought 
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oatBide  tiie  files  of  the  court  and  the  recitals  upon  its  dockets 
How  does  this  doctrine  apply  to  the  case  now  before  us  ?  The 
statute  g^ves  the  orphans'  court  power  to  authorize  the  admin- 
istrator to  make  a  sale  of  the  real  estate  of  a  decedent  in  order 
to  pay  debts  that  cannot  be  paid  out  of  the  personal  property. 
The  administrator  has  no  power  over  the  land  by  virtue  of  his 
office.  The  land  is  made  assets  in  his  hands  only  when  this 
becomes  necessary  for  the  payment  of  debts,  and  he  must  go  to 
the  orphans'  court  for  leave  to  sell.  He  must  satisfy  that  court 
that  there  are  unpaid  debts  that  are  properly  chargeable,  under 
the  law,  to  the  land  because  the  personal  estate  is  insufficient 
to  pay,  and  the  court  thereupon  authorizes  him  to  make  the  sale. 
If  there  are  no  debts  he  cannot  sell,  nor  can  the  court  give  him 
power  to  sell  unless  it  be  for  some  other  statutory  reason.  The 
existence  of  debts  is  a  jurisdictional  fact.  In  this  case  the 
debt  was  not  secured  by  lien,  and  under  the  act  of  1834  it  had 
ceased  to  be  chargeable  to  the  land,  but  that  had  passed  to  the 
heirs  at  law  absolutely  free  and  discharged  from  it.  It  was  not 
in  the  power  of  the  administrator,  or  of  the  court,  or  of  both 
together,  to  defeat  the  positive  provisions  of  the  act  of  IBS'!,  or 
to  fasten  upon  that  land  that  had  descended  to  the  heirs  this 
debt  which  for  more  than  five  years  had  ceased  to  be  a  charge 
upon  it. 

This  has  been  so  often  held  by  this  court  that  it  ought  to  be 
no  longer  debatable.  In  Penn  v.  Hamilton,  2  Watts,  58,  it 
was  held  that  although  the  debt  might  have  been  reduced  to 
judgment  against  the  administrators  yet  if  not  regularly  revived 
^the  lien  is  lost,  whether  the  land  be  in  possession  of  devisees 
or  purchasers  from  devisees,"  after  the  lapse  of  five  years.  In 
Quigley  v.  Beatty,  4  Watts,  18,  the  single  point  ruled  is  stated 
ill  these  words :  "  The  debt  of  a  decedent  does  not  remain  on 
hiB  estate  in  the  hands  of  an  heir  longer  than  seven  (now  five) 
yeais."  The  statute  was  characterized  in  Kerper  v.  Hoch,  1 
Watts,  9,  as  a  statute  of  repose,  and  the  lapse  of  time  fixed  as 
operating  to  discharge  the  land  from  the  debts  of  the  decedent, 
whether  in  the  hands  of  purchasers,  heirs  or  devisees.  The 
last  case  was  cited  with  approval  in  Hemphill  v.  Carpenter,  6 
Watts,  22,  and  it  was  there  further  held  that  knowledge  of  the 
debts  by  the  heir,  or  even  a  promise  by  the  heir  that  the  debt 
shall  remain  binding  on  the  land,  would  not  change  the  lule  or 
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relieve  against  the  statute.  See  also  Loomis's  Appeal,  29  Pa. 
237;  Kessler's  Appeal,  82  Pa.  890;  Foster's  Appeal,  82  Pa. 
495 ;  Buehler  v.  Buffington,  48  Pa.  278.  Such  debts  will  not 
justify  an  order  for  the  sale  of  real  estate  for  payment  of  debts : 
Pry's  Appeal,  8  Watts,  258.  The  same  rule  is  stated  in  Bind- 
ley's  Appeal,  69  Pa.  295,  with  the  furUier  proposition,  that  pre- 
vious orders'of  sale  within  five  years  of  the  death  of  the  decedent 
would  not  extend  the  lien  of  his  debts  beyond  the  period  fixed 
by  the  act  of  1834 ;  and  it  was  also  held  that  "The  principal 
intention  of  the  24th  section  of  the  act  of  1834  was  to  promote 
security  in  titles  in  heirs,  devisees  and  purchasers.  No  admis- 
sion however  solemn  will  dispense  with  an  action."  The  effect 
of  a  sale  for  payment  of  debts  made  after  the  five  years  had 
expired  under  an  order  that  was  granted  before  the  end  of  the 
five  years  was  suggested  but  not  decided  in  Craig's  Appeal,  5 
W.  N.  C.  243,  and  Bowker's  Estate,  6  W.  N.  C.  254.  A  sale 
under  an  order  of  the  orphans'  court  passes  only  the  decedent's 
title:  Kline's  Appeal,  89  Pa.  468;  Bickley  v.  Biddle,  33  Pa. 
276.  The  rule  applicable  to  all  judicial  sales  is  caveat  emptor 
as  to  the  title  acquired.  It  has  been  distinctly  held  that  the 
rule  applies  to  orphans'  court  sales  and  that  disappointment  in 
the  title  is  no  ground  for  relief :  Bashore  v.  Whistler,  8  Watts, 
490 ;  Bickley  v.  Biddle,  88  Pa.  276 ;  Vandever  v.  Baker,  13 
Pa.  121.  The  purchaser  at  an  orphans'  court  sale  is  also  bound 
to  see  that  the  proceedings  are  sufficiently  regular  to  authorize 
the  sale :  Larrimer  v.  Irwin,  cited  in  4  Binn.  104.  But  all 
mere  irregularities  are  cured  by  the  decree  of  confirmation^ 
which  is  an  adjudication  that  the  sale  was  made  under  the  au- 
thority of  the  court:  Potts  v.  Wright,  82  Pa.  498.  But  want 
of  authority  cannot  be  cured.  Thus  the  confirmation  of  a  sale 
ordered  to  pay  legacies  was  held  to  be  void  for  want  of  power 
to  order  the  sale  :  Torrance  v.  Torrance,  supra.  The  law  does 
not  authorize  any  such  proceeding.  An  unauthorized  decree 
of  an  orphans'  court  for  the  sale  of  lands  will  not  stand  until 
reversed  in  a  regular  course  of  appeal,  but  may  be  questioned 
in  a  collateral  suit  by  or  against  a  person  claiming  under  that 
decree :  Messinger  v.  Kintner,  4  Binn.  97 ;  Snyder  v.  Snyder,  6 
Binn.  483 ;  Sager  v.  Mead,  164  Pa.  125. 

The  plaintiffs  have  shown  a  title  derived  by  descent  from  the 
decedent,  which  had  been  relieved  from  his  debts  under  the  act 
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of  1834  for  more  than  five  years.  Tliis  was  a  title  that  tlie 
orphans'  court  had  no  power  to  take  from  them.  They  were 
the  holders  of  an  independent,  and  as  to  t^ese  creditors,  an  ad* 
Terse  title  to  the  land,  and  stand  in  the  same  position  so  far  as 
the  right  to  deny  the  jurisdiction  of  the  orphans'  court  over 
their  title  as  would  any  other  adverse  claimant.  The  order  of 
sale  operated  only  on  the  land  of  the  decedent ;  not  on  that  of 
any  other  person.  It  is  because  ihe  land  is  a  part  of  the  estate, 
and  is  liable  for  his  debts,  that  the  court  is  empowered  to  order 
a  sale.  When  it  is  discharged  from  the  debts  by  a  positive 
statute,  the  orphans'  court  cannot  subject  it  again  to  liability. 
The  heirs  as  the  holders  of  a  perfect  title  free  from  liability  to 
all  unpaid  debts  of  their  ancestor  are  as  we  have  said  adverse 
claimants  to  the  land.  Their  title  is  therefore  beyond  the 
power  of  the  court,  and  they  may  assert  it  against  the  holder 
of  the  administrator's  deed  in  any  court  in  which  its  validity 
may  be  called  in  question.  In  conclusion  it  is  proper  to  say 
Uiat  the  proceedings  of  the  orphans'  court  in  this  case  ought 
not  to  be  followed.  The  court  should  be  satisfied,  before  mak- 
ing an  order  for  the  sale  of  real  estate,  that  there  are  unpaid 
debts  properly  chargeable  upon  the  real  estate  of  the  decedent. 
That  the  real  estate  described  in  the  petition  is  bound  by  the 
lien  of  the  said  debts ;  and  that  it  is  necessary  to  have  recourse 
to  the  land  to  enable  the  administrator  or  executor  to  pay  them. 
The  most  convenient  way  for  presenting  these  facts  to  the 
court  is  to  embody  them  in  the  petition,  stating  the  date  of  the 
decedent's  death,  and  whether  the  debts  were  at  that  time  se- 
cured by  mortgage  or  judgment.  This  practice  would  make 
such  a  blunder  as  was  committed  in  this  case  impossible ;  it 
would  make  the  duty  of  the  purchaser  easier  of  performance ; 
and  tend  to  the  security  and  repose  of  titles  in  heirs  and  de- 
visees as  well  as  purchasers. 

The  judgment  is  now  reversed  and  a  venire  facias  de  novo 
awarded. 

Dissenting  opinion  by  Mr.  Chief  Jdbtice  Sterbbtt,  Jirs- 
TiOES  Mitchell  and  Fell  concurring : 

The  real  question  which  underlies  this  case  is  whether  a  pur- 
chaser is  bound  to  look  beyond  the  jurisdictional  averments 
expressly  prescribed  by  the  act  of  1832  imder  which  orphans' 
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court  sales  are  made.  The  facts  set  forth  in  the  petition  in  this 
case  are  precisely  those  upon  which  the  orphans'  court  is  em- 
powered "  to  authorize  sales  of  decedents'  real  estate  for  pay- 
ment of  debts."  If  this  be  sufficient  the  sale  made  was  within 
the  jurisdiction  of  the  court  which  made  the  decree,  and  collat- 
eral attack  on  the  title  thereunder  is  by  the  express  terms  of 
the  act  prohibited.  Prima  facie  it  is  sufficient.  If  the  legisla- 
ture had  thought  it  necessary  to  impose  other  conditions  preced- 
ent to  the  exercise  of  jurisdiction,  it  would  doubtless  have  done 
so;  but  having  specified  these,  the  purchaser  had  a  right  to 
assume  that  they  were  the  only  essentials.  While  the  better 
practice  would  certainly  have  been  to  have  made  the  petition 
fuller,  failure  to  do  so  was  a  mere  irregularity  which  was  cured 
by  the  decree  of  sale.  It  was  not  necessary  that  the  purchaser 
should  follow  step  by  step  the  investigation  of  incidental  details 
which  it  was  the  duty  of  the  court  to  make.  It  was  enough  for 
him  that  the  record  showed  those  which  the  legislature  had 
made  the  ground  of  its  exercise ;  being  an  innocent  purchaser 
for  value  he  was  entitled  to  protection  not  only  from  direct  but, 
with  much  more  reason,  from  collateral  attack.  Once  concede 
that  he  must  inquire  into  relevant  facts  outside  those  which  the 
act  requires  the  "application"  shall  "set  forth,"  it  will  logically 
follow  that  he  must  inquire  into  the  truth  of  petitioner's  avei^ 
ments;  for  the  court  must  be  presumed  to  pass  on  all  the  essen- 
tial facts,  and  may  as  readily  make  a  mistake  in  respect  of  one 
set  as  of  the  other.  If  in  truth  there  be  no  debt,  a  sale  made 
by  virtue  of  a  decree  of  the  orphans'  court  within  five  years 
after  a  debtor's  death  would,  on  this  theory  of  construction, 
convey  no  title.  The  practical  effect  must  be  to  seriously  crip- 
ple an  important  branch  of  orphans'  court  jurisdiction,  unsettle 
many  titles,  bought  for  value  in  good  faith,  and  bring  a  flood 
of  litigation. 

The  57th  section  of  the  act  of  March,  1882,  regulating  the 
manner  of  proceeding  in  the  orphans'  court,  prescribes  that  it 
shall  be  on  the  petition  of  a  person  interested  "  setting  forth  " 
facts  necessary  to  give  the  court  jurisdiction,  etc. ;  the  19th  sec- 
tion of  the  act  of  June  16,  1836,  declares  that  such  jurisdiction 
shall  be  exercised  under  the  limitations  and  in  the  manner  pro- 
vided by  law ;  and  the  proceeding  under  which  the  sale  was 
made  in  this  case  was  iil  exact  accordance  with  that  prescribed 
by  law. 
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This  view  is  amply  sustained  by  the  authorities.  The  gen- 
eral principle  which  runs  through  all  the  cases  is  that  where  a 
court  of  competent  jurisdiction  assumes  to  proceed,  its  record 
most  set  forth  such  facts  as  show  jurisdiction ;  but  it  is  not  nec- 
essary that  it  set  forth  all  the  facts  out  of  which  jurisdiction 
springs.  The  application  of  this  principle  has  given  rise  to  tlie 
rule  of  evidence  which  is  imbedded  in  the  maxim  omnia  praB- 
snmontur  rite  esse  acta  donee  probetur  in  oontrarium;  and 
nothing  but  want  of  jurisdiction,  apparent  on  the  face  of  the 
record,  or  fraud,  is  recognized  as  a  basis  of  question.  The  act 
of  1832,  in  which  it  was  enacted  that  the  orphans'  court  should 
be  a  court  of  record  whose  "  decrees  in  all  matters  within  its 
jurisdiction  shall  not  be  avoided  collaterally  in  any  other  court," 
was  simply  declaratory  of  the  law  as  it  stood :  Merklein  v.  Trap- 
nell,  34  Pa.  42.  In  the  leading  case  of  McPherson  v.  Cunliff,  11 
S.  &  R.  422,  it  was  held  that  a  decree  of  sale  made  by  the 
orphans'  court  was  an  implied  adjudication  of  the  legitimacy  of 
those  who  had  been  named  in  tiie  proceedings  as  children  of 
the  decedent,  which  the  heirs  at  law  were  estopped  from  deny- 
ing. "  A  purchaser,"  said  Mr.  Justice  Huston,  "  is  not  bound 
to  look  whether  the  court  is  mistaken  as  to  the  facts  of  debts  or 
children.  .  •  .  The  court  has  decided  that  there  were  debts, 
and  children  to  support,  and  no  personal  estate  to  pay  debts  and 
support  the  children ;  and  on  that  state  of  adjudged  facts,  they 
decree  a  sale.  Beyond  this  the  purchaser  is  not  bound  to  look. 
The  inquiries  upon  an  ejectment  are:  Was  there  an  admin- 
istrator and  an  order  to  sell  such  as  would  authorize  the  ad- 
ministrator to  make  sale  .  .  .  ?  The  irregularities  or  mistakes 
of  fact  after  sale  confirmed,  money  paid,  conveyance  executed, 
possession  for  twenty  years,  improvements  of  twenty  times  the 
value  of  the  property,  fair  purchasers  deriving  title  by  subse- 
quent conveyances,  cannot  affect  the  purchasers."  So  it  was 
held  in  Painter  v.  Henderson,  7  Pa.  48,  on  the  same  principle, 
that  jurisdiction  to  awai-d  a  purpart  to  the  widow  in  partition 
could  not  be  questioned  collaterally.  So  in  Potts  v.  Wright, 
82  Pa.  498,  the  fact  that  the  record  did  not  show  bond  given  by 
the  administrator  as  required  by  statute  was  held  to  be  an  irreg- 
olarity  which  was  cured  by  the  decree  of  sale.  So  it  was  held 
in  Shoenberger's  Estate,  139  Pa.  132,  that  the  decision  of  the 
register,  granting  letters  testamentary  on  a  foreign  will,  implied 
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that  he  had  judicially  found  the  principal  part  of  the  estate  to 
be  located  in  the  county,  and  "  it  could  not  tiierefore  be  made 
the  subject  of  collateral  attack."  So  it  was  held  in  Gilmore  v. 
Rodgers,  41  Pa.  120,  that  a  mistake  in  the  interest  of  the  parties 
by  the  decree  in  partition  was  cured  by  the  decree.  In  Grind- 
rod's  Estate,  140  Pa,  161,  where  an  orphans'  court  sale  was 
sought  to  be  set  aside  on  the  ground  that  the  petitioner  was  a 
minor  without  guardian  or  notice,  it  was  refused  because  of  a 
delay  of  ten  years.  "  Something  is  due,"  said  the  Court,  "  to 
the  finality  of  judgments.  The  orphans'  court  after  such  a 
lapse  of  time  has  no  power,  unless  perhaps  in  the  case  of  fraud 
practiced  upon  it,  to  set  aside  the  sale  and  vacate  its  own  de- 
cree ; "  and  much  less  can  "  any  other  court"  Numerous  cases 
to  the  same  effect  might  be  cited  illustrating  the  application  of 
this  principle,  but  these  are  enough  to  show  the  current  of  deci- 
sion and  sustain  defendant's  title.  The  application  here  was 
made  by  the  proper  party  and  set  forth  the  existence  of  an  un- 
paid debt,  the  insufficiency  of  personal  estate,  and  the  necessity 
of  selling  decedent's  real  estate  in  accordance  with  the  directions 
contained  in  the  act  of  1832 ;  and  the  decree  of  sale  was  an 
adjudication  that  these  averments  were  facts  and  the  sale  nec- 
essary. There  was  nothing  on  the  face  of  the  record  to  put  the 
purchaser  on  inquiry  as  to  want  of  jurisdiction.  He  had  no 
notice  of  the  actual  date  of  death ;  but  the  grant  of  letters  and 
decree  of  sale  justified  him  in  believing  it  was  recent.  He  had 
a  right  to  presume  that  all  things  had  been  rightly  done.  If,  in 
these  circumstances,  having  in  good  faith  paid  the  purchase 
money  and  retained  the  unquestioned  and  undisturbed  posses- 
sion for  nearly  twenty  years,  he  can  now  be  held  responsible  for 
the  mistake  of  the  court  in  its  findings  of  fact,  such  sales  are 
indeed,  as  was  said  by  Mr.  Justice  Huston  in  McPherson  v. 
Cunliff,  supra,  "  Snares  for  honest  men." 

On  the  other  hand,  these  plaintiffs  have  no  equity  either  for 
direct  or  collateral  attack.  Those  through  whom  they  claim, 
liaving  certainly  had  at  least  constructive  notice  by  advertise- 
ment, both  of  tJie  sale  and  the  account  and  distribution  of  the 
proceeds,  must  be  presumed  to  have  acquiesced,  and  it  is  now 
too  late  to  question  their  validity.  *^  Something  is  due,"  as 
was  said  in  Grindrod's  Appeal,  supra,  '*  to  the  finality  of  judg- 
ments."   So  far  as  appears  the  property  was  sold  for  a  full 
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price  which  'went  for  the  payment  of  the  decedent's  just  debts ; 
the  sale  received  the  sanction  of  a  court  of  competent  jurisdic- 
tion whose  peculiar  duty  it  was  to  protect  under  the  law  the 
rights  of  all  parties  interested ;  and  yet  these  plaintiffs  seek  to 
recover  this  property  from  defendant  without  repayment  of  the 
purchase  money,  with  its  interest,  or  to  make  compensation  for 
the  cost  of  valuable  improvements.  The  injustice,  to  say  the 
least,  of  this  claim  is  manifest :  Klingensmith  v.  Bean,  2  Watts, 
486 ;  Jacohy  v.  McMahon,  174  Pa.  133. 

The  cases  upon  which  plaintiffs  rely  are  clearly  distingmsh- 
&h\e  from   the  present.     In  Pry's  Appeal,  8  Watts,  253,  and 
Oiiver's  Appeal,  101  Pa.  299,  no  sales  were  made,  but  the  ap- 
peals were  from  ordere  of  sale.     Bindley's  Appeal,  69  Pa.  295, 
involved  a  question  of  distribution  of  the  proceeds  of  a  sale  the 
validity  of  which  was  conceded ;  in  Maus  v.  Hummel,  11  Pa. 
228,  there  was  enough  on  the  face  of  the  record  to  put  the  pur- 
chaser on  inquiry  which  would  have  led  him  to  the  knowledge 
of  the  date  of  the  debtor's  death,  and  consequent  want  of  juris- 
diction ;  and  Grier's  Appeal,  101  Pa.  412,  was  ruled  on  the 
ground  that  the  record  failed  to  show  compliance  with  a  statu 
tory  requirement.    In  Torrance  v.  Torrance,  53  Pa.  505,  so 
much  relied  on  in  support  of  the  plaintiff's  claim,  want  of  juris- 
diction appeared  on  the  face  of  the  record.     The  sale  could  not 
be  sustained  on  the  ground  of  the  payment  of  debts,  because 
there  was  no  averment  of  such,  nor  on  the  ground  of  the  pay- 
ment of  legacies,  because  of  the  want  of  proper  parties ;  but,  in 
deciding  thus,  this  court  was  careful  to  note  the  alternative  pre- 
sumption of  validity.     "  We  are  not  unmindful,"  said  Mr.  Jus- 
tice Agnew,  "  that  general  jurisdiction  over  the  subject  protects 
the  decrees  of  the  orphans'  court  from  being  assailed  collaterally. 
But  this  is  not  such  a  case.     Had  the  application  been  to  sell 
the  testator's  estate  for  his  own  debts,  their  existence  might  be 
presumed ;  or  had  it  been  to  sell  the  devisee's  estate  for  the  pay- 
ment of  legacies  charged  upon  it,  the  want  of  authority  in  the 
executor  to  petition  would  have  been  but  an  irregularitj-." 
This  analysis  of  cases,  upon  which  plaintiffs'  claim  of  title  is 
mainly  rested,  shows  that  the  right  of  collateral  attack  on  de- 
crees of  orphans'  courts  was  recognized  because,  and  only 
because,  of  want  of  jurisdiction  apparent  on  the  face  of  the 
record ;  and  that  they  afford  no  color  for  the  proposition  that 
Vol.  CLxxvm— 17 
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purchasers  at  orphans'  court  sales  must,  at  their  peril,  inquire 
into  relevant  facts  outside  of  those  which  the  statute  prescribes 
as  the  basis  of  jurisdiction. 

It  will  thus  be  seen  that  the  sale  in  this  case  was  within  both 
the  letter  and  the  spirit  of  the  law,  and  that  the  defendant  was 
an  innocent  purchaser  for  value  entitled  to  protection. 
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James  V.  Fenn  v.  William  Dickey,  William  McCain, 
F.  X.  Kreitler,  and  T.  D.  Collins,  who  survive  E.  H. 
Darrah,  Appellants. 

Conlractr— Broker— Commissions  for  sale  of  larid— Evidence — Question 
for  jury. 

In  an  action  to  recover  commissions  for  securing  a  purchaser  for  land, 
the  evidence  for  the  plaintiff,  although  contradicted,  tended  to  show  that 
he  made  a  contract  with  two  of  the  owners  to  receive  commissions  if  lie 
sold  the  land  at  acertnin  price;  that  this  contract  was  C/Ommunicated  to  the 
other  ownei*s,  and  assented  to  by  them ;  that  he  subsequently  procured  a 
purchaser  who  was  able,  ready  and  willing  to  pay  the  price  which  the 
owners  asked  for  the  land ;  and  who  entered  into  a  contract  with  the  ownere 
to  pay  the  price,  but  that  the  sale  fell  through  and  the  contract  was  re- 
scinded because  a  good  title  could  not  be  made.  Held^  that  the  plaintiff 
had  made  out  a  prima  facie  cise  which  could  not  have  been  kept  from  the 
jury,  no  matter  how  strong  the  opposing  evidence. 

Contract — Commissions  for  sale  of  landr—Ratification— Question  for  jury . 

In  an  action  to  recover  commissions  for  selling  land  it  appeared  that  the 
plaintiff  entered  into  a  contnict  with  the  owners  of  the  land  by  which  he 
was  to  receive  certain  commissions  for  the  sale  •of  the  land.  After  this 
contract  ivas  made  K.  acquired  an  interest  in  the  land.  Subsequently  K. 
with  the  other  owners  entered  into  a  written  contract  to  sell  the  land  to  a 
purchaser  whom  the  plaintiff  had  procui*ed.  Just  before  the  settlement 
witli  the  purchaser  was  to  be  made,  K.,  accoi'ding  to  plaintiff's  testimony, 
said  to  plaintiff  that  tliey  were  all  obliged  to  him  for  selling  the  land.  One 
of  the  other  owners  said  to  plaintiff,  **I  presume  you  want  your  money/' 
and  K.  said,  **  TVe  will  be  ready  for  you  shortly."  Held^  that  the  evidence 
of  K.^8  ratification  of  plaintiff's  contract  was  sufficient  to  take  the  case  to 
the  jury  as  to  K.  with  the  others. 

Argued  Oct  6,  1896.  Appeal,  No.  67,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Jefferaon  County,  Sept. 
Term,  1892,  No.  251,  on  verdict  for  plaintiflf.  Before  Ster- 
BETT,  C.  J.,  Greek,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 
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Assumpeit  upon  a  contract  to  recover  commissions  for  the 
sale  of  land.  Before  McClubb,  P.  J.,  of  the  17th  judicial  dis- 
trict, specially  presiding. 

The  facts  appear  by  the  charge  of  the  court  below,  and  the 
opinion  of  the  Supreme  Court. 

At  the  trial  Mr.  A.  B.  McLain  was  called  on  behalf  of  the 
plaintiff  and  duly  sworn. 

Direct  examination  by  Mr.  McCarrell. 

"Q.  State  whether  or  not  you  met  those  three  persons,  Messijs. 
Dickey,  Darrah  and  Fenn,  together,  at  any  time  in  1886  ?  A.  I 
did.  Q.  About  what  time  in  1886,  was  that,  'Squire  ?  A.  To 
the  best  of  my  recollection  it  was  along  about  the  18th  or  19th 
of  June.  Q.  Did  you  have  a  conversation  with  either  Mr.  Dickey 
or  Mr.  Darrah  at  a  later  time  in  regard  to  their  arrangement  with 
Mr.  Fenn?  A.  I  did  with  Mr.  Darrah.  Q.  When  was  that? 
A.  That  was  but  a  very  short  time  a;fter — (Interrupted.)  Q.  By 
Mr.  Jenks :  Mr.  McLain,  when  was  this  alleged  conversation 
with  E.  H.  Darrah,  to  which  you  are  about  to  testify?  A.  It 
was  a  short  time,  I  can't  tell  you,  probably  ten  days  after  this 
meeting  at  Mr.  Darrah's  house  on  that  morning.  Q.  By  Mr. 
Jenks :  It  was  about  ten  dajrs  after  that  alleged  meeting  ?  A.  I 
think  so ;  probably  it  might  have  been  more  and  it  might  have 
been  less,  I  did  not  pay  very  much  attention  to  it.  (Telegram 
having  been  shown  witness.)  Q.  By  Mr.  McCarrell :  'Squire, 
will  you  look  at  that  telegram  and  tell  the  court  and  jury  in 
whose  handwriting  it  is  ?  A.  Yes,  sir ;  I  sent  that  dispatch, 
that  is  my  handwriting.  Q.  To  whom  did  you  send  it,  to  what 
place,  and  at  what  date?  A.  I  sent  it  from  Brook ville  to 
James  V.  Fenn  at  Lock  Haven  at  the  date  that  purports  there, 
June  28, 1886.  Q.  What  conversation  did  you  have  with  Mr. 
Darrah  about  that  time?'* 

Defendants  object  to  the  declarations  of  Mr.  Darrah  made  in 
the  absence  of  tiie  other  defendants  as  not  evidence,  for  the 
reasons,  first,  Mr.  Darrah  is  not  shown  to  be  the  agent  of 
the  other  parties ;  second,  he  is  not  sued ;  third,  he  is  dead ; 
fourth,  there  is  no  claim  of  a  contract  in  the  pleadings  to  which 
he  is  made  a  party ;  and  fifth,  this  was  at  a  time  as  to  which 
tiiere  is  no  evidence  that  Mr.  Darrah  was  authorized  to  speak 
for  the  others. 
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By  the  Court :  In  addition  to  other  evidence  in  the  case  it 
seems  that  on  the  Monday  following,  Mr.  Darrah,  Mr.  McCain, 
and  the  plaintiff  met  at  Pittsburg,  and  that  Mr.  McCain  said 
to  plaintiff,  "  All  right,  go  on  and  fetch  your  party  and  we 
will  do  as  we  contracted  to  do,"  showing  that  he  had  a  knowl- 
edge of  the  action  of  Darrah  in  making  the  proposed  sale  of  the 
property ;  we  think  in  this  view  of  the  case  the  evidence  is 
admissible.  The  objections  are  overruled,  exception  taken  by 
defendants,  and  bill  sealed  by  the  court. 

"  Q.  What  conversation  did  you  have  with  Mr.  Darrah  about 
that  time?  A.  Now,  I  am  not  able  to  say  that  this  conversation 
was  at  the  date  of  that  telegram.  Q.  Well,  about  that  time  ? 
A.  I  said  it  was  a  short  time  after  I  had  met  Mr.  Dickey,  Mr. 
Darrah  and  Mr.  Fenn  at  his  house,  probably  something  like  ten 
days,  I  am  not  clear  about  that.  When  I  met  Mr.  Darrah,  I 
rather  twitted  him,  as  he  and  I  were  very  good  friends,  about 
this  sale;  I  said,  *This  man  Fenn  is  going  to  make  about 
$50,000  off  of  you,'  and  he  said,  'Well,  that  is  all  right;  we 
are  getting  a  good  price  for  the  land.'  I  said,  *  Mr.  Dickey, 
suppose  that  Mr.  Fenn  is  not  able  to  sell  this  land ' — Q.  By 
Mr.  Jenks :  Did  you  say  Mr.  Dickey?  A.  Mr.  Darrah,  I  should 
say.  *  Mr.  Darrah,  suppose  Mr.  Fenn  is  not  able  to  sell  this 
land  for  more  than  the  $400,000,  where  is  he  going  to  come  in 
then? '  *  Oh,'  he  sajrs,  '  we  will  give  him  a  five  per  cent  com- 
mission ;  we  can  well  afford  to  do  that  and  then  make  a  nice 
little  sum  of  money.'  "  [10] 

The  court  charged  in  part  as  follows : 

It  is  contended  on  the  part  of  the  plaintiff  that  Collins  was 
the  owner  of  timber  land  and  had  conveyed  about  the  1st  of 
June,  1886,  an  undivided  interest  in  this  land  to  the  other  de- 
fendants, Dickey,  McCain  and  Darrah;  that  he  came  to  this 
town  of  Brookville  on  June  18, 1886,  and  met  Mr.  Dickey  at 
his  house  on  the  evening  of  that  day,  and  I  believe  he  also 
claims  he  had  met  Mr.  Darrah  on  that  day,  and  they  arranged 
for  a  meeting  on  the  morning  of  the  19th,  and  that  they  met  at 
that  time  at  the  house  of  Mr.  Darrah,  The  contract  as  he  tella 
it  is  somewhat  in  these  words :  That  he  told  them  he  had  come 
to  Brookville  to  arrange  to  sell  the  Forest  county  lands  they 
liad  recently  bought  for  $300,000 ;  that  he  thought  he  had  a 
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purchaser  for  it  at  an  advance  to  them  and  sufficient  for  a  con- 
sideration to  him  in  addition  for  his  services ;  that  Mr.  Darrah 
and  Mr.  Dickey  each  said  they  would  sell  at  an  advance,  Darrah 
at  an  advance  of  from  $26,000  to  $60,000,  and  Dickey  at  an 
advance  making  a  total  of  $400,000 ;  he  said  that  would  make 
it  a  little  hard,  and  Dickey  said  they  would  want  to  sell  the  whole 
tract  at  $400,000  and  that  I  (the  plaintiff)  was  to  have  all  over 
that  amount ;  that  he  then  remarked  to  them  suppose  he  could 
not  get  over  $400,000,  and  Dicky  stated  they  would  give  him 
5  per  cent ;  they  then  instructed  him  how  to  get  to  the  lands 
and  told  him  as  to  the  timber  on  them,  seventy-five  to  ninety 
million  feet  of  white  *pine,  forty  million  of  hemlock,  and  eight 
to  ten  million  feet  of  oak,  and  some  one  of  them  procured  a  map 
from  Mr.  Kreitler ;  and  further  instructed  him  as  to  how  to  get 
to  the  lands. 

He  said  they  further  agi*eed  to  name  the  price  and  sell  to  any 
person  that  he  might  bring  as  a  purchaser  so  that  it  should  not 
be  less  than  $400,000,  and  that  they  agreed  that  the  title  to  the 
property  would  be  a  perfect  title ;  that  he  was  to  have  plenty 
of  time  to  examine  the  timber ;  and  that  they  represented  to 
him  they  were  the  representatives  of,  or  at  least  liad  power  to 
contract  for,  the  others,  or  rather  they  represented  all  the  par- 
ties ;  that  when  they  were  about  leaving  the  house  they  met 
A.  B.  McLain  and  one  of  them  stated,  **  We  have  given  Mr. 
Fenn  the  Forest  county  lands  to  sell  and  all  over  $400,000  he 
is  to  get,  and  if  that  sum,  five  per  cent." 

The  testimony  of  Mr.  McLain,  who  was  called  as  a  witness 
on  the  part  of  the  plaintiff  in  this  suit,  is,  that  he  met  these 
parties  coming  from  and  in  front  of  Darrah's  house  about 
June  18  or  19,  in  the  morning ;  "  I  met  them  just  coming  out 
of  the  front  door,  at  Darrah's  gate.  Either  Dickey  or  Darrah 
said.  We  have  given  Mr.  Fenn  the  land  to  sell  at  a  price  of 
(400,000  and  he  is  to  have  all  he  can  make  over  and  above  that 
Bum."  Mr.  McLain  further  testified  that  some  ten  or  twelve 
days  afterward  he  met  Mr.  Darrah  and  twitted  him  about  this 
contract,  this  sale,  and  he  said  to  him,  "  What  will  Fenn  get  if 
he  only  sells  for  $400,000  ?  "  and  he  says  "  We  will  give  Fenn  a 
five  per  cent  conmiission  if  the  sale  is  not  over  $400,000,  and  we 
can  well  afford  to  do  that." 

It  seems,  the  plaintiff  contends,  then,  that  he  saw  Mr.  Pardee, 
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and  that  Pardee's  men  went  on  the  lands  and  examined  this 
timber,  and  that  on  the  1st  of  July  he  came  to  Brookville  again^ 
I  believe,  and  informed  Darrah  and  Dickey  they  were  ready  to 
look  at  the  timber,  and  on  the  6th  of  July  they  met  on  the  lands, 
and  he  introduced  Mr.  Pardee  to  Mr.  Darrah  and  Mr.  Dickey, 
and  on  July  7  they  went  over  the  lands;  that  Darrah  and 
Dickey  complained  to  him  that  Pardee  seemed  to  be  dissatisfied 
with  Ae  price  namely,  of  Jj460,000,  and  they  urged  him  to  help 
them,  to  see  Pardee  and  to  keep  him  up  to  that  price. 

The  connection  Mr.  Kreitler  had  with  this,  so  far  as  the  tes- 
timony  of  the  plaintiff  is  concerned,  was,  that  he  saw  him  there 
on  the  2d  of  September,  and  that  Ml\  Darrah  introduced 
Mr.  Kreitler  to  him,  and  ICreitler  said  that  he  was  glad  to  meet 
him,  and  Darrah  said,  ^'  We  are  all  here  to  make  the  transfer, 
and  I  presume  you  want  your  money; "  and  Kreitler  said,  "  We 
will  be  ready  for  you  shortly,  in  Mr.  Tate's  office."  And  he 
connects  Mr.  Collins  with  it,  that  he  was  introduced  to  Mr.  Col- 
lins by  Mr.  Darrah  (I  believe  this  was  there),  and  Darrah  said 
there  waa  some  hitch  (that  was  on  the  2d  of  September)  with 
Pardee,  and  Collins  said,  "  You  are  interested  as  well  as  we  are, 
and  we  want  you  to  lielp  us  with  Pardee  1 " 

It  seemed  that  a  contract  was  entered  into  on  the  13th  of 
August.  These  parties  went  to  Tionesta  and  entered  into  a 
contract  for  the  purchase  of  the  land  for  $400,000.  This  con- 
tract, I  believe,  had  something  like  twenty  days  in  which  it 
should  be  closed.  And  on  the  second  of  September  the  parties 
again  met  there,  Pardee  and  others,  and  the  defendants,  with 
their  wives,  ready  to  close  the  deal.  At  that  time,  Mr.  Kress, 
who  represented  Pardee,  found  a  defect  in  the  title  and  in- 
structed his  client  not  to  accept  the  propeiiiy.  And  the  plain- 
tiff further  contends  that  by  reason  of  this  defect  in  the  title  the 
deal  fell  through,  the  contract  was  canceled,  and  the  money 
that  had  been  paid  at  the  execution  of  the  contract,  which  was 
$10,000,  was  surrendered,  and  also  $1,400  in  addition  were  paid 
Pardee  (Mr.  Collins,  I  believe  stated  Lo  furnished  the  money 
paid  Mr.  Pardee)  for  his  expenses  in  examining  the  title  and 
looking  over  the  property. 

Mr.  Pardee  said  that  he  went  there  to  look  at  the  timber 
lands,  and  went,  through  Fenn,  and  with  him ;  that  is,  througli 
the  instrumentality  of  Mr.  Fenn,  and  with  him,  in  July,  1886  ; 
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that  he  first  heai*d  of  tliese  timber  lands  through  Feun,  and 
came  there  a  number  of  times  in  1886  ;  that  he  employed  Mr. 
Haines,  who  was  his  timber  expert,  to  examine  the  timber  and 
determine  the  kind,  quantity  and  quality  of  it,  and  subsequently 
they  met  Darrah  and  Dickey  on  the  land.  He  said  that  at  the 
time  of  the  meeting  in  September,  1886,  he  was  ready  with  the 
money,  had  |J90,000  in  New  York  and  Philadelphia  paper,  drafts, 
to  meet  these  obligations,  wliich  were,  1  believe,  $90,000  to  be 
paid  then ;  and  be  was  ready  and  willing  to  complete  the  con- 
tract, and  it  was  only  on  account  of  the  failure  of  the  parties  to 
present  what  his  counsel  considered  a  good,  valid,  marketable 
title  to  the  property,  that  he  refused  to  accept.  The  defect 
that  was  found  in  the  title  by  Mr.  Kress  was,  that  some  un- 
divided five  fifty-sixths  interests,  or  one  tliird  of  that,  were  out- 
standing in  the  lieirs  of  one  Joseph  Green,  from  whom  Mr. 
Collins  had  derived  title,  and  he  deemed  this  of  sufficient  im- 
portance, and  a  defect  of  such  a  character,  that  it  could  not  be 
remedied  except  by  conveyance  from  those  heirs,  and  so  he 
instructed  his  client  not  to  accept  the  property.  This,  in 
substance,  is  the  case  on  the  part  of  the  plaintiff. 

The  defendants  have  been  called  to  the  stand,  and  their  de- 
fense is  practially  a  denial  of  this  whole  contract  as  alleged  by 
Fenn  and  as  set  up  by  him.  Mr.  Dickey  said  the  first  that  he 
met  him  was  on  the  morning  of  the  19th  of  June.  That  he  was 
not  at  his  house  at  all  on  the  evening  of  the  18th  of  June,  and 
he  did  not  know  there  was  such  a  man  as  Fenn  before  the  19th. 
That  on  the  morning  of  that  day  Mr.  Darrah  called  .him  into 
his  office  and  there  he  met  Mr.  Fenn  and  was  introduced  to  him. 
"  Fenn  said  he  represented  a  firm  in  the  east  who  wanted  to 
buy  a  large  tract  of  pine  land,  and  he  wanted  to  know  if  we 
wanted  to  sell,  and  I  stated  we  did  not  care  to  sell.  He  said 
he  had  talked  to  Darrah  and  he  agreed  to  sell."  He  intimated 
to  him  that  they  had  bought  this  property  for  the  purpose  of 
operating  it  and  not  for  the  purpose  of  selling  it,  and  "  I  said 
I  did  not  care  to  sell  it.  If  all  the  rest  are  willing  to  sell  at 
the  sum  of  $400,000, 1  would  not  stand  in  the  way  of  the  sale." 
That  there  was  nothing  stated  there  about  guaranteeing  the 
title,  and  nothing  was  stated  about  their  representing  the  other 
parties  in  interest.  That  he  further  told  Fenn  he  did  not  think 
that  Collins  would  agree  to  sell,  and  that  he  had  not  seen  Mc* 
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Cain  in  the  matter ;  that  he  never  saw  Fenn  again  until  they 
met  at  Pittsburg.  It  then  seems  that  he  and  Mr.  McCain  met 
tliere  and  Fenn  was  introduced  to  Mr.  McCain,  and  they  talked 
about  selling  this  land,  and  Fenn  wanted  to  know  if  they  would 
give  him  an  option  for  twenty  to  thirty  days  on  the  land  and 
Mr.  Dickey  said  to  him,  "Not  a  day ! "  to  bring  on  a  man,  to 
bring  on  his  purchasers  and  buy  the  property  ;  that  Mr.  Darrah 
was  not  there  at  that  time  and  did  not  introduce  Mr.  Fenn  as 
he  had  testified,  but  Mr.  DicKey  himself  introduced  him  to 
Mr.  l^IcCain.  He  denies  that  he  was  on  the  timber,  said  he 
was  not  there  examining  it  with  Fenn,  did  not  meet  him  on 
the  first  of  July.  He  further  testified  that  he  not  only  told 
Fenn  he  had  no  power  to  represent  these  parties,  but  that  they 
did  not  represent  any  of  them  but  themselves,  that  is  Darrah 
and  Dickey,  and  that  he  had  no  power  to  act  for  the  others,  and 
he  made  no  representations  to  Fenn  of  such  power ;  further,  he 
said  that  Mr.  Fenn,  so  far  as  he  knew,  had  nothing  to  do  with 
the  contract. 

Mr.  McCain  was  called  and  testified  to  meeting  Mr.  Fenn  at 
the  Hotel  Boyer  at  Pittsburg,  Mr.  Dickey  having  introduced 
liim,  in  the  summer  of  1886,  between  the  1st  of  June  and  the 
1 3th  of  August,  he  could  not  name  the  date ;  he  had  business 
transactions  in  Pittsburg  at  that  time  frequently  and  he  could 
not  name  the  date  they  met  there.  He  said  he  did  not  see 
Dan-ah  and  Darrah  had  not  introduced  him.  His  testimony 
further  is,  "  Dickey  introduced  me  and  said  Fenn  was  the  man 
who  wanted  to  buy  and  that  he  would  give  $400,000  for  the 
property.  Fenn  asked  me  if  I  would  sell  at  f  400,000 ;  I  said  I 
was  not  particular  about  selling  but  if  the  rest  wanted  to  I  would 
not  stand  in  the  way  of  the  sale,"  and  there  was  nothing  said 
about  Fenn  representing  him.  He  further  testified  as  to  the 
option,  that  Mr.  Fenn  wanted  to  know  whether  he  would  give 
him  an  option  on  it,  and  Dickey  replied  to  him  that  he  would 
not  give  him  an  option  for  a  day. 

[Mr.  Kreitler  was  also  called  as  a  witness.  His  interest  in 
this  property  according  to  the  agreement  which  you  will  have 
out  with  you  began  on  the  22d  day  of  Jul}%  1886,  and  therefore 
of  course  he  could  not  have  authorized — unless  you  would  find 
that  he  was  interested  before  the  agreement,  he  could  not  have 
authorized  Mr.  Darrah  or  Mr.  Dickey  to  make  sale  of  his  prop- 
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erty  which  he  did  not  then  own,  and  the  subsequent  ratifica- 
tion of  this  act  is  the  only  means  you  have  of  bringing  him  or 
holding  him  to  this  contract.]  [4]  We  will  come  to  that  branch 
of  the  case  in  a  few  minutes.  Mr.  Kreitler  said  he  thought  he 
saw  Fenn  at  Tionesta  on  the  2d,  when  they  all  met  there  to 
consummate  the  deal,  but  he  had  no  recollection  of  seeing  him 
between  the  time  he  got  the  map  from  him  (you  will  recollect 
his  testimony  about  the  map)  and  that  time ;  that  he  never 
heard  of  any  contract  to  pay  for  the  sale  before  summons  was 
served,  and  that  he  never  authorized  any  one  to  make  the  sale 
for  him. 

Mr.  Collins  also  testified  he  never  authorized  any  one  to  make 
the  sale,  never  knew  about  Fenn  until  suit  was  commenced,  and 
never  had  any  knowledge  of  any  one  making  the  sale  of  the 
lands  until  he  signed  the  contract ;  "  never  saw  Fenn  that  I 
know  of  until  now ;  never  asked  Fenn  to  help  on  the  sale,  as  he 
was  interested  as  weU  as  I,"  at  the  time  testified  to  by  Fenn, 
on  the  2d  of  September,  1886. 

Now,  gentlemen,  as  we  recollect  it,  this  in  main  is  the  testi- 
mony of  the  parties,  and  we  have  only  gone  over  it  because  this 
case  has  been  drawn  out  over  two  or  three  days,  and  the  effect 
of  much  of  the  testimony  must  have  been  lost  on  your  minds, 
and  we  have  just  called  your  attention  to  what  we  think  are 
the  main  features  of  it  [The  question  that  you  will  have  to 
determine  is,  whether  there  was  such  a  contract  as  alleged  by 
Mr.  Fenn  and  sworn  to  by  him  for  the  sale  of  this  property ;  and 
if  he  had  a  contract  for  the  sale  of  it  with  these  defendants, 
representing  the  others,  whether  or  not  he  procured  a  purchaser 
who  was  able,  ready  and  willing  to  accept  the  price  named  by 
them  ?  If  there  was  such  a  contract,  and  he  furnished  a  pur- 
chaser, able,  ready  and  willing,  and  this  contract  fell  through 
and  the  deal  fell  through  on  account  of  a  defect  in  the  title,  he 
is  entitled  to  his  commission.]  [7] 

Of  course  if  there  was  no  such  contract,  if  Fenn  had  nothing 
to  do  with  it,  if  as  testified  to  by  these  witnesses  he  did  not 
make  the  contract,  and  was,  as  they  supposed,  representing  the 
purchaser  instead  of  the  sellers  of  this  property,  and  their  ver- 
sion of  this  is  true,  then  he  is  not  entitled  to  his  commission. 

plow,  it  is  necessary  for  the  plaintiff  to  establish  his  author- 
ity, his  employment.    He  was  practically  a  broker  in  this  case 
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and  his  commission  is  what  is  known  as  brokerage;  and  he 
must  establish  that,  as  I  said,  either  by  previous  authority,  that 
is,  by  Darrah  and  Dickey  telling  him  to  go  on  with  the  sale,  or 
by  the  acceptance  of  his  agency  and  the  adoption  of  his  acts 
by  those  who  did  not  previously  authorize  him.  Each  one  of 
these  defendants  must  have  previously  authorized  or  subse- 
quently accepted  his  agency  and  adopted  his  acts  in  order  to 
bind  them.  Now,  did  these  people  authorize  him  to  proceed? 
And  if  they  did  not  authorize  him  to  proceed  themselves,  did 
they  accept  his  agency  and  adopt  his  acts,  as  according  to  the 
evidence  in  the  case  it  was  the  plaintiff's  duty  to  prove  as  to 
Mr.  Kreitler?]  [5]  We  will  say  that  it  is  necessary,  in  order 
to  recover  a  verdict  against  these  parties  (and  a  point  has  been 
submitted  to  that  effect) — it  is  necessaiy  for  you  to  find  a  ver- 
dict against  all  of  them  or  none.  And  if  any  one  of  these  par- 
ties did  not  authorize  the  act,  or  did  not  accept  his  agency  and 
adopt  his  act,  then  your  verdict  should  be  in  favor  of  the  de- 
fendants, because  the  plaintiff  must  get  a  verdict  against  all  or 
none. 

[We  will  repeat,  so  you  will  be  sure  to  understand,  that  it 
was  the  plaintiff's  duty  to  procure  a  purchaser  who  was  able, 
ready,  and  willing  to  purchase  the  lands  at  a  price  agreeable  to 
llie  owners,  and  if  in  pursuance  of  the  contract  with  Darrah 
and  Dickey  (if  you  find  there  was  a  contract)  he  procured  A. 
Pardee  &  Son  as  purcliasers,  and  they  were  able,  that  is,  they 
had  the  financial  ability,  to  complete  this  contract,  to  pay  the 
*10,000  down  on  the  day  of  the  sale  and  $90,000  at  the  time  of 
the  execution  of  the  deed,  and  to  give  the  other  additional  se- 
curity— if  they  were  able  to  do  that  and  were  ready,  came  there 
prepared  for  that  purpose,  with  the  money  in  their  pockets  as 
testified  to  by  Mr.  Pardee,  and  willing  to  purchase,  that  is  they 
were  willing  to  go  on  bona  fide,  in  good  faith,  to  complete  this 
contract,  and  did  not  raise  the  objections  to  the  titie  as  a  mere 
subterfuge  to  get  away  from  it,  and  were  willing  to  purchase 
at  $400,000,  and  tiie  deal  fell  through  on  account  of  a  defect  in 
the  titie,  the  plaintiff  had  earned  his  commission ;  and  if  each 
of  the  defendants  had  either  authorized  the  plaintiff  to  procure 
a  purchaser,  or  had  accepted  his  agency  and  adopted  his  acts, 
the  verdict  should  be  in  the  plaintiff's  favor.]  [6]  On  tiie 
other  hand,  as  said  befoi*e,  if  they  did  not  adopt  his  acts,  or  did 
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not  authorize  him  to  proceed,  then  the  verdict  should  be  in 
favor  of  the  defendants. 
Plaintififs  points  and  answers  among  others  were  as  follows : 

1.  That  if  the  jury  believe  from  the  evidence  that  the  plain- 
tiflf,  James  V.  Fenn,  was  employed  by  the  defendants  to  procure 
a  purchaser  for  the  timber  upon  the  lands  in  Forest  county 
owned  by  them,  for  the  price  of  not  less  than  $400,000,  and 
that  the  plaintiff  in  pursuance  of  said  employment  procured  the 
defendants  a  purchaser  for  the  said  timber  at  the  price  desig- 
nated in  the  persons  of  A.  Pardee  &  Son,  to  whom  the  defend- 
ants made  a  proposition  of  sale,  and  that  the  said  Pardee  &  Son, 
m  good  faith,  accepted  said  proposition  and  entered  into  an 
agreement  of  pui^chase,  dated  August  13, 1886,  and  that  the  said 
A.  Pardee  &  Son  were  able  to  comply  with  their  part  of  said 
agreement,  then  the  sale  was  made  so  far  as  the  plaintiff  in  this 
case  was  concerned,  and  the  plaintiff  is  entitled  to  recover  the 
fall  sum  of  the  commission  agreed  upon  between  him  and  the 
defendants.  Answer :  We  affirm  this  point  with  this  qualifica- 
tion :  That  you  should  find  not  only  that  Pardee  &  Son  were 
able  to  comply  with  their  part  of  the  agreement,  but  that  they 
were  able,  ready,  and  willing,  as  we  instructed  you  in  the  gen- 
eral charge,  to  comply  with  it.  [8] 

2.  That  if  the  jury  believe  from  the  evidence  that  the  defend- 
ants made  a  proposition  for  the  sale  of  their  timber  in  Forest 
county  at  the  price  designated  in  their  arrangement  with  the 
plaintiff,  if  such  arrangement  was  made,  which  the  said  Pardee  & 
Son  accepted  in  good  faith  and  were  able  to  carry  out,  but  that 
the  sale  to  them  failed  to  be  consummated  by  reason  of  the 
defendants'  defective  title  to  their  timber,  then  the  plaintiff  v^ 
entitled  to  recover  his  fuU  commission  as  per  his  agreement,  if 
made,  to  wit :  five  per  cent  on  the  sum  of  $400,000  with  interest 
thereon  from  the  time  when  the  said  proposition  was  accepted 
by  Pardee  &  Son  as  evidenced  by  their  agreement  of  August  13, 
1886.  Answer :  This  point  is  also  afiSrmed  with  the  qualifica- 
tion that  you  should  find  that  A.  Pardee  &  Son  were  not  only 
able  to  carry  out  their  part  of  the  agreement,  but  were  also 
ready  and  willing  to  carry  it  out.  [9] 

Defendants'  points  and  answers  are  among  others  as  follows : 

4.  That  as  under  the  express  terms  of  the  alleged  contract, 

M  testified  to  by  the  plaintiff,  he  was  only  entitled  to  recover 
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commission  on  $400,000  in  the  event  he  could  not  sell  for  more 
than  that  amount,  and  aa  the  evidence  shows  he  could  have  sold 
for  more  than  that  amount  but  did  not  do  so,  nor  give  any  notice 
to  Collins,  McCain  or  Kreitler,  or  bring  home  to  them  knowl- 
edge of  such  fact,  or  show  that  they  stood  in  the  way  of  its  ac- 
complishment, he  cannot  recover  the  commission.  Answer:  We 
refuse  to  so  instruct  you.  [3] 

7.  That  there  is  no  sufficient  evidence  that  T.  D.  Collins, 
W.  G.  McCain  and  F.  X.  Kreitler,  or  either  of  them,  witii 
knowledge  of  the  same  and  the  terms  thereof,  ratified  the  al- 
leged contract  of  June  19, 1886,  at  any  time  subsequent  thereto. 
Answer :  We  refuse  to  so  instruct  you.  [2] 

9.  That  under  the  pleadings  and  evidence  in  this  case  the 
verdict  of  the  jury  should  be  for  the  defendants.  Answer :  We 
refuse  to  so  instruct  you.  [1] 

Verdict  and  judgment  for  plaintiff  for  $31,169.99.  Defend- 
ants appealed. 

Errors  assigned  among  others  were  (1-9)  above  instructions, 
quoting  them;  (10)  ruling  on  evidence,  quoting  the  bill  of 
exceptions ;  (14)  refusal  to  strike  off  amended  statement. 

C?.  A.  JenkSy  with  him  Charles  Corbet^  for  appellants. — It  is 
error  to  submit  to  the  jury  the  question  of  whether  the  party 
subsequently  ratified  the  act  of  a  person  acting  without  author- 
ity, where  tiiere  is  no  evidence  that  the  facts  were  ever  com- 
municated to  the  party,  or  that  he  assented  to  the  acts  alleged 
to  be  done  for  him :  Moore's  Executors  v.  Patterson,  28  Pa, 
505 ;  Union  Refining  etc.  Co.  v.  Bushnell,  88  Pa.  89 ;  People's 
Bank  v.  Gayley,  92  Pa.  518 ;  American  Underwriter's  Associa- 
tion V.  George,  97  Pa.  238 ;  Hays  &  Wick  v.  Lynn,  7  W.  525 ; 
1  Wharton  on  Agency,  sec.  65. 

The  rule  is  well  settled  that  a  full  knowledge  of  all  the  ma- 
terial facts  and  circumstances  attending  the  transaction  is  neces- 
sary to  give  validity  to  the  ratification ;  and  the  party  must 
know  that  he  would  not  be  bound  without  such  ratification  : 
Pittsburgh  &  Steubenville  Railroad  Co.  v.  Gazzam,  32  Pa.  340 ; 
Poiter  V.  Patterson,  15  Pa.  229;  Twelfth  Street  Market  Co. 
V.  Jackson,  102  Pa.  269 ;  B.  &  O.  Relief  Ass'n  v.  Post,  122 
Pa.  579;   Essick  v.  Buckwalter,  1  Pa.  S.  C.  Cases  (Mona- 
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ghan)  209 ;  Zoebisch  v.  Ranch,  133  Pa.  632 ;  Frank,  Liveright 
&  Co.  V.  Martin,  26  W.  N.  C.  361 ;  Owings  v.  Hull,  9  Peters, 
607 ;  Bennecke  v.  Connecticut  Mutual  Life  Ins.  Co.,  105  U.  S. 
355 ;  Bloomfield  v.  Charter  Oak  National  Bank,  121  U.  S.  121 ; 
Western  National  Bank  v.  Armstrong,  152  U.  S.  346 ;  Seymour 
V.  Wyckoff,  10  N.  Y.  213 ;  Smith  v.  Tracy,  36  N.  Y.  79 ;  Bald- 
win V.  Burrows,  47  N.  Y.  199 ;  Smith  v.  Kidd,  68  N.  Y.  130 ; 
First  National  Bank  of  Fort  Scott  v.  Drake,  29  Kansas,  311; 
8.  c,  44  Am.  Rep.  646. 

The  contract  declared  on  is  a  joint  one  and  the  judgment 
rendered  is  joint :  1  Chitty's  Pleadings,  51 ;  Schoneman  v.  Feg- 
ley,  7  Pa.  433 ;  Rowan  v.  Rowan,  19  Pa.  181 ;  Loew  v.  Stocker, 
61  Pa.  347. 

The  declarations  of  an  agent  made  after  the  transaction  is 
hlly  completed  and  ended,  are  not  admissible:  Huntingdon 
etc.  R.  R.  V.  Decker,  82  Pa.  123 ;  Giberson  v.  Patterson  Mills 
Co.,  174  Pa.  369. 

IF.  F,  Stewart^  J.  Rider  Cady  and  S,  J.  M.  McCarrell^  with 
iliem  John  Conrad^  for  appellee. — The  question  of  ratification 
was  for  the  jury :  Bond  v.  Aitkin,  6  W.  &  S.  165 ;  Mechem  on 
Agency,  sec.  146 ;  Fichthom  v.  Boyer,  5  W.  159  ;  Kramer  v. 
Dinsmore,  152  Pa.  264;  Miller  v.  Glassworks,  172  Pa.  70; 
Ahem  v.  Goodspeed,  72  N.  Y.  115;  Codwise  v.  Hacker,  1 
Caines  R.  539 ;  Berwick  v.  Dusenberry,  32  How.  Pr.  R.  348 ; 
Commercial  Bank  v.  Warren,  15  N.  Y.  579 ;  Meehan  v.  For- 
ester, 52  N.  Y.  277 ;  Bank  of  U.  S.  v.  Davis,  4  Hill,  464. 

The  law  is  well  settled  in  regard  to  plaintiff's  right  to  re- 
cover :  Keys  v.  Johnson,  68  Pa.  42 ;  Reed's  Ex.  v.  Reed,  82  Pa. 
420 ;  Mayer  &  Co.  v.  Rhoads,  135  Pa.  602 ;  Sweeney  v.  Oil  & 
Gas  Co.,  130  Pa.  193;  Middleton  v.  Thompson,  163  Pa.  119; 
Restem  v.  McCadden  &  Bro.,  166  Pa.  343. 

Opinion  by  Mr.  Justice  Mitchell,  November  9, 1896  : 
Notwithstanding  the  number  and  the  elaboration  of  the  as- 
signments of  error,  there  is  little  in  this  case  but  questions  of 
fact  which  the  jury  have  settled. 

The  stress  of  the  argument  was  put  on  the  absence  of  suffi- 
cient evidence  of  a  joint  contract  by  all  the  parties  defendant, 
and  especially  by  Kreitier,  as  to  whom  it  was  admitted  that  he 
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was  notiu  the  original  agreement,  and  must  have  become  party, 
if  at  all,  by  ratification. 

No  just  complaint  can  be  made  of  the  charge  of  the  learned 
judge  on  this  subject,  as  he  several  times,  in  the  most  explicit 
and  forcible  way  told  the  jury  that  unless  they  found  that  all 
the  defendants  joined  in  the  contract  originally  or  by  ratifica- 
tion, the  verdict  could  not  be  for  the  plaintiff.  The  criticism 
of  the  charge  in  the  fifth  and  sixth  assignments,  as  putting  to 
the  jury  an  alternative  of  execution  or  ratification,  which  in- 
cluded all  the  parties  in  both  categories,  is  over  refined.  The 
jury  were  explicitly  told  more  than  once  that  as  Kreitler  did 
not  purchase  a  share  in  the  land  until  July  he  was  not  a  party 
to  the  original  contract  and  could  only  become  so  by  ratification. 
The  jury  could  not  have  failed  to  understand  the  judge  as 
directing  that  each  and  every  one  of  the  defendants  must  be 
shown  to  have  joined  in  the  contract  either  by  actual  participa- 
tion in  making  it,  or  by  precedent  authority  to  those  who  ac- 
tually made  it,  or  by  ratification,  and  that  as  to  Kreitler  the  last 
was  the  only  way  in  which  the  evidence  would  permit  includ- 
ing him.  The  appellants  were  certainly  not  entitled  to  ask 
anything  more  than  this. 

In  this  connection  the  fourth  assignment  may  be  considered. 
In  charging  as  to  Kreitler  the  judge  called  attention  to  the  date 
of  his  purchase  and  told  the  jury,  as  already  discussed,  that  "un- 
less you  would  find  that  he  was  interested  before  the  agreement,'* 
ratification  was  the  only  means  of  bringing  him  into  the  con- 
tract. It  is  now  complained  that  this  ^vas  submitting  to  the 
jury  a  fact  of  which  tliere  was  no  evidence.  But  this  is  not  the 
fair  and  reasonable  construction  of  the  language  used.  Taking 
it  in  its  connection  with  what  precedes  and  follows,  it  clearly 
means  "  Kreitler  did  not  buy  until  July,  and  therefore  he  can 
only  be  brought  in  by  ratification,  unless  you  should  find  that 
he  was  interested  before  the  agreement,  which  would  be  finding 
that  he  authorized  Dickey  or  Darrah  to  sell  property  which 
he  did  not  then  own."  It  was  a  parenthetical  remark  and,  so 
far  from  submitting  a  proposition  to  the  jury  to  find  such  pre- 
xiowa  interest,  was  intended  to  show  them  how  absurd  such  a 
result  would  be,  and  thereby  to  emphasize  the  necessity  of  find- 
ing ratification  in  order  to  include  Kreitler.  The  jury  could 
not  have  been  misled  by  it. 
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Coming  now  to  the  evidence  we  find  it  exceedingly  conflict- 
ing, and  it  would  be  wearisome  and  unprofitable  to  go  over  it 
in  detail.  There  is  a  solid  basis  of  uncontroverted  facts,  with 
which  we  may  start.  The  defendants  were  the  owners  of  the 
land,  and  the  plaintiff  entered  into  negotiation  with  some  of 
them  as  to  the  sale  of  it,  he  says  in  their  behalf,  they  say  in 
behalf  of  the  prospective  purchaser ;  the  plaintiff  found  such 
purchaser  in  the  firm  of  A.  Pardee  &  Son  with  whom  he  made 
a  written  contract  of  option ;  all  of  defendants  subsequently 
entered  into  a  written  contract  of  sale  to  Barton  Pardee,  and 
all  parties  met  at  Tionesta  and  rescinded  this  contract  because 
of  inability  of  the  defendants  to  make  a  marketable  title.  The 
plaintiff's  case  thus  outlined  in  undisputed  facts,  is  further 
made  up  of  his  testimony  as  to  the  contract  for  his  commissions 
made  first  with  Darrah  and  Dickey,  and  then  communicated  to 
the  others,  and  assented  to  by  them ;  his  finding  of  the  pur- 
chaser and  bringing  liim  to  the  owners,  thus  completing  his 
part  as  agent  or  broker.  Then  we  have  the  corroboration  in 
part  of  the  plaintiff  by  McLain,  and  in  other  part  by  Barton 
Pardee,  who  testified  that  the  attention  of  his  firm  was  called 
to  the  property  by  plaintiff,  that  the  contract  made  in  his  own 
name  was  on  behalf  of  his  firm,  and  in  consequence  of  plain- 
tiff's original  communication,  and  that  he  was  able,  willing 
and  ready  to  carry  out  the  purchase  if  the  title  had  been  good. 
This  made  a  prima  facie  case  which  could  not  have  been  kept 
from  the  jury,  no  matter  how  strong  the  opposing  evidence. 
The  only  point  necessary  to  notice  in  any  further  detail  was 
the  evidence  pointing  specifically  to  the  ratification  by  Kreitler. 
As  already  noticed  he  bought  an  interest  in  the  land  in  July, 
joined  in  the  contract  of  August  18,  to  sell  to  Barton  Pardee, 
and  was  present  on  September  2  at  Tionesta  for  the  purpose 
of  joining  in  the  deed.  Plaintiff  also  was  there  and  testifies 
that  he  was  introduced  to  Kreitler  as  the  man  "  who  had  sold 
the  timber  for  them  "  (the  defendants),  and  Kreitler  said  "they 
were  all  obliged  to  me  for  selling  the  timber,"  and  in  further 
conversation,  Darrah,  in  Kreitler's  presence,  said  to  plaintiff 
"  I  presume  you  want  your  money,"  and  Kreitler  said,  "  We  will 
be  ready  for  you  shortly,"  referring  to  a  meeting  of  the  parties 
to  be  held  on  the  same  day  at  Mr.  Tate's  office.  This  testimony, 
if  believed,  justified,  if  it  did  not  require,  an  inference  that 
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Kreitler  knew  that  the  sale  of  the  timber  that  he  had  come  to 
Tionesta  for  the  purpose  of  concluding  by  the  execution  of  a 
deed,  was  brought  about  by  plaintiff,  and  that  plaintiff  was  to 
be  compensated  for  his  services  by  the  owners  there  present, 
including  himself,  and  his  remark  that  "we  will  be  ready  for 
you  shortly  "  shows  acquiescence  and  ratification  of  the  arrange- 
ment of  which  he  was  then  informed,  even  in  the  very  improb- 
able contingency  of  his  having  previously  joined  in  a  contract  of 
sale  for  the  important  sum  of  $400,000,  without  knowing  how 
such  sale  was  brought  about.  There  were  other  circumstances 
tending  to  corroborate  this  testimony,  but  it  was  of  itself  suffi- 
cient to  take  the  case  to  the  jury  as  to  Kreitler  with  the  others. 

The  third  assignment  cannot  be  sustained.  There  was  no 
evidence  to  justify  the  affirmance  of  the  point  that  plaintiff 
could  have  sold  for  more  than  $400,000  and  did  not  do  so. 
Pardee  &  Son  had  an  option  at  $450,000  but  no  binding  con- 
tract at  that  price. 

It  is  somewhat  difficult  to  see  upon  what  the  seventh,  eighth 
and  ninth  assignments  are  based.  The  portions  of  the  charge 
there  specified  were  correct  statements  of  the  law,  and  the  tes- 
timony of  Barton  Pardee  was  uncontradicted  that  the  contract 
of  August  18,  though  made  in  his  own  name,  was  on  account 
of  the  firm  of  A.  Pardee  &  Son,  the  purchasers  procured  by 
plaintiff. 

The  tenth  assignment,  as  to  the  admission  of  McLain's  testi- 
mony, is  sufficiently  answered  by  the  learned  judge  below,  that 
McCain's  saying  to  plaintiff,  "  all  right,  go  on  and  fetch  your 
party  and  we  will  do  as  we  contracted  to  do,''  shows  knowledge 
and  ratification  of  what  Darrah  and  Dickey  had  assumed  to  do. 

As  the  amended  statement  introduced  no  new  cause  of  action 
there  was  no  error  in  permitting  the  amendment. 

The  other  assignments  of  error  do  not  seem  to  require  special 
notice. 

Judgment  affirmed. 
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John  Lett  v.  J.  L.  Kunkle  and  M.  P.  Wilson,  trading  as       ig  m 
Kunkle  &  Wilson,  Appellants. 

Promissory  note — Evidence — Parol  evidence  to  vary  terms  of  note. 

In  an  action  upon  a  promissory  note  it  is  proper  to  give  binding  instruc- 
tions for  the  plaintiff,  the  payee,  where  the  only  evidence  for  the  defend- 
ants is  that  the  note  was  signed  without  reading,  under  the  impression 
that  it  was  a  i*eceipt  for  horses  to  be  sold  upon  commission,  and  not  a 
promissory  note  for  the  purchase  price  of  the  horses. 

Argued  Oct.  7, 1896.  Appeal,  No.  91,  Oct.  T.,  1896,  by  de- 
fendants, from  judgment  of  C.  P.  Westmoreland  Co ,  November 
Term,  1893,  No.  559,  on  verdict  for  plaintiff.  Before  Ster- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Afl&rmed. 

Assumpsit  upon  a  promissory  note.     Before  Rayburn,  P.  J., 
of  the  33d  judicial  district,  especially  presiding. 
The  note  in  suit  was  as  follows : 

[seal]       « <£405 

"I  promise  to  pay  to  John  Lett  on  demand  the  sum  of  four 
hundred  and  five  pounds  sterling,  for  value  received  at  five  per 
cent 

"Kunkle  &  Wilson. 

"  Sept.  6, 1890.  Irwin,  Pennsylvania,  U.  S.  A." 

Lett  was  a  breeder  of  horses  living  in  Yorkshire,  England. 
Kunkle  &  Wilson  were  importers  and  dealers  in  heavy  draft 
horses.  The  note  was  executed  in  England  at  the  time  when 
both  Kunkle  &  Wilson  were  in  Yorkshire  for  the  purpose  of 
buying  horses.  The  defendants  testified  that  Lett  was  anxious 
to  sell  them  Cleveland  bay  horses ;  that  they  had  refused  to  buy 
them,  but  had  agreed  to  take  some  of  the  horses  and  sell  them 
upon  commission.  Kunkle,  who  signed  the  note,  testified  to 
the  circumstances  under  which  it  was  executed  as  follows : 

**  Q.  Give  us  the  circumstances  under  which  this  paper  was 

wgned.    A.  Why,  Mr.  Lett  came  down  where  we  was  loading 

horses,  a  big  lot  of  horses  coming  down,  one  right  after  the  other, 

and  we  was  placing  them,  and  young  Lett  came  down  and  says, 

Vol.  CLxxvin— 18 
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'  I  want  you  to  sign  a  paper  that  I  have  delivered  these  hoi-ses.* 
Q.  Who  was  that?  A.  Young  Mr.  Lett.  Of  course  I  in  a 
hurry  signed  that  paper,  and  I  didn't  i-ead  it,  and  he  didn't  read 
it  over,  and  I  just  signed  it  in  the  confusion.  Q.  What  had  he 
with  him  ?  He  had  a  bottle  of  ink  and  pen.  .  •  .  Q.  Describe 
the  place.  A.  Well,  it  is  a  place  that  is  very  dark ;  that  is 
down  between  decks  where  they  loaden  horses,  and  I  signed 
that  paper  the  best  I  could ;  I  took  it  to  be  a  receipt.  Q.  From 
what  he  said  what  did  you  take  it  to  be  ?  A.  I  took  it  to  be  a 
receipt  for  the  delivery  of  the  horses.  Q.  What  did  Lett  say 
to  you  at  that  time  about  that  paper?  A.  Well,  he  said  he 
wanted  something  to  show  to  his  uncle.  Q.  Well,  if  anything 
else  in  addition  to  that  I  wish  you  to  please  state  it?  A.  Well, 
I  don't  mind  of  him  saying  anything.  Q.  What,  if  anything 
did  he  say  about  his  wanting  you  to  sign  it  so  quickly,  and 
down  there  ?  A.  Well,  he  said  it  was  his  train  time  and  he 
hadn't  much  time.  Q.  Now,  when  you  signed  it  where  did  you 
lay  it  ?  A.  Well,  I  don't  just  exactly  know ;  I  think  I  just  laid 
in  on  a  feed  trough.  Q.  Well,  you  had  signed  it  before  Mr. 
Wilson  came  up  ?  A.  Just  as  he  started  away  Mr.  Wilson  came 
up  to  me  and  asked  me  what  I  had  signed ;  I  told  him  I  had 
signed  a  receipt  that  the  horses  were  delivered.  Q.  What  did 
he  say?  A.  He  said  I  ought  to  be  careful  what  I  signed. 
Q.  Well,  what  became  of  Lett  then  ?  A.  Well,  he  left  the  boat 
at  the  time  in  a  hurry;  that's  the  last  I've  saw  him.  Q.  State 
whether  or  not  there  was  any  conversation  there  about  a  note, 
or  payment  of  interest,  or  anything  of  that  kind?  A.  No,  sir; 
there  wasn't  anything  of  the  kind  mentioned  at  any  time. " 

The  court  gave  binding  instructions  for  plaintiff.  Verdict 
and  judgment  for  plaintiff  for  $2,429.25.    Defendants  appealed. 

Error  assigned  among  others  was  binding  instructions  for 
plaintiff. 

Paul  H.  Gaither^  with  him  ff,  P.  Laird^  John  B.  Keenan, 
C.  H.  Oregg^  S.  J.  Potts^  J.  A.  Marchand  and  Cyrus  E.  Woodn^ 
for  appellants. — We  contend  that  the  agreement  with  plaintiff, 
having  been  shown  by  the  evidence  of  Kunkle  and  Wilson,  they 
had  the  right  at  the  trial  to  avail  themselves  of  whatever  de- 
fense is  fairly  deducible  therefrom :  Peter  v.  Ulmer,  74  Pa, 
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402 ;  Honesdale  Glass  Co.  v.  Storms,  125  Pa.  268 ;  Pyroleum 
Appliance  Co.  v.  Williamsport  Hardware  &  Stove  Co.,  169  Pa. 
440 ;  Eagan  v.  Call,  34  Pa.  236 ;  Staines  v.  Shore,  16  Pa.  200  ; 
McDowell  V.  Burd,  6  Binney,  198 ;  Dixon  v.  McClutchey,  Ad- 
dison, 322 ;  Kimmel  v.  Lichty,  3  Yeates,  262 ;  Graver  v.  Scott, 
80  Pa.  88 ;  Bank  v.  Fordyce,  9  Pa.  278;  Miller  v.  Fichthom, 
31  Pa.  252 ;  Steamboat  Co.  v.  Brown,  54  Pa.  77 ;  Driesbach  v. 
Bridge  Co^  81*  Pa.  177. 

Charles  G.  Brown^  D.  S.  Atkinson  and  John  M.  Peoples^  for 
appellee,  were  not  heard,  but  argued  iu  their  printed  brief: 
The  evidence  was  improper  to  submit  to  a  jury:  Ziegler  v. 
V.  McFarland,  147  Pa.  607 ;  Clarke  v.  Allen,  132  Pa.  40 ;  P.  R. 
R.  V.  Shay,  82  Pa.  198 ;  Mead  v.  Conroe,  113  Pa.  220 ;  Day  v. 
Osborne,  19  W.  N.  C.  443;  Thorne  v.  Warfflem,  100  Pa.  519 ; 
Thayer  v.  Seep,  168  Pa.  414 ;  Sylvius  v.  Kosek,  117  Pa.  67 ; 
Thomas  &  Son  v.  Loose,  114  Pa.  35 ;  Greenfield's  Est.,  14  Pa. 
489;  P.  R.  R.  v.  Shay,  82  Pa.  198;  Clark  on  Contracts,  1894 
ed.,  331,  332,  334;  Hyatt  v.  Johnston,  91  Pa.  196;  Eagan  v. 
Call,  34  Pa.  236;  Pollock  on  Contracts,  174;  Coil  v.  College, 
40  Pa.  439 ;  Whiteker  v.  Eastwick,  75  Pa.  229 ;  McFarland  v. 
Newman,  9  Watts,  55;  Wetherill  v.  Neilson,  20  Pa.  448;  2 
Randolph  on  Commercial  Paper,  531;  Byrne  v.  Stewart,  23 
W.  N.  C.  363 ;  Shisler  v.  Baxter,  109  Pa.  443 ;  Wilson  v. 
Mitchell,  101  Pa.  495. 

Pee  Cubiam,  November  9, 1896 : 

We  find  nothing  in  the  testimony  that  would  have  warranted 
the  learned  trial  judge  in  submitting  this  case  to  the  jury. 
He  was  therefore  right  in  directing  them  to  find  in  favor  of  the 
plaintiff,  and  in  charging  them  in  the  language  of  plaintiff's 
fourth  point,  that  "  the  note  is  the  final  contract  of  the  parties 
in  writing,  and  there  beijig  no  competent  evidence  to  go  to  the 
jury  to  impeach  the  note,  the  verdict  should  be  for  the  plaintiff 
for  the  amount  of  the  note  and  interest."  It  follows  that  there 
was  no  error  in  refusing  to  afl&rm  defendants*  points  recited  in 
the  third  to  ninth  specifications  inclusive.  There  is  nothing  in 
the  record  that  requires  further  notice.  The  assignments  of 
error  are  all  dismissed. 

Judgment  affirmed. 
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oo  QQ    179| 

id  33  SC  isS       Lizzie  Manross  v.  The  City  of  Oil  City,  Appellant. 

|f  33  SC   1961 

f221         27  ?j       NegUgence — MunidpalUies — Acoumulaiion  of  ice  on  sidewcUk, 

221         272       I^  *^  action  against  a  city  to  recover  damages  for  personal  injuries 

35  SC  308^   caused  by  falling  on  an  accumulation  of  ice  on  a  sidewalk,  even  if  it  waa  not 

«  35  SC  319|    shown  that  the  ice  had  formed  into  hills  or  ridges,  a  verdict  and  judgment 

for  plaintiff  will  not  be  disturbed  where  there  was  sufficient  evidence  to 

suppoit  a  finding  that  ice  had  accumulated  on  the  sidewalk  at  the  mouth 

of  an  alley ;  that  the  accumulation  would  not  have  taken  place  if  the  gutter 

had  been  properly  cleaned  and  opened,  and  that  the  plaintiff  had  not  passed 

over  the  sidewalk  for  three  weeks,  and  knew  nothing  of  its  condition. 

Argued  Oct  7,  1896.  Appeal,  No.  97,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  Venango  Co.,  April  T.,  1894, 
No.  59,  on  verdict  for  plaintiff.  Before  Steebbtt,  C.  J.,  Gbebn, 
Williams,  McCollum,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Trespass  for  personal  injuries.  Before  Mobbison,  J.,  of  the 
48th  judicial  district,  specially  presiding. 

At  the  trial  it  appeared  that  the  plaintiff  was  injured  by  fall- 
ing on  the  ice  on  the  evening  of  January  29,  1893,  in  the  city 
of  Oil  City,  at  a  point  on  the  west  side  of  Washington  avenue 
where  Polk  alley  led  into  the  avenue.  The  evidence  on  behalf 
of  the  plaintiff  tended  to  show  that  the  gutter  on  the  west  side 
of  the  avenue  at  the  end  of  the  alley  was  obstructed  by  ice  and 
snow,  which  caused  the  water  flowing  down  the  gutter  to  run 
over  the  crossing  at  the  mouth  of  the  alley,  causing  a  bed  of 
sloping  ice  which  would  not  have  accumulated  if  the  city  had 
kept  the  gutter  opened. 

The  plaintiff  boarded  at  a  house  on  or  near  the  summit  of 
Cottage  Hill,  which  is  much  higher  than  the  street  at  or  near 
the  foot  of  the  hill  where  the  church  was  located  to  which  she 
was  going  on  the  Sunday  evening  when  she  met  with  the  acci- 
dent. Pearl  avenue  and  Washington  avenue  are  parallel  streets 
leading  from  near  where  the  plaintiff  boarded  down  Cottage 
Hill  to  Harriott  avenue,  near  the  foot  of  the  hill.  Both  streets 
were  quite  steep  and  were  icy  at  the  time  of  the  accident  The 
plaintiff  testified  that  she  had  been  over  Pearl  avenue  quite  often 
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some  time  before  the  accident,  but  that  she  had  not  been  over 
Washington  avenue  for  about  three  weeks  prior  to  the  acci- 
dent. She  testified  that  she  had  no  knowledge  that  there  was 
anything  wrong  with  Washington  avenue,  and  that  she  knew 
no  difference  in  the  condition  of  the  two  streets,  and  that  she 
considered  it  a  little  more  convenient  to  go  to  church  down 
Washington  avenue.  There  was  no  evidence  that  she  had  any 
knowledge  or  notice  of  the  accumulation  of  ice  at  the  mouth  of 
Polk  alley,  or  that  she  was  not  using  ordinary  care  when  the 
accident  happened. 

Defendant's  points  and  answers  thereto  among  others  were 
as  follows : 

4.  If  the  jury  believe  from  the  evidence  that  the  plaintiff 
knew  of  a  safe  and  convenient  route  by  way  of  Seeley  and  Pearl 
avenues  by  which  she  could  arrive  at  the  place  to  which  she 
was  going,  and  if  the  jury  further  believes  from  the  evidence 
that  instead  of  taking  that  safe  and  convenient  route,  the  plain- 
tiff took  another  route  by  way  of  Washington  avenue  and  the 
crossing  in  question  with  which  she  was  unfamiliar  and  which 
turned  out  to  be  unsafe,  and  thereby  was  injured,  then  the 
plaintiff  is  guilty  of  contributory  negligence  and  cannot  recover. 
Answer  :  Refused  under  the  evidence  in  this  case.  [IJ 

5.  If  the  jury  find  from  the  evidence  that  the  plaintiff  saw 
the  ice  upon  the  crossing  where  she  fell,  and,  thinking  she  could 
get  over  it  safely,  ventured  upon  it  instead  of  going  around  it, 
and  knew  she  was  walking  upon  the  ice  when  she  fell,  then 
she  is  guilty  of  contributory  negligence  and  cannot  recover. 
Answer :  Affirmed  if  she  knew  or  ought  to  have  known  that 
the  ice  was  dangerous  or  unsafe  to  walk  upon,  before  she  went 
upon  it.  [2] 

7.  The  defendant  city  is  not  liable  for  an  injury  caused  by 
reason  of  the  slippery  condition  of  the  ice  and  snow  upon  its 
walks,  unless  such  injury  is  caused  by  the  accumulation  of  ice 
and  snow  into  hills  and  ridges  so  as  to  render  passage  danger- 
ous. Afiswer:  Refused  as  a  legal  proposition.  A  city  may  be 
liable  for  an  accident  caused  by  the  slippery  condition  of  its 
streets  caused  by  the  negligence  of  its  officials,  even  where  the 
ice  and  snow  does  not  form  into  hills  and  ridges.  [3] 

8.  Under  the  law  and  evidence  the  plaintiff  is  not  entitled 
to  recover.    Answer :  Refused.  [4] 
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Plaintiffs  points  and  answers  thereto  were  as  follows : 

2.  That  it  was  the  legal  duty  of  the  defendant  to  exercise 
that  degree  of  care  in  and  about  keeping  and  maintaining  its 
streets,  sidewalks  and  gutters  in  such  repair  and  condition  as 
safety  and  reasonable  prudence  and  foresight  would  dictate, 
and  if  it  neglected  to  do  so,  and  the  plaintiff  without  fault  or 
negligence  on  her  part  was  injured  by  reason  of  the  defendant 
permitting  the  gutters  on  the  west  side  of  Washington  street 
to  become  and  remain  obstructed,  so  as  to  occasion  the  water 
to  overflow  the  footwalk  or  crossing  in  question,  and  to  form  a 
ridge  of  ice  thereon,  as  described  by  plaintiff's  witnesses,  thereby 
rendering  the  crossing  unsafe  and  dangerous,  and  so  to  remain 
for  such  length  of  time  as  to  be  generally  noticed,  it  was  the 
duty  of  the  defendant  to  open  the  gutter  by  removing  the  ob- 
struction therefrom,  and  to  remove  the  ice  from  the  crossing, 
and  its  neglect  to  do  so  was  negligence,  and  the  plaintiff  is  en- 
titled to  recover.  Answer:  Affii*med  if  the  plaintiff  was  with- 
out fault  or  negligence  contributing  to  the  accident.  [5] 

6.  If  the  jury  find  from  the  evidence  that  the  gutter  at  the 
intersection  of  Polk  alley  and  Washington  avenue  was  of  ca- 
pacit}^  sufficient  if  in  proper  condition  to  carry  off  the  water 
running  into  it  from  the  west  side  of  the  street,  and  that  it  was 
suffered  to  become  so  clogged  and  obstructed  as  to  prevent  the 
water  from  passing  down  it,  and  that  such  obstruction  caused 
the  water  to  overflow  the  sidewalk  or  crossing  at  the  mouth 
of  Polk  alley,  and  thereby  to  form  a  ridge  of  ice  on  and  along 
the  eastern  side  of  the  crossing,  as  described  by  the  witnesses 
for  the  plaintiff,  and  that  such  obstruction  and  accumulation 
of  ice  thereby  upon  the  crossing  was  of  such  duration  as  to  be 
generally  observable,  the  defendant  was  charged  with  construc- 
tive notice  of  its  condition,  and  its  neglect  to  remove  such 
obstruction  of  the  gutter  and  the  accumulation  of  ice  upon 
the  crossing  was  negb'gence,  and  if  the  jury  further  find  that 
the  plaintiff  without  knowledge  of  the  dangerous  condition  of 
the  crossing,  and  by  reason  thereof,  and  without  fault  on  her 
part,  fell  through  and  sustained  the  injuries  of  which  she  com- 
plains, she  is  entitled  to  recover.    Anstcer :  Affirmed.  [6] 

Verdict  and  judgment  for  plaintiff  for  $2,500.  Defendant 
appealed. 
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ErroTB  assigned  were  (1-6)  above  instructions,  quoting  them. 

Isaac  Ash^  with  him  P.  M.  Speer^  for  appellant,  cited :  Robb 
V.  Connellsville  Boro.,  137  Pa.  45 ;  Forks  Twp.  v.  King,  84  Pa. 
233 ;  Wharton  on  Negligence,  sec.  440 ;  City  of  Erie  v.  Magill, 
101  Pa.  616 ;  Pitts.  Southern  Ry.  Co.  v.  Taylor,  104  Pa.  814 ; 
CarroU  v.  Penna.  R.  R.,  12  W.  N.  C.  348 ;  Moore  v.  Phila.  W. 
&  B.  R.  R.,  108  Pa.  349;  Penna.  R.  R.  v.  Bell,  122  Pa.  58; 
Marland  v.  R.  R.,  128  Pa.  487 ;  D.  L.  &  W.  R.  R.  v.  Cadow, 
120  Pa.  559. 

J,  H.  Osmer^  with  him  A.  RJ  Osmer  and  N,  F,  Osmer,  for  ap- 
pellee, cited,  2  Dillon  on  Cor.  78 ;  Shear,  and  Red.  on  Neg. 
sec.  897 ;  Fritsch  v.  Allegheny  City,  91  Pa.  226 ;  McLaughlin 
V.  Cony,  77  Pa.  109;  Decker  v.  Scranton  City,  151  Pa.  241 ; 
Allegheny  v.  Gillian,  23  P.  L.  J.  461 ;  Douglass  v.  Mononga- 
hela  Water  Co.,  172  Pa.  435;  Ringrose  v.  Bloorasburg,  167  Pa. 
621. 

Pbb  Cubiam,  November  9, 1896 : 

There  appears  to  be  nothing  in  this  record  that  would  have 
warranted  the  withdrawal  of  the  case  from  the  jury.  The  tes- 
timony was  quite  sufficient  to  justify  its  submission  to  them  on 
the  questions  of  defendant's  negligence  and  the  alleged  con- 
tributory negligence  of  the  plaintiff;  and  that  was  accordingly 
done  with  instructions  which  appear  to  be  adequate  and  sub- 
stantially correct.  The  result  was  a  verdict,  impliedly  finding 
diat  defendant's  negligence  was  the  proximate  cause  of  plain- 
tifiTs  injuries,  and  that  she  was  not  chargeable  with  any  negli- 
gence which  contributed  thereto.  Plaintiff's  right  to  recover 
was  thus  established  by  competent  evidence  and  her  damages 
were  assessed. 

We  find  nothing  in  the  specifications  of  error  that  would 
warrant  a  reversal  of  the  judgment;  nor  do  we  think  there  is 
anything  in  either  of  them  that  requires  special  notice. 

Judgment  affirmed. 
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In  re  Assigned  Estate  of  James  White  and  Harriet  his 
Wife.  Appeal  of  John  D.  Brown,  Assignee  of  Peter 
S.  Pool  &  Son. 

Assignment  for  creditors— Sale  by  assignee^Act  of  February  17,  1876. 

Under  the  act  of  Febiniary  17,  1876,  P.  L.  4,  relating  to  sales  by  as- 
signees for  the  benefit  of  creditors,  the  court  to  which  the  application  for 
an  order  of  sale  is  made  has  a  discretionary  power  to  grant  or  refuse  the 
order,  and  when  that  discretion  is  exercised  and  an  order  is  granted  it  will 
require  very  clear  and  satisfactory  proof  of  either  an  abuse  of  discretion 
or  a  manifest  disregard  of  the  plain  rights  of  execution  creditors,  under 
all  the  evidence,  to  induce  an  appellate  court  to  reverse  the  action  of  (he 
court  below. 

An  order  of  the  court  of  common  pleas  granting  to  an  assignee  for  cred- 
itors permission  to  sell  the  assigned  estate  will  not  be  reversed  by  the 
Supreme  Couit,  where  it  appears  that  there  were  fourteen  different  tracts 
of  land  and  interests  therein,  some  held  by  fee  simple  title  and  others  by 
equitable  title,  and  not  all  lying  in  the  same  county ;  that  there  were  a 
considerable  number  of  mortgages  on  the  properties,  some  of  which 
would  be  discharged  by  a  sheriff's  sale  and  others  not ;  that  there  were  a 
number  of  judgments,  some  of  which  were  liens  on  p:u*ts  of  the  properties 
only,  and  others  upon  other  parts ;  and  that  the  discrepancy  between  the 
estimated  value  of  the  aggregated  properties  and  the  amount  of  the  liens 
was  not  veiy  great,  and  was  an  uncertain  quantity  which  might  result  in 
an  amount  of  sales  larger  than  the  estimate,  and  an  amount  of  liens  less 
than  was  apparent  on  the  records. 

Argued  Oct.  8,  1896.  Appeal,  No.  155,  Oct  T.,  1896,  by 
John  D.  Brown,  assignee  of  Peter  S.  Pool  &  Son,  from  order  of 
C.  P.  Westmoreland  Co.,  Aug.  T.,  1896,  No.  234,  to  sell  assigned 
real  estate.  Before  Stbbrett,  C.  J.,  Green,  Williams,  Mc- 
CoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    AflSrmed. 

Petition  by  assignee  of  creditx)rs  to  sell  real  estate.  Before 
Doty,  P.  J.,  and  M'Connell,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  court  below  made  the  following  order : 

And  now,  August  5, 1896,  it  appearing  to  the  court  that  on 
July  3, 1896,  the  petition  of  Edward  E.  Robbins,  assignee  for  the 
benefit  of  the  creditors  of  James  White  and  Harriet,  his  wife. 
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praying  for  an  order  to  sell  the  assigned  real  estate,  was  pre- 
sented and  read ;  and  that  a  rule  was  granted  upon  all  lien  cred- 
itors of  the  assignor,  James  White,  to  show  cause  why  the 
prayer  of  the  petitioner  should  not  be  granted,  upon  the  return 
of  which  rule  a  commissioner  was  appointed  to  asceirtain  the 
liens  against  the  premises  assigned,  etc.,  and  which  report  hav- 
ing been  made  out  and  filed,  and  it  thereupon  appearing  that 
sufficient  notice  had  been  given  to  all  lien  creditors,  and  that 
the  assignee  had  given  bond  with  security,  as  required  by  law, 
the  court  upon  due  consideration  deems  it  for  the  manifest  inter- 
est of  all  parties  that  said  real  estate  be  sold,  and  does  hereby 
order  and  empower  Edward  E.  Robbins,  assignee  as  aforesaid, 
to  make  public  or  private  sale  thereof,  and  upon  payment  of 
the  purchase  money,  on  confirmation  of  said  sale  or  sales,  to 
convey  the  same  to  the  purchaser  or  purchasers.  Said  assignee 
is  hereby  authorized  and  empowered  to  sell  said  real  estate 
either  as  a  whole  or  in  part,  as  may  be  deemed  best,  and  with 
power  to  adjourn  the  sale  from  time  to  time  until  a  sale  is 
efEected.  Notice  of  the  same  to  be  given  in  accordance  with 
the  act  of  assembly,  sale  to  be  held  on  the  premises. 

Terms  of  sale :  Ten  per  cent  of  the  purchase  money  to  be 
paid  in  cash  upon  the  day  of  sale,  immediately  after  the  prop- 
erty is  knocked  down,  otherwise  the  property  will  again  be 
exposed  to  sale.  Forty  per  cent  to  be  paid  upon  confirmation 
of  sale,  and  the  remainder  in  six  months  thereafter,  with  inter- 
est Deferred  payments  to  be  secured  by  judgment  bond  and 
mortgage,  containing  thirty  day  scire  facias  default  clauses. 
Report  of  the  action  of  the  assignee  in  execution  of  this  order 
to  be  made  to  the  court,  Monday,  September  21,  1896.  Stay 
of  execution  is  ordered  upon  all  liens  against  said  real  estate 
that  may  be  divested  by  the  sale  hereby  authorized,  until  this 
order  shall  be  expended  or  revoked. 

Error  assigned  was  above  order. 

Edward  B.  McCormick  and  John  F,  Wentling^  with  them 
David  A.  Miller^  for  appellant. — We  submit  that  the  court  in 
this  case  was  without  jurisdiction  to  grant  the  order,  and  in 
support  of  this  contention  we  cite :  Market's  App.,  150  Pa.  519 ; 
Betts's  Est.,  1  Pa.  C.  C.  587 ;  Trickett  on  Assignments,  151. 
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P.  U.  Gaither,  with  him  ff.  P.  Laird,  0.  K  Woods,  J.  B. 
Keenan,  JE,  E.  Robbins  and  J.  E.  Kunkle,  for  appellee,  cited, 
Thompson's  App.,  126  Pa.  467 ;  Pauley's  Est,  149  Pa.  196, 

Opinion  by  Mr.  Justice  Green,  November  9, 1896 : 
It  appears  by  the  report  of  the  commissioner  in  this  case  that 
the  appraised  value  of  the  property  for  which  the  order  of  sale 
was  asked  was  $69,307.67,  while  tiie  total  amount  of  the  liens 
affecting  the  same  was  $102,628.34.  The  real  estate  in  ques- 
tion consisted  of  fourteen  different  tracts  of  land  and  interests 
therein,  thirteen  of  which  were  situated  in  Westmoreland  county 
and  one  in  Washington.  The  properties  were  of  various  kinds 
consisting  of  farms,  houses  and  lots  in  villages,  and  tracts  of  coal 
land,  in  some  of  which  the  assignor  owned  undivided  interests 
with  other  persons,  and  some  of  wliich  he  OMOied  entirely.  Some 
of  the  properties  were  held  by  fee  simple  title,  and  others  by 
equitable  title  only.  Among  the  reasons  set  forth  in  the  peti- 
tion for  granting  the  order  of  sale  are  the  following,  *'The 
petitioner  further  represents  that  because  of  the  number  of  prop- 
erties, the  varied  character,  quality  and  value  thereof,  and  the 
undivided  interests  held  as  aforesaid,  and  equitable  titles  de- 
pendent upon  final  decree,  in  his  judgment  a  sale  thereof  by 
execution  on  the  part  of  tiie  sheriff  would  be  not  only  to  the  dis- 
advantage of  the  said  James  White,  but  would  be  working  a  man- 
ifest injury  to  many  of  his  lien  creditors."  The  petitioner  also 
averred  that  if  an  order  of  sale  was  granted  he  would  be  able  to 
sell  the  several  tracts  on  the  premises,  on  more  favorable  terms 
and  with  the  opportunity  of  making  subdivisions  oi  such  por- 
tions of  the  lands  as  were  contiguous  to  villages  and  towns,  and 
by  these  means  he  would  be  able  to  make  more  favorable  sales 
to  the  advantage  of  both  the  assignor  and  his  lien  creditors.  It 
is  alleged  in  the  appellee's  counter  statement,  and  not  denied, 
that  all  of  the  numerous  creditors  of  the  assignors  except  this 
appellant  acquiesced  in  the  petition.  It  also  appears  that  a 
contest  was  pending  as  to  the  validity  of  the  appellant's  judg- 
ments, and  it  is  alleged  that  if  that  contest  tenninates  favorably 
to  the  assignor  the  amount  apparentiy  due  on  these  judgments 
would  be  largely  diminished.  It  is  also  set  forth  that  in  one 
contest  already  had  respecting  these  judgments  a  diminution  of 
their  amount  was  effected  to  the  extent  of  $35,000,  and  since 
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that  other  facts  have  been  discovered  tending  to  establish  a  fur- 
ther defense  to  the  judgements  in  Washington  county,  and  that 
a  rule  to  show  cause  why  they  should  not  be  opened  had  already 
been  obtained. 

It  is  only  necessary  to  refer  to  these  allegations,  as  tending  to 
show  a  state  of  uncertainty  as  to  the  amount  of  the  liens,  and, 
consequently,  as  to  the  question  whether,  in  the  language  of 
the  act  of  1876,  it  is  "  difficult  to  determine  whether  the  same 
(the  lands)  can  be  sold  for  enough  to  pay  all  the  liens."  Before 
granting  the  order  of  sale  prayed  for,  the  court  appointed  a 
commissioner  to  ascertain  the  liens  affecting  the  real  estate  in 
question,  and  the  extent  to  which  they  affect  the  properties 
respectively.  The  commissioner  thus  appointed  subsequently 
made  an  extended  report,  describing  the  various  properties  and 
the  very  numerous  liens  affecting  them.  The  result  of  this 
report  developed  a  very  complicated  situation  in  regard  to  the 
character,  extent  and  distribution  of  the  liens  among  the  vari- 
ous properties.  There  was  a  considerable  number  of  mortgages, 
some  of  which  would  be  discharged  by  a  sheriff's  sale  and  others 
not,  and  some  of  which  were  paid,  either  in  part,  or  in  whole. 
Some  of  the  judgments  were  liens  upon  parts  of  the  properties 
only,  and  others  upon  other  parts,  all  of  which  were  carefully 
specified  and  described. 

Upon  an  examination  of  the  whole  record  it  seems  to  us  that 
this  was  a  very  proper  case  in  which  an  order  of  sale  to  the 
assignee  should  be  granted,  not  only  in  the  interest  of  the  as- 
signor but  also  of  all  his  creditors.  A  sheriff's  sale  or  sales  of 
such  a  mass  of  properties,  with  such  a  confused  condition  of 
the  liens  upon  them,  would  almost  certainly  be  attended  by  dis- 
astrous results  in  the  prices  obtained,  all  of  which  could  be 
probably  averted  by  assignee's  sales  made  with  care  and  deliber- 
ation, and  at  carefully  selected  times  and  in  limited  parcels.  In 
view  of  the  fact  that  the  discrepancy  between  the  estimated 
value  of  the  aggregated  properties,  and  the  amount  of  the  liens 
is  not  very  great,  and  is  an  uncertain  quantity,  which  may  result 
in  an  amount  of  sales  larger  than  the  estimate,  and  an  amount 
of  liens  less  than  is  apparent  on  the  records,  we  do  not  think 
there  is  anything  in  the  act  of  1876  which  would  deprive  the 
court  of  its  jurisdiction  to  entertain  the  petition,  and  to  grant 
tile  order.    The  jurisdiction  is  not  measured  by  any  exact  terms 
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or  precise  limitations.    The  event  upon  which  the  power  to 
grant  an  order  of  sale  aiTses,  is  itself  an  uncertainty.    It  is  the 
difficulty  of  determining  whether  the  real  estate  of  a  voluntary 
assignor  for  the  benefit  of  creditors,  can  be  sold  for  money 
enough  to  pay  all  the  liens  against  it.    No  one  can  absolutely 
decide  such  a  question  in  advance,  and  considerable  latitude 
must  always  be  allowed  in  determining  whether  to  exercise  the 
power.     Moreover  there  are  other  reasons  for  its  exercise  than 
the  one  thus  stated,  and  they  appear  in  the  act.    They  are  found 
in  these  recitals,  "  Whereby  the  titles  made  by  the  assignees 
are  regarded  as  doubtful,  and  the  assignees  are  thereby  unable 
to  make  advantageous  sales  of  said  real  estate ; "  and  "  Where 
the  said  court  shall  deem  it  for  the  manifest  interest  of  all  par- 
ties authorizing  and  empowering  the  said  assignees  to  make 
public  sale  of  said  real  estate."     These  considerations  briefly 
expressed  are  (1)  the  doubtful  character  of  the  title  made  by 
assignees,  (2)  the  consequent  difficulty  of  making  advantageous 
sales,  (3)  the  manifest  interest  of  all  parties  concerned.    In 
construing  the  statute  it  is  essential  that  all  the  matters  should 
be  regarded.     Having  then  in  view  the  difficulty  of  determining 
whether  the  lands  can  be  sold  for  enough  to  pay  off  the  liens, 
the  doubtful  character  of  the  title  made  by  assignees  before  the 
act  of  1876  was  passed,  the  resulting  difficulty  of  making  ad- 
vantageous sales,  and  the  manifest  interest  of  all  the  parties 
concerned  in  the  particular  case,  it  must  be  also  considered  that 
the  court  to  which  the  application  for  the  order  of  sale  is  made 
has  a  discretionary  power  to  grant  or  refuse  the  order.     When 
that  discretion  is  exercised  and  an  order  is  granted,  it  will 
require  very  clear  and  satisfactory  proof  of  either  an  abuse  of 
discretion,  or  a  manifest  disregard  of  the  plain  rights  of  execu- 
tion creditors,  under  all  the  evidence,  to  induce  an  appellate 
court  to  reverse  the  action  of  the  court  below.    In  the  present 
case  we  not  only  do  not  see  any  reason  for  such  action  on  our 
part,  but  on  the  contrary  we  are  well  convinced  that  the  grantr 
ing  of  the  order  of  sale  in  question  was  a  wise  and  judicious 
exercise  of  the  power  of  the  court  below.    Instead  of  proving  a 
loss  to  any  of  the  lien  creditors  of  the  assignor  we  think  a  sale 
made  in  this  way  will  result  far  more  to  the  advantage  of  all 
than  any  possible  sherifiTs  sale. 
In  the  case  of  Pauley's  Estate,  149  Pa.  196,  we  said, "  Upon  the 
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facts  of  the  application  for  the  order  of  sale  we  think  it  clearly 
apparent  that  the  case  is  one  eminently  proper  for  the  exercise  of 
the  power  of  the  court  to  grant  the  order.  The  act  was  intended, 
and  it  expressly  so  declares,  to  apply  to  cases  where  the  real 
estate  is  "incumbered  with  liens  to  such  an  extent  as  to  render 
it  difficult  to  determine  whether  the  same  can  be  sold  for  enough 
to  pay  aU  the  liens.  That  was  precisely  the  case  here.  The 
liens  were  somewhat  in  excess  of  the  appraised  value,  but  the 
appraised  value  may  not  be  the  real  value,  and  may  not  be  so 
much  as  the  proceeds  of  the  sale.  It  is  alleged  here  that  the 
liens  are  stated  excessively  in  respect  that  one  of  them  is  dupli- 
cated in  the  amount  of  another.  We  do  not  think  the  differ- 
ence even  in  the  amount  of  the  appraised  value  and  the  aggregate 
of  the  liens  as  most  largely  stated,  is  sufficient  to  relieve  the 
case  of  the  uncertainty  which  gives  the  court  jurisdiction  to 
grant  the  order."  In  that  case  the  property  was  appraised  at 
(24,144.97,  and  the  amount  of  the  liens  as  stated  was  f  31,330.75, 
the  excess  of  liens  being  nearly  thirty  per  cent  greater  than  the 
appraised  value.  In  the  present  case  tiie  difference  is  not  much 
greater  than  that,  taking  the  lowest  estimate  of  the  property  and 
the  highest  estimate  of  the  liens,  while  if  the  highest  estimate 
of  the  property  be  assumed  and  the  lowest  estimate  of  liens  there 
is  scarcely  any  difference  in  the  amount.  In  Thompson's  Ap- 
peal, 126  Pa.  467,  an  order  of  sale  granted  by  the  court  below 
was  affirmed  at  bar  by  this  court,  the  lien  creditors  having 
averred  in  their  answer  to  the  assignee's  petition,  that  the  lands 
were  appraised  at  $194,053.33  1/3,  and  the  liens  did  not  exceed 
the  sum  of  $90,000  and  therefore  there  was  no  difficulty  in  de- 
termining whether  the  lands  would  yield  enough  to  pay  all  the 
hens. 

Notwithstanding  this  wide  divergence  we  held  that  the  order 
of  sale  was  properly  granted  and  refused  to  interfere.  The  rea- 
sons we  have  already  stated  are  sufficient  to  sustain  the  order 
granted  by  the  learned  court  below,  and  we  therefore  dismiss 
the  assignment  of  error. 

The  decree  of  the  court  below  is  affirmed  at  the  cost  of  the 
appellant  and  the  record  is  remitted  for  further  proceedings. 
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Estate  of  George  Hartzell,  deceased.     Appeal  of  George 
M.  Hartzell,  Executor. 

Decedents  estates  — Legctdes  charged  on  land— Remedy  to  enforce  pay- 
ment—Jurisdiction of  orphans^  court— Act  of  February  24,  1884,  sec.  69. 

Section  69  of  the  act  of  Februaiy  24,  1834,  P.  L.  84,  vests  the  jurisdic- 
tion to  enforce  payment  of  a  legacy  charged  on  land  exclusively  in  the 
orphans'  court,  and  the  form  of  the  remedy  is  by  bill  or  petition  by  the 
legatee,  and  not  by  the  executor :  Hait  v.  Homiller,  20  Pa.  248 ;  23  Pa.  39, 
overruled,  in  so  far  as  it  relates  to  tlie  question  of  practice. 

Argued  Oct.  8,  1896.  Appeal,  No.  167,  Oct  T.,  1896,  by 
George  M.  Hartzell,  executor,  from  decree  of  O.  C.  Westmore- 
land Co.,  Nov.  T.,  1895,  No.  32,  dismissing  petition  of  executor 
to  enforce  payment  of  legacy  charged  on  land.  Before  Ster- 
BETT,  C.  J.,  Gbeen,  Williams,  MoCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Petition  by  executor  to  enforce  payment  of  legacy  charged 
upon  land. 

This  was  a  petition  by  George  M.  Hartzell,  executor  of 
George  Hartzell,  deceased,  praying  the  court  to  issue  a  rule  on 
John  G.  Ruoff  to  show  cause  why  he  should  not  pay  to  said 
petitioner  the  sum  of  $2,560,  with  interest,  according  to  the 
terms  and  conditions  of  the  last  will  and  testament  of  Geo. 
Hartzell,  deceased,  or  to  show  cause  why  the  court  should  not 
make  a  decree  commanding  that  the  said  sum  of  $2,560  should 
be  levied  upon  and  collected  out  of  the  land  upon  which  it  is 
charged,  and  make  such  order  or  decree  touching  the  payment 
of  the  aforesaid  charge  out  of  said  tract  of  land,  as  may  seem 
requisite  and  just. 

The  court.  Doty,  P.  J.,  dismissed  the  petition  on  the  ground 
that  the  legatee,  and  not  the  executor,  was  the  proper  party  to 
file  the  petition. 

Error  amgned  was  decree  dismissing  petition. 

Geo.  S.  Rumhaugh  and  Paul  fl*.  Oaither^  with  them  Cyr^i$  E. 
Woodn^  for  appellant. — This  case  is  ruled  by  Hart  v.  Homiller, 
20  Pa.  248;  23  Pa.  89. 
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Tills  proceeding  is  an  appeal  to  the  equitable  and  chancery 
powers  of  the  orphans'  court,  which  has  exclusive  jurisdiction 
over  all  matters  arising  out  of  the  settlement  of  estates.  This 
proceeding  is  not  confined  to  any  one  section  of  any  act  of 
assembly,  but  appeals  to  the  general  powers  of  the  orphans' 
court  as  the  only  remedy :  ShoUenberger's  App.,  21  Pa.  341 ; 
Loomis  V.  Loomis,  27  Pa.  233. 

Tin  E,  Williams^  with  him  A.  M.  Sloan  and  W.  A.  Griffith^ 
for  appellee. — An  executor  has  no  authority  to  apply  for  sale  of 
land  to  pay  legacies  under  the  will  of  his  testator:  Torrance  v. 
Torrance,  58  Pa.  506 ;  Conard's  App.,  33  Pa.  47 ;  Fields's  App., 
36  Pa.  11;  Swoope's  App.,  27  Pa.  58 ;  Strickler  v.  Sheaffer,  5 
Pa.  240;  McKee  v.  McKee,  14  Pa.  237. 

A  legacy  directly  charged  upon  land  devised  is  payable  out 
of  the  land  alone,  or  personally  by  the  devisee,  who  by  accept- 
ing the  thing  devised  makes  himself  responsible.  The  remedy 
is  in  the  orphans'  court,  against  the  devisee,  or  other  holder  of 
the  estate,  without  reference  to  the  executor  named  in  the  will, 
who  as  such,  has  no  interest  in  the  subject  in  controversy :  Dow- 
ner V.  Downer,  9  W.  63, 302 ;  Lobach's  Case,  6  W.  167 ;  Strick- 
ler v.  Sheaffer,  5  Pa.  240 ;  Read  v.  Read,  5  Pa.  241  (n.) ;  Hoover 
V.  Hoover,  6  Pa.  351 ;  Miltenberger  v.  Schlegel,  7  Pa.  241 ; 
Mohler's  App.,  8  Pa.  26;  Sheaffer  s  App.,  8  Pa.  38;  Fields's 
App.,  86  Pa.  11;  Brotzman's  App.,  119  Pa.  645;  Pierce  v. 
Livingston,  80  Pa.  99. 

Hart  V.  HomiUer,  20  Pa.  248,  relied  on  with  so  much  confi- 
dence by  appellant,  does  not  sustain  his  contention.  It  was  an 
action  of  ejectment.  The  question  of  jurisdiction  of  the  orphans' 
court,  under  a  petition  by  an  executor  as  such,  for  the  pa3maent 
of  legacies  charged  on  land,  was  not  raised  nor  decided. 

Fishbum's  App.,  10  W.  N.  C.  489,  does  not  sustain  appel- 
lant's contention,  because,  in  the  language  of  this  court  "  it  was 
a  devise  to  him,  on  condition  that  he  should  pay  the  price  at 
which  it  was  valued  to  the  executors."  The  question  of  juris- 
diction was  not  raised. 

Weiler's  Est.,  169  Pa.  67,  is  another  case  where  the  convey- 
ance to  the  person  sought  to  be  charged  was  made  expressly 
subject  to  the  payment  by  the  purchaser  of  the  valuation  money 
mentioned  in  the  devise. 
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Opinion  by  Mb.  Justice  Mitchell,  November  9, 1896: 
The  69th  section  of  the  act  of  February  24, 1834,  P.  L.  84, 
vests  the  jurisdiction  to  enforce  payment  of  a  legacy  charged  on 
land  in  the  orphans'  court,  and  the  form  of  the  remedy  is  by 
bill  or  petition  by  the  legatee.  The  cases  on  this  act  are  uni- 
form and  emphatic  that  the  jurisdiction  of  the  orphans'  court  is 
exclusive.  In  the  late  case  of  Brotzman's  Appeal,  119  Pa.  646, 
it  was  so  held,  although  there  were  questions  of  the  sufficiency 
of  provisions  for  complainant's  support,  and  the  deprivation  of 
privileges  in  the  homestead,  which  are  usually  and  most  con- 
veniently enforced  by  bill  in  a  court  of  general  equity  juris- 
diction. 

The  cases  are  equally  emphatic  that  the  form  of  remedy  pre- 
scribed by  the  act  must  be  pursued,  and  the  petition  filed  by 
the  legatee  (or  legatees  jointly  where  there  are  more  than  one), 
and  they  might  be  considered  as  equally  uniform  except  for 
Hart  V.  Homiller.  This  was  twice  before  the  court.  The  first 
time,  reported  in  20  Pa.  248,  was  in  an  action  of  ejectment  by 
the  legatees  against  the  second  vendee  of  the  land  charged. 
The  jury  were  instructed  that  the  ejectment  could  be  maintained 
in  lieu  of  a  bill  in  equity,  and  plaintiffs  recovered  a  verdict  to 
be  released  on  payment  of  the  sum  charged,  with  interest.  On 
the  merits  of  the  case,  that  the  land  was  still  subject  to  the 
charge  in  the  hands  of  the  sheriff's  vendee  of  the  interest  of  one 
of  the  heirs,  and  that  the  vendee  did  not  purchase  the  interest 
of  the  heir  in  the  sum  charged,  but  only  his  interest  in  the  land, 
this  court  was  with  the  plaintiff,  but  reversed  the  judgment  on 
the  ground  that  the  jurisdiction  was  in  the  orphans'  court.  This 
was  aU  that  the  case  really  decided,  but  in  delivering  the  opin- 
ion LoWBiB,  J.,  said,  "  this  form  of  action  cannot  be  sustained, 
and  the  executors,  not  the  legal  heirs,  are  the  proper  plaintiffs." 
Thereupon  the  executor  filed  a  petition  in  the  orphans'  court, 
and  the  case  came  up  again  as  Hart  v.  Homiller's  Exec,  23  Pa. 
39.  The  plaintiff  in  error  made  the  objection  that  the  legatees 
and  not  the  executor  were  the  proper  parties  to  institute  the 
proceeding,  but  in  the  opinion,  also  by  Lowbie,  J.,  no  notice 
was  taken  of  this  point,  and  the  money  was  ordered  to  be  paid 
to  the  executor.  The  case,  therefore,  as  it  stands  is  authority 
for  the  present  proceeding,  and  we  must  inquire  how  far  it  is 
consistent  with  subsequent  decisions.     That  it  is  contrary  to 
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tiie  literal  wording  of  the  statute  is  plain,  and  the  disposition 
of  the  court  has  been  to  adhere  closely  to  the  express  language 
of  the  act. 

In  Conard's  Appeal,  33  Pa.  47,  the  testator  charged  an  annuity 
to  his  widow,  on  the  residuary  estate  consisting  partly  of  ground 
rents.  One  of  the  latter  was  paid  off,  and  the  executors  re- 
ceived the  money  and  included  it  in  their  account.  The  court 
below  awarded  the  whole  residuary  estate  to  the  executors  as  a 
trust  for  the  payment  of  the  annuity,  but  this  court  reversed 
the  decree,  and  rather  notably,  speaking  again  through  Low- 
RIE,  C.  J.  said  "  By  the  common  law  executors  had  nothing  to 
do  with  legacies  expressly  charged  on  land,  or  that,  by  defi- 
ciency of  personal  estate,  became  charged  on  the  residuary  real 
estate ;  and  this  is  not  changed  by  the  system  created  by  our 
acts  of  assembly.  It  was  only  in  equity  that  such  legacies  were 
enforced  in  England ;  and  with  us  they  are  enforced  only  in 
the  orphans'  court,  on  petition  by  the  legatee  against  the  owners 
of  the  land  charged^  with  notice  to  the  executors  and  such  others 
as  may  have  any  interest.  We  know  not  how  we  can  treat  this 
annuity  in  any  other  way.  It  is  a  legacy  in  lieu  of  dower,  and 
becomes  a  charge  by  reason  of  a  deficiency  of  the  personal 
estate.  This  absolves  the  executors  from  aU  duty  in  relation 
to  it."  In  Fields's  App.,  36  Pa.  11,  this  court  again  said, 
^  There  was  error  also  in  bringing  the  suit  in  the  name  of  the 
administrator  with  the  will  annexed.  It  is  the  duty  of  the  execu- 
tors or  their  substitutes  to  discharge  legacies  so  far  as  funds 
come  to  their  hands.  For  deficiencies  the  legatees  must  proceed 
themselves  against  the  devisees^  or  their  assigns^  whose  land  is 
charged  with  the  payment.  We  know  of  no  law  authorizing  the 
executors  to  attend  to  this  duty,"  citing  Conard's  Appeal.  In 
Baker's  Appeal,  59  Pa.  313,  it  was  held  that  the  legatees,  if 
more  than  one,  could  join  in  the  petition,  and  that  the  execu- 
tors should  be  made  parties,  *'  though  they  may  not  petition 
for  the  payment  of  the  legacies."  To  the  same  effect  also  is 
Knecht's  Appeal,  71  Pa.  333,  where  it  was  held  that  the  exec- 
utor is  a  proper  party  defendant,  but  where  the  parties  being 
in  court,  though  on  a  petition  informal  in  its  mode  of  state- 
ment, the  informality  was  not  substantial  and  could  be  amended. 
In  Weiler's  Estate,  169  Pa.  66,  the  money  appears  to  have  been 
ordered  to  be  paid  to  the  administrator  d.  b.  n.  c.  t.  a.  to  be- 
VoL.  CLXXvm — 19 
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come  part  of  a  fund  in  court  for  distribution,  but  the  form  of 
petition  or  parties  petitioning  do  not  appear,  and  the  question 
of  practice  was  not  raised  or  discussed. 

These  cases  are  all  subsequent  to  Hart  v.  Homiller,  and  while 
not  disturbing  the  principle  of  that  decision  must  be  accepted 
as  establishing  a  different  practice.  In  some  respects  the  ac- 
tion by  the  executor  is  the  more  convenient  remedy,  especially 
in  cases  like  the  present  where  the  testator  has  directed  some- 
thing to  be  done,  (i.  e.  the  several  sums  to  be  added  together 
and  after  deducting  costs,  to  be  divided,)  and  has  not  said  by 
whom.  But  as  already  said,  the  clear  trend  of  the  Court  has 
always  been  to  adhere  closely  to  the  directions  of  the  statute, 
not  only  as  to  the  tribunal,  but  also  to  the  form  of  the  remedy, 
and  it  is  not  now  desirable  to  begin  a  departure  from  it.  The 
decree  will  therefore  be  affirmed,  but  as  the  merits  of  the  case 
are  clearly  with  the  legatees,  the  court  below  may,  if  the  inter- 
ests of  justice  should  appear  to  be  served  thereby,  reinstate  the 
petition  and  permit  the  legatees  to  come  in  upon  it  as  parties 
plaintiff. 

Decree  affirmed,  costs  to  be  paid  by  appellant. 


|Tj8~^        Isaac  B.  Felts,  Appellant,  v.  Delaware,  Lackawanna  & 
'^^-^  Western  Railroad  Company. 

Railroads  ^Change  of  venue — StaiuUS'—A^  of  April  14,  1834  and 
March  30. 1876. 

The  act  of  March  30, 1875,  P.  L.  35,  **  relating  to  and  authorizing  change 
of  venue  in  civil  cases  ^*  is  a  general  law  embracing  all  civil  cases,  and 
was  intended  to  introduce  a  system  applicable  to  all  cases  that  might  arise, 
and  to  supersede  and  i*eplace  the  incomplete  system  provided  by  the  act 
of  April  14,  1834,  P.  L.  395,  which  related  to  change  of  venue  in  cases 
brought  by  and  against  oanal  and  railroad  companies :  £vans  v.  Willis- 
town,  168  Pa.  578,  explained  and  distinguished. 

Motion  for  reargument.    No.  53,  Jan.  T.,  1895, 170  Pa.  482. 

A.  RickettSj  for  appellant. 

W.  JSr.  Jeamp^  James  H.  Torrey^  Horace  JE.  Hand^  W.  H.  Jt%* 
•up,  tJr.,  and  M\  L  Corlett^  for  appellee. 
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Pbb  Curiam,  November  9, 1896 : 

The  effect  of  the  constitutional  provision  in  relation  to  the 
change  of  venue  in  civil  cases,  and  of  the  act  of  1875,  which 
was  passed  to  carry  that  provision  into  effective  operation,  was 
fully  considered  when  this  case  was  decided.  The  motion  for 
leargument  now  before  us  draws  our  attention  to  the  same  sub- 
ject We  have  carefully  considered  the  suggestions  in  the  appel- 
lant's brief,  and  the  cases  cited  therein,  but  we  can  see  no  reason 
to  doubt  that  the  conclusions  originally  reached  in  this  case 
were  correct.  Evans  v.  Willistown,  168  Pa.  678,  which  seems  to 
be  relied  on  for  a  contrary  doctrine,  is  not  in  point.  It  merely 
decided  that  the  act  of  1893  did  not  repeal  the  act  of  1891  re- 
lating to  the  same  subject  because  its  title  was  defective.  But 
for  that  circumstance  an  opposite  conclusion  would  no  doubt 
have  been  reached.  But  the  act  of  1834  providing  for  the 
removal  of  cases,  in  which  a  railroad  or  canal  company  was  a 
party,  to  another  county  for  trial  was  a  general  law,  though 
relating  only  to  a  particular  class  of  cases.  The  act  of  1875  is 
a  later  general  law  embracing  all  civil  cases.  It  was  intended  to 
introduce  a  system  applicable  to  all  cases  that  might  arise  and 
to  supersede  and  replace  the  incomplete  system  provided  by 
the  act  of  1834.    We  think  it  was  effectual  for  that  purpose. 

The  motion  for  reargument  is  refused. 


Frederick  Aye,  Albert  Aye  and  R.  S.  Martin  v.  R.  L. 
Brown,  J.  R.  Smith,  Wm.  H.  H.  Piper  and  G.  W.  Reese, 
Appellants. 

Lease— Oil  and  gas  lease— Contradr-Queslion  for  jury. 
In  an  action  to  recover  rentals  under  a  gas  lease  it  appeared  that  under 
the  terms  of  the  lease  the  lessees  were  to  pay  rental  only  in  case  gas  in 
marketable  quantities  was  produced.  Ther^  was  evidence  of  the  amount 
of  gas  pressure  of  the  well  put  down  on  the  property,  and  conflicting  evi- 
dence of  experts  as  to  whether  such  amount  of  pressure  would  produce 
gas  in  mai'ketable  quantities.  Held,  that  the  case  was  for  the  jury,  and 
that  a  verdict  and  judgment  for  the  lessors  should  not  be  disturbed. 

Argued  Oct.  12, 1896.    Appeal,  No.  18,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Armstrong  Co.,  Septem- 
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ber  Term,  1893,  No.  156,  on  verdict  for  plaintiffs.  Before  Steb- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Assumpsit  for  rentals  under  an  oil  and  gas  lease.  Before 
Rayburn,  p.  J. 

The  material  portions  of  the  lease  were  as  follows : 

"  We,  Frederick  Aye,  Albert  Aye,  and  R.  S.  Martin  of  Kittan- 
ning.  Pa.,  the  lessees  named  in  the  hereinafter  described  oil  and 
gas  leases,  for  the  considerations  hereinafter  mentioned  and 
stipulated  for,  have  granted,  assigned  and  set  over,  and  by  these 
presents  do  grant,  assign  and  set  over  unto  R.  L.  Brown  of  Bat- 
tanning,  Pa.,  and  J.  R.  Smith,  Wm.  H.  H.  Piper  and  G.  W. 
Reese  of  Manor  township,  Armstrong  county.  Pa.,  the  seven 
eighths  part  of  all  the  right,  title,  interest  and  claim  of  them, 
the  said  Frederick  Aye,  Albert  Aye,  and  R.  S.  Martin,  of,  in 
and  to  the  following  oil  and  gas  leases  of  the  lands  therein  de- 
scribed, situate  in  Manor  and  Kittanning  townships,  Armstrong 
county.  Pa.,  as  follows,  to  wit :  [Description  of  leases.] 

"The  said  Frederick  Aye,  Albert  Aye  and  R.  S.  Martin,  re- 
serving nevertheless  hereby  unto  themselves,  their  heirs,  execu- 
tors, administrators  and  assigns,  the  one  eighth  part  of  all  the 
petroleum  or  oil  in  the  lands  described  in  said  leases,  and  the 
same  is  not  herein  granted  and  assigned. 

"In  consideration  of  the  premises  and  the  future  operating  of 
said  leases  for  the  purposes  therein  expressed,  the  said  R.  L. 
Brown,  J.  R.  Smith,  Wm.  H.  H.  Piper  and  G.  W.  Reese,  for 
themselves,  their  heirs,  executors,  administrators  and  assigns, 
do  hereby  jointly  and  severally  covenant  to  and  with  the  said 
Frederick  Aye,  Albert  Aye,  and  R.  S.  Martin,  their  heirs,  exec- 
utors, administrators,  and  assigns,  that  they,  the  said  R.  L. 
Brown,  J.  R.  Smith,  Wm.  H.  H.  Piper  and  G.  W.  Reese,  will 
drill  the  test  well  stipulated  for  in  the  said  leases  at  their  own 
cost  and  expense,  and  without  any  expense,  charge,  cost  or  as- 
sessment whatever  to  said  Frederick  Aye,  Albert  Aye,  and 
R.  S.  Martin,  who  shall  have  an  eighth  interest  therein  when 
completed;  and  upon  the  completion  of  said  test  well,  will  pay 
to  said  Frederick  Aye,  Albert  Aye,  and  R.  S.  Martin  the  sum 
of  91.00  per  acre  for  each  acre  contained  in  said  leases,  provid- 
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i]^  said  test  well  contains  gas  in  sufficient  quantity  to  pipe  it 
to  market. 

"  It  is  understood  that  these  presents  do  not  constitute  a  co- 
partnership or  company  between  the  assignors  and  assignees 
herein  named." 

At  the  trial  R.  A.  Rodgers,  called  by  plaintififs,  testified : 

'*  Q.  What  is  your  business  ?  A.  Drilling  gas  and  oil  wells. 
Q.  How  long  have  you  been  in  the  business  ?  A.  I  have  been  in 
the  gas  business  five  years  this  fall.  Q.  Where  ?  A.  In  Arm- 
strong and  Butler  counties.  Q.  Drilled  a  number  of  weUs? 
A.  Yes,  sir,  we  have  drilled  quite  a  number.  Q.  Been  fortu- 
nate in  getting  gas?    A.  Some  we  got  gas  and  some 

Q.  What  experience  have  you  had  in  marketing  the  gas? 
A.  Never  had  any  experience  in  marketing  at  all,  we  just  drill 
the  wells  for  other  companies.  Q.  Do  you  know  the  pressure 
contained  in  those  wells  you  drill?  A.  Some  we  do,  and  some 
I  suppose  we  have  forgotten.  Q.  Those  wells  you  drilled, 
were  they  piped  to  market?  A.  Where  they  got  gas  that  paid 
to  pipe  it  they  piped,  and  where  they  did  not  they  did  not  pipe  it. 
Q.  What  was  tiie  pressure  in  those  wells  in  Armstrong  county  of 
persons  for  whom  you  were  drilling  and  piping  it  to  market? " 
To  be  followed  by  evidence  showing  where  the  market  was  to 
which  they  were  piped. 

Defendants'  counsel  objected  as  incompetent  and  irrelevant ; 
the  witness  has  not  shown  himself  sufficiently  acquainted  to 
give  his  opinion  as  an  expert  on  the  kind  of  pressure ;  it  is  not 
proposed  to  show  that  the  wells  of  which  the  witness  is  about 
to  speak  were  in  the  neighborhood  of  the  well  in  dispute. 

The  Court :  We  think  if  the  witness  can  give  evidence  here 
as  to  the  kind  of  pressure  that  was  on  these  weUs,  we  will  per- 
mit him  to  answer.  We  will  give  you  an  exception  and  sealed 
bilL 

"  Q.  How  are  wells  tested  in  Armstrong  county  ?  A.  It  is 
taken  by  the  minute.  Q.  What  piece  of  machineiy?  A.  They 
have  got  a  gauge  that  they  use  for  that  purpose,  common  steam 
gauge,  generally  don't  go  over  two  hundred  pounds,  but  they 
have  got  a  gauge  that  will  run  up  one  thousand  pounds  to  take 
the  pressure  of  a  well.  Q.  What  are  these  gauges  ?  A.  They 
look  like  an  ordinary  steam  gauge,  only  they  will  gauge  one 
thousand  pounds,  and  some  of  them  five  hundred,  and  as  low 
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as  one  hundred  and  sixty.  Q.  What  is  the  lowest  pressure 
that  these  gauges  will  take  ?  A.  Well,  about  five  pounds,  you 
have  got  to  have  five  pounds  to  make  it  show  at  all.  Q.  How 
are  they  applied  to  the  well  in  order  to  ascertain  the  pressure? 
A.  There  is  a  small  hole  tapped  in  the  side  of  tlie  casing  and  a 
thread  tapped  in  it,  and  then  a  short  nipple  in  it  and  put  the 
gauge  in  that.  [1] 

"Q.  Where  have  you  drilled  wells  in  Armstrong  county? 
A.  We  drilled  down  here  on  this  side  of  Freeport,  and  we 
drilled  one  out  here  in  Armstrong  about  two  miles  and  a  half 
from  here,  it  was  a  dry  hole,  though,  and  on  this  side  of  Free- 
port,  several  wells  there.  Q.  Was  the  gas  of  many  of  these 
weUs  taken  to  market  ?  A.  Some  were  and  some  not.  Q.  What 
was  the  lowest  pressure  that  you  can  recall  now  that  was  taken 
to  market?  A.  I  saw  a  well  there  that  rated  seventy-five 
pounds  was  taken  to  Ford  City  Glass  Works.  Q.  How  far 
is  that?  A.  It  is  a  good  little  piece  ofiE  the  works,  but  it  was 
not  a  great  ways  off  the  main  line.  Q.  What  is  the  range  of 
wells  that  are  piped  to  market  that  you  know  of,  of  your  own 
knowledge  ?  A.  They  run  anywhere  from  one  hundred  pounds 
up  to  five  hundred  pounds.  Q.  Do  you  mean  one  hundred 
pounds  and  five  hundred  pounds  to  the  minute?  A.  To  the 
minute.  Q.  A  gas  well  situated  four  miles  from  a  gas  market 
that  would  show  a  gauge  such  as  you  have  described,  pressure 
of  two  hundred  and  forty  pounds,  state  whether  or  not  in  your 
opinion  such  a  well  would  contain  sufficient  quantity  of  gas  to 
pipe  to  market?" 

Defendants'  counsel  objected,  because  the  witness  has  not 
shown  sufficient  knowledge  of  the  marketing  of  gas  to  tell 
whether  or  not  there  was  sufficient  gas  in  this  well  to  pipe  to 
market ;  second,  it  is  not  shown  that  he  has  any  acquaintance 
whatever  with  the  well  in  dispute ;  third,  it  has  not  been  shown 
that  a  proper  gauge  was  used  to  gauge  the  well  in  dispute,  and 
it  has  not  been  shown  by  any  evidence  nor  has  it  been  asked 
the  witness  what  kind  of  pressure,  whether  rock  pressure  or 
miaute  pressure,  is  referred  to. 

The  Court :  We  will  overrule  the  objection  and  give  an  ex- 
ception and  sealed  bill,  and  admit  the  evidence  for  the  present. 

^^  A.  Tou  mean  two  hundred  and  forty  pounds  in  a  minute ; 
if  she  makes  two  hundred  and  forty  pounds  in  a  minute  I  would 
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consider  it  sufficient  to  pipe.  Q.  Well  according  to  the  manner 
in  which  wells  are  measured?  A.  Wells  are  all  gauged  by 
minute  pressure,  what  they  make  in  a  minute ;  rock  pressure 
does  not  count  because  some  wells  will — if  she  made  two  hun- 
dred and  forty  pounds  in  a  minute  would  consider  it  good 
enough  to  pipe  four  miles."  [2] 

The  court  charged  in  part  as  follows : 

Now,  this  action  is  brought  by  the  plaintiffs  to  recover  what 
they  allege  is  due  them  by  the  agreement  entered  into  between 
them  and  the  defendants  in  reference  to  this  leased  property. 
The  plaintiffs  co^^tend  that  they  by  the  terms  of  this  agreement 
are  entitled  to  one  dollar  per  acre  for  the  leases  that  they  trans- 
ferred to  these  defendants  by  the  assignment.  They  contend 
that  the  well  drilled  on  the  Colwell  property  by  the  defendants 
was  such  a  well  as  was  described  in  this  assignment ;  that  is,  it 
was  a  well  containing  sufficient  gas  to  pipe  to  market.  R.  S. 
Martin,  one  of  the  plaintiffs,  testifies  that  after  the  well  had 
been  finished  they  had  a  meeting  at  Mr.  Brown's  office,  one 
of  the  defendants,  where  Mr.  Brown,  Mr.  Smith,  Mr.  Reese 
and  Mr.  Dull  of  Harrisburg,  were  present.  Mr.  Aye,  one  of 
the  plaintiffs,  was  also  present.  He  says  they  had  some  conver- 
sation there  in  reference  to  the  development  of  this  territory ; 
and  it  was  proposed  by  Mr.  Brown,  one  of  the  defendants,  that 
tiiey  enter  into  a  corporation,  get  a  charter  and  develop  this 
property ;  that  plaintiffs  would  not  accede  to  it,  but  offered  to 
sell  to  them  the  xemaining  one  eighth  which  they  still  held  and 
reserved  in  the  agreement  entered  into  between  them  and  the 
defendants.  He  also  states  that  at  that  time  there  was  nothing 
said  by  any  of  the  defendants  that  the  well  thus  drilled  upon 
the  property  was  not  a  good  well ;  there  was  nothing  said  that 
it  did  not  contain  a  sufficient  amount  of  gas  to  pipe  to  market. 
I  believe  he  also  stated  that  there  was  something  said  by  him 
or  Mr.  Aye  in  reference  to  the  payment  to  them ;  they  wanted 
the  money  which  was  due  them  under  the  agreement  between 
them  and  the  defendants. 

Now,  as  to  the  capacity  of  this  well,  the  plaintiffs  call  Mr. 
Miller  and  Mr.  Mecklish ;  they  testify  that  they  were  present 
at  the  well  on  the  Monday  after  it  was  struck ;  Mr.  Brown  was 
there,  and  that  Mr.  White,  one  of  the  men  who  had  drilled  the 
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well,  put  a  gauge  upon  this  well,  and  that  the  gauge  showed 
some  two  hundred  and  thirty-five  or  two  hundred  and  forty 
pounds,  I  believe  it  was,  that  they  testified  to,  and  that  Mr. 
Brown  stated  there  that  it  was  a  pretty  good  well,  or  a  fair 
well.  [Mr.  Rodgers  is  called  in  behalf  of  the  plaintiffs  and 
testifies  before  you  as  to  his  experience  in  gas  weUs,  and  he  tes- 
tifies as  to  the  pressure  of  a  well  that  would  warrant  the  piping 
to  market,  but  also  states  the  conditions  under  which  it  could 
be  piped,  speaking  about  where  the  market  was,  and  whether 
there  was  not  a  pipe  line  in  the  vicinity,  it  would  not  be  so  far 
to  pipe,  etc.]  [6] 

Now,  the  defendants  do  not  dispute  that  this  agreement  was 
entered  into ;  they  say  they  entered  into  the  agreement ;  they 
say  they  drilled  the  well ;  but  they  say  the  well  was  not  of  suf- 
ficient capacity  to  pipe  to  market.  Mr.  Brown  comes  upon  the 
witness  stand  and  testifies  that  he  was  out  there  the  Monday 
following,  and  there  was  a  test  made,  that  it  was  made  with  a 
steam  gauge,  and  I  believe  was  made  before  the  tubing  was  put 
in ;  it  was  when  it  was  in  the  casing  yet ;  he  states  that  it  was 
not  sufficient  to  warrant  the  piping  to  market ;  he  states  that 
when  any  person  asked  him  in  reference  to  it  he  supposed  he 
would  state  to  them  it  was  a  fair  well,  or  a  pretty  fair  well ;  he 
said  he  would  not  have  any  idea  of  depreciating  his  property. 
Mr.  Reese  and  Mr.  Brown  are  called  and  testify  as  to  their 
experience  in  the  gas  business.  Mr.  Reese  testifies  that  the  well 
was  not  of  sufficient  capacity  to  pipe  to  market  Mr.  Piper  also 
testifies  to  that  fact.  And  the  evidence  of  Mr.  Pitcaim  is  read 
in  your  hearing,  who  is  also  a  practical  gas  man ;  he  gives  in 
his  evidence  what  he  considers  a  well  that  would  pay  to  pipe 
to  market.  And  in  considering  this  evidence  on  the  part  of  the 
plaintiffs  and  on  the  part  of  the  defendants,  it  will  be  for  you 
to  take  intx)  consideration,  in  arriving  at  a  conclusion  whether 
this  well  was  of  sufficient  capacity  to  pipe  to  market,  the  situ- 
ation of  the  well  and  the  distance  from  the  market  It  is  under- 
stood that  a  contract  of  this  kind  is  to  have  a  construction  such 
as  would  bring  about  that  which  is  reasonable  on  the  part  of 
either  of  these  parties.  In  the  article  of  agreement  it  states 
that  they  are  to  pay  the  sum  of  $1.00  per  acre  for  each  acre 
contained  in  the  said  leases,  provided  said  test  well  contains 
sufficient  gas  to  pipe  to  market    If  you  find  from  the  evidence 
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before  you  that  this  gas  well  contained  sufficient  gas,  or  gas  in 
sufficient  quantity,  to  pipe  it  to  market,  the  defendants  would 
have  to  pay  to  the  plaintiffs  fl.OO  per  acre  for  the  number 
of  acres  contained  in  these  leases,  that  is  the  number  of  acres 
which  they  got  by  the  assignment.  But  if  it  did  not  contain 
gas  in  sufficient  quantity  to  pipe  to  market,  then  these  defend- 
ants are  not  liable.  [That  is  about  the  whole  thing  in  this  case, 
and  that  you  will  ascertain  from  the  evidence,  whether  or  not 
it  was  situated  as  it  was,  the  distance  it  was  from  the  market, 
whether  the  well  as  drilled  there  put  forth  sufficient  gas  to  war- 
rant the  piping  of  it  to  market  by  these  defendants.]  [7]  Now 
you  win  recollect  the  testimony  in  this  case  as  given  by  both 
the  plaintiffs  and  the  defendants,  and  it  wUl  be  for  you  from 
that  evidence  to  say  whether  or  not  there  was  sufficient  gas  in 
this  well  to  warrant  these  defendants  in  piping  it  to  market. 
That  is  about  all  the  question  you  have  to  decide  in  this  case. 
Defendants'  point  and  answer  thereto  were  as  follows : 
That  there  is  no  sufficient  evidence  to  submit  to  the  jury 
that  the  well  contained  sufficient  gas  to  pipe  to  market.  An- 
9wer :  There  is  evidence  on  part  of  tiie  plaintiffs  that  it  was  suff 
ficient.  The  defendants  contend  it  was  not.  Now  you  takd 
tiie  evidence  of  the  plaintiffs  and  the  defendants  and  weigh  the 
evidence,  and  from  that  evidence  say  whether  or  not  there  was 
a  sufficient  quantity  of  gas  to  pipe  to  market.  This  point  as 
put  we  refuse.  It  is  for  you  gentlemen  to  say ;  it  is  not  for  the 
court  to  say  whether  there  was  sufficient  gas  to  pipe  to  market 
or  not.  [5] 

Verdict  and  judgment  for  plaintiffs  for  f  1,285.66.  Defend- 
ants appealed. 

Errors  assigned  among  others  were  (1,  2)  rulings  on  the 
evidence,  quoting  the  bills  of  exceptions ;  (5-7)  above  instruc- 
tions, quoting  them. 

W.  D.  Patton  and  J,  B.  Neale^  with  them  J.  ff.  Painter^  for 
appellants,  cited  New  York,  etc.,  R.  R.  v.  Enches,  127  Pa.  316. 

M.  F,  Leasan^  for  appellees. 

Pbb  Cubiam,  November  9, 1896 : 

This  case  depended  on  a  question  of  &ct  which  was  properly 
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submitted  to  the  jury  and  has  been  definitively  settled  by  their 
verdict.     There  was  no  error  in  the  admission  or  rejection  of 
evidence,  nor  in  the  court's  instructions  to  the  jury.    We  find 
nothing  in  the  record  that  requires  discussion. 
Judgment  affirmed. 


178         298 
24  SC  *320l 


178  ^  298  Elizabeth  J.  Smith,  Appellant,  v.  The  City  of  New  Castle. 

178       ^^^^      Negligence— Municipalities — Defective  street—Evidence. 

---  One  who  undertakes  to  use  a  public  street,  knowing  that  is  is  unsafe, 

and  knowing  the  defects  which  make  it  so,  but  not  choosing  to  avoid  them, 
although  he  could  do  so  by  taking  another  road,  cannot  recoyer  against 
the  municipality  .for  an  injury  resulting  from  such  defects.  With  the 
person  having  the  knowledge  of  the  defects,  the  choice  of  the  unsafe  way 
is  an  act  of  negligence  which  contnbutes  to  the  injury  and  thereby  prevents 
a  recovery. 

In  an  action  against  a  cit}*  to  recover  damages  for  personal  injuries 
caused  by  a  defect  in  a  street  of  which  there  was  ample  evidence,  plain- 
tiff testified  that  she  had  been  living  in  the  city  only  about  four  days  t>efore 
the  accident ;  that  she  had  passed  along  the  street  on  the  west  side  several 
times,  but  not  on  the  east  side  where  there  was  a  hole,  and  that  she  had 
never  seen  the  hole  or  had  any  knowledge  or  information  concerning  it ; 
and  that  the  accident  occurred  on  a  dark  night.  Beld,  that  it  was  error  to 
enter,  and  refuse  to  take  off,  acompulsoiy  nonsuit.  Del.,  Lack.  &  West. 
R.  R.  V.  Cadow,  120  Pa.  559,  explained  and  distinguished. 

Argued  Oct.  13, 1896.  Appeal,  No.  99,  Oct.  Term,  1896,  by 
plaintiff,  from  order  of  C.  P.  Lawrence  County,  March  Term, 
1894,  No.  61,  refusing  to  take  off  nonsuit.  Before  Ster- 
RETT,  C.  J.,  Grebn,  Williams,  McColluih,  Mitchell,  Deait 
and  Fell,  JJ.    Reversed. 

Trespass  for  personal  injuries.    Before  Wallace,  P.  J. 

At  the  trial  it  appeared  that  on  January  5, 1894,  plaintiff 
was  injured  by  falling  into  a  hole  on  east  side  of  Jefferson 
street  in  the  city  of  New  Castle.  The  hole  was  unguarded  and 
without  a  rail,  and  had  been  in  the  street  for  a  long  period  of 
time. 

The  plaintiff  testified  that  she  had  been  living  in  New  Castle 
only  four  days ;  that  she  passed  on  the  west  side  of  Jefferson 
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street  several  times  but  never  on  the  east  side,  and  that  she 
had  no  knowledge  of  the  hole ;  that  the  night  was  very  dark, 
and  it  was  raining  a  little.    Her  further  testimony  was : 

"  Q.  Did  you  go  up  Jefferson  street  and  across  that  bridge 
on  January  6  ?  A.  I  did.  Q.  Had  you  ever  gone  up  that  street 
before?  A.  Not  on  that  side.  Q.  Which  side  of  the  street 
did  you  go  up  that  evening?  A.  On  the  east  side.  Q.  You 
crossed  the  bridge  on  the  east  side  then  ?  A.  I  crossed  to  the 
east  side  of  the  street  from  that  side  after  I  crossed  the  bridge. 
Q.  After  you  crossed  to  the  east  side  of  the  bridge  where  did 
you  go  ?  A.  I  went  a  little  ways  until  I  fell  into  this  place — 
not  many  steps.  Q.  What  time  in  the  evening  was  it?  A.  At 
7:30  or  8  o'clock.  Q.  What  kind  of  a  place  was  this  you  fell 
into  ?  A.  Three  or  four  feet  down,  anyway,  I  think.  Q.  What 
direction  were  you  going  when  you  fell — up  Jefferson  street? 
A.  Yes,  towards  the  Diamond.  Q.  When  you  crossed  over  to 
the  east  side  of  Jefferson  street  were  you  on  the  footpath? 
A.  Yes,  I  believe  I  was  on  the  footpath." 

On  cross-examination,  the  plaintiff  testified : 

**Q.  And  you  had  gone  a  number  of  times  up  Jefferson  street 
to  Hartzell's  store  ?  A .  Yes,  sir.  Q.  And  had  gone  in  daytime  ? 
A.  Yes,  sir.  Q.  And  you  knew  that  Jefferson  street  was  paved 
on  the  west  side  up  to  the  Diamond?  A.  Yes,  sir.  Q.  There 
was  a  paved  sidewalk?  A.  Yes,  sir.  Q.  All  the  way  from  Miss 
Morgan's  restaurant  to  the  Diamond?  A.  Yes,  sir.  It  was  all 
paved.  Q.  From  the  west  side  of  Jefferson  street  can  you  see 
across  Jefferson  street  to  the  Diamond?  A.  I  suppose  you  can 
if  you  look  over.  Q.  From  Miss  Morgan's  restaurant  going 
north  up  Jefferson  street  to  Neshannock  creek  bridge  there  is 
no  footwalk  on  the  right  hand  side  ?  A.  I  never  noticed,  par- 
ticularly." 

The  court  entered  a  compulsory  nonsuit  which  it  subse- 
quently refused  to  take  off. 

Error  assiffned  was  refusal  to  take  off  nonsuit. 

J.  Norman  Martin^  with  him  M.  S.  Anderson  and  D.  F.  Ander- 
«<m,  for  appellant.  The  dangerous  condition  of  this  street  was  not 
known  to  plaintiff,  and  she  had  a  right  to  recover,  notwithstand- 
uig  the  fact  that  the  dangerous  condition  had  existed  for  a  long 
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time  prior  to  the  injury :  Nanticoke  Borough  v.  Wame,  106  Pa. 
373 ;  Humphreys  v.  Armstrong  County,  66  Pa.  204.  Even  had 
plaintiff  known  of  the  condition  of  the  street  before  going  over 
it,  the  mere  fact  of  having  such  knowledge  would  not  constitute 
contributory  negligence  and  prevent  a  recovery :  Shaw  v.  Phila- 
delphia, 169  Pa.  487;  ChUton  v.  Carbondale,  160  Pa.  463; 
Gschwend  V.  Mill  vale  Borough,  169  Pa.  257;  Davis  V.  Corry, 
164  Pa.  698. 

The  city  was  chargeable  with  notice  of  the  defect  by  reason 
of  its  long  duration :  McLaughlin  v.  Corry,  77  Pa.  109 ;  Bom 
V.  A.  P.  Plank  Road  Co.,  101  Pa.  334 ;  Norristown  v.  Moyer, 
67  Pa.  366. 

In  considering  the  case  of  Del.,  Lack.  &  West.  R.  R.  Co.  v. 
Cadow,  120  Pa.  669,  the  court  below  overlooked  the  fact  that 
Cadow  was  a  cripple,  and  that  he  hastily  undertook  to  cross 
diagonally  over  a  railroad  track,  a  place  of  recognized  danger. 
Nor  do  Mulherin  v.  D.,  L.  &  W.  Ry.  Co.,  81  Pa.  366,  or  Moore 
V.  P.,  W.  &  B.  Ry.,  108  Pa.  349,  bear  any  resemblance  in  their 
facts  to  this  case,  and  do  not  govern  in  the  trial  in  this  case. 
In  Ringrose  v.  Bloomsburg,  167  Pa.  621,  the  court  below  ignored 
the  fact  that  this  court  affirmed  the  judgment  for  plaintiff  and 
said  that  to  have  given  binding  instructions  "would  have  been 
manifest  error." 

The  facts  in  this  case  are  substantially  identical  with  the 
facts  in  Douglass  v.  Monongahela  City  Water  Co.,  172  Pa.  436. 

A.  W.  Gardner^  with  him  D,  B.  and  L.  T.  Kurtz^  for  appel- 
lee.— The  measure  of  plaintiff's  duty  was  that  of  ordinary  care, 
and  that  implies  the  use  of  such  watchfulness  and  precaution  as 
are  fairly  proportioned  to  the  danger  to  be  avoided,  judged  by 
the  standard  of  common  prudence  and  experience:  Shear.  & 
Red.  on  Negligence,  sees.  30, 11 ;  Beach  on  Cont.  Negligence,  4 ; 
Haven  v.  Pitts.  &  All.  R.  R.,  161  Pa.  620 ;  Robb  v.  ConneUs- 
ville  Boro.  137  Pa.  42 ;  King  v.  Thompson,  87  Pa.  366  ;  Dehn- 
hardt  V.  Phila.,  16  W.  N.  C.  214;  Phila.  v.  Smitii,  23  W.  N.  C. 
242;  Buzby  v.  Phila.  Traction  Co.,  126  Pa.  669:  Scranton  v. 
Hill,  102  Pa.  378;  Johnson  v.  WQcox,  136  Pa.  217 ;  Forker  v. 
Sandy  Lake  Boro.,  130  Pa.  124;  Lynch  v.  Erie,  161  Pa.  380. 
One  cannot  recover  damages  for  an  injury  which  by  the  exer- 
cise of  reasonable  care  he  might  have  avoided :  Del.,  Lack.  & 
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West.  R.  R.  V.  Cadow,  120  Pa.  659 ;  Phila.  R.  R.  v.  Aspell,  23 
Pa.  147 ;  Reeves  v.  D.,  L.  &  W.  R.  R.,  30  Pa.  454. 

It  is  the  duty  of  courts  in  cases  of  clear  negligence  arising 
from  an  obvious  disregard  of  duty  and  safety  to  determine  it 
as  a  question  of  law :  Longenecker  v.  Penna.  R.  R.,  105  Pa.  328 ; 
Pitts.  &  Con.  R.  R.  v.  McClurg,  56  Pa.  294 ;  Lehigh  Valley 
R.  R.  V.  Greiner,  113  Pa.  609 ;  Connerton  v.  Canal  Co.,  169  Pa. 
839;  Scranton  v.  Hill,  102  Pa.  878. 

The  statutes  confer  upon  municipal  corporations  the  power 
to  make  sidewalks,  etc.,  but  whether,  and  when,  councils  shall 
ordain  and  construct  them  is  a  legislative  act,  and  is  therefore 
not  mandatory  but  discretionary :  Carr  v.  Northern  Liberties, 
35  Pa.  324;  McPade  v.  Chester,  117  Pa.  414;  Grant  v.  Erie, 
69  Pa.  420 ;  Monongahela  City  v.  Fischer,  111  Pa.  9. 

Opinion  by  Mr.  Justice  Green,  November  9, 1896 : 

There  is  no  doubt  as  to  the  rule  that  where  a  person  passing 
on  the  highway,  or  on  any  other  place  of  passage,  public  or  pri- 
vate, has  a  choice  of  two  ways,  one  of  which  is  safe  and  the  other 
tmsafe  for  passage,  and  the  person  about  to  pass,  voluntarily 
and  knowingly  chooses  the  unsafe  way  without  any  necessity 
for  so  doing,  he  takes  upon  himself  the  risks  of  the  passage,  and 
is  guilty  of  contributory  negligence :  Haven  v.  Bridge  Co.,  151 
Pa.  620,  and  many  other  cases.  In  Hill  v.  Tionesta  Twp.,  146 
Pa.  11,  we  held  that  one  who  undertakes  to  use  a  public  road, 
knowing  that  it  is  unsafe,  and  knowing  the  defects  which  make 
it  so,  but  not  choosing  to  avoid  them,  although  he  could  do  so 
by  taking  another  road,  cannot  recover  against  the  township 
for  an  injury  resulting  from  such  defects. 

But  tWs  doctrine  involves  necessarily  the  idea  of  knowledge 
of  the  danger  on  the  part  of  the  passing  person.  With  a  per- 
son having  such  knowledge,  the  choice  of  the  unsafe  way  is  an 
act  of  negligence,  and  as  the  negligence  contributes  to  the  in- 
jury, the  person  injured  is  incapacitated  from  recovering  any 
damages  for  the  resulting  injury.  And  this  too  without  any 
regard  to  the  question  whether  the  defendant  has  been  guilty 
of  negligence  in  maintaining  the  situation  of  danger. 

In  the  present  case  the  plaintiff  testified  that  she  had  only 
been  living  in  New  Castle  about  four  days  before  the  accident ; 
that  she  had  passed  along  Jefferson  street  on  the  west  side  sev- 
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eral  times,  but  had  not  passed  along  on  the  east  side  where  there 
was  a  hole  in  the  street  and  that  she  had  never  seen  the  hole 
or  had  any  knowledge  or  information  concerning  it.  The 
night  was  dark,  and  there  were  no  barriers  or  guards  to  pre- 
vent persons  from  falling  in.  Shortly  before  reaching  this 
place  she  had  crossed  from  the  west  to  the  east  side  of  the  street, 
and  was  proceeding  along  the  east  side  towards  the  post  office 
when  she  fell  into  the  hole  and  was  injured.  There  was  an 
abundance  of  testimony  to  prove  the  existence  of  the  defect  in 
the  street,  and  if  the  jury  believed  the  witness  she  had  no  knowl- 
edge of  the  defect  when  she  fell  in.  The  learned  court  below 
granted  a  compulsory  nonsuit,  thus  taking  the  case  away  from 
the  jury,  on  the  ground  that  the  plaintiff  was  conclusively  guilty 
of  contributory  negligence.  That  this  would  have  been  so  if 
she  had  voluntarily  and  knowingly  left  the  west  side  of  the 
street,  which  she  knew  to  be  safe,  and  gone  to  the  east  side  which 
she  knew  to  be  unsafe,  cannot  be  doubted.  But  if  she  knew 
nothing  about  the  unsafe  condition  of  the  east  side,  the  element 
which  would  convict  her  of  contributory  negligence  is  entirely 
lacking  and  the  ruling  would  be  incorrect  She  had  a  right  to 
presume  that  the  east  side  of  the  street  would  be  in  a  safe  con- 
dition for  travel,  and  if  she  had  no  actual  knowledge  or  notice 
of  its  unsafe  condition,  she  was  certainly  not  cliargeable  with 
negligence  aa  a  matter  of  law  in  going  to  that  side.  The  learned 
court  below  in  granting  the  nonsuit,  acted  upon  the  authority 
of  the  case  of  Del.,  Lack.  &  West.  R.  R.  Co.  v.  Cadow,  120  Pa. 
559,  assuming  that  it  controlled  the  question  in  this  case.  But 
the  facts  in  that  case  were  of  an  entirely  different  character 
from  the  facts  in  this,  and  presented  a  radically  different  aspect 
of  the  question.  There  the  highway  along  which  the  plaintiff 
was  passing  was  crossed  by  two  tracks  of  the  defendant's  rail- 
road, which  was  a  visible  and  lawful  obstruction. 

The  plaintiff  was  in  the  daily  habit  of  crossing  the  railway 
tracks  on  the  highway  and  had  a  perfect  knowledge  of  the  whole 
situation.  The  sidewalks  on  both  sides  of  the  street  where  the 
tracks  crossed  them  were  in  good  and  safe  condition  and  in  con- 
stant use.  The  plaintiff  on  a  dark  morning  left  the  sidewalk 
and  undertook  to  cross  the  rails  in  a  diagonal  direction,  and  in 
doing  so  he  caught  his  foot  in  one  of  the  rails,  stumbled  and 
fell,  breaking  one  of  his  legs.     We  held  him  guilty  of  contribu- 
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toiy  negligence  because  he  voluntarily  left  the  safe  sidewalk 
and  crossed  at  a  place  where  he  knew  there  was  an  obstruction. 
While  he  might  not  have  known  that  the  rails  were  not  ballasted 
up  even  with  the  street  at  the  ends  of  the  plank  crossing  in  the 
street,  yet  he  knew  of  the  presence  of  the  rails  across  the  street 
and  necessarily  assumed  the  risks  of  crossing  that  kind  of  an 
obstruction.  But  in  the  present  case  the  defect  in  the  street 
was,  by  its  very  nature,  not  a  lawful  condition  of  the  street,  and 
was  not  only  not  known  to  the  plaintiff,  but  she  had  no  reason 
to  apprehend  the  presence  of  any  obstruction  or  any  defect  of 
any  kind.  She  cannot  be  said  therefore  to  have  been  conclu- 
sively guilty  of  contributory  negligence  in  crossing  the  street 
and  using  the  other  side  for  passage.  But  that  question  to- 
gether with  the  question  of  negligence  on  the  part  of  the  defend- 
ant would  have  to  be  determined  by  the  jury.  In  its  facts  the 
case  is  somewhat  analogous  to  the  case  of  Douglass  v.  Monon- 
gahela  City  Water  Co.,  172  Pa.  435. 

We  therefore  sustain  the  assignments  of  error  and  send  the 
case  to  another  trial. 

Judgment  reversed  and  new  venire  awarded. 


178  ao8 
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Henry  H.  Kuhn,  Trustee  for  Creditors  of  Christ  Mint-  ins  m 
mier  &  Thomas  Ogilvie,  v.  Ada  J.-  Ogilvie,  Appellant,  'f^-^  3031 
and  Thomas  Ogilvie.  209      |486| 

I  178         303 
Married  women— Mortgage— Acl  of  June  8,  1893.  |f214  29 

Although  the  act  of  J  one  8, 1893,  P.  L.  344,  provides  that  a  married  woman 
"  may  not  become  accommodation  indoi*ser,  maker,  guarantor  or  surety  for 
another,"  yet  she  may  mortgage  her  estate  as  security  for  her  husband's 
debt,  including  future  advances  to  him,  or  for  the  debt  of  another  person. 
The  general  intent  of  the  act  of  June  8, 1893,  is  so  plainly  an  enlarge- 
ment of  a  married  woman^s  contractual  capacity,  that  nothing  less  than 
explicit  negative  words  should  bo  construed  as  narrowing  powers  admit- 
tedly possessed  t>efore  the  passage  of  the  act. 

Argued  Oct.  13, 1896.  Appeal,  No.  108,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Cambria  Co.,  March  T., 
1895,  No.  578,  for  plaintifiE,  on  trial  by  court  without  a  jury. 
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Before  Stbbbbtt,  C.  J.,  Gbebii,   Wiltjams,  McCollum, 
MrrcHBLL,  Dean  and  Fell,  JJ.    Afl&nned. 

Scire  facias  sur  mortgage.    Before  the  court  with  a  jury. 

The  court  found  the  facts  to  be  as  follows : 

On  March  1,  1894,  Thomas  Ogilvie  and  Ada  J.  Ogilvie 
executed  in  proper  form  a  mortgage  to  Henry  H.  Euhn  "  trustee 
for  the  creditors  of  *  Mintmier  &  Ogilvie '  and  '  Ogilvie  &  Wat- 
kins.'  "  The  mortgage  recited  the  failure  of  said  firms  in  busi- 
ness and  that  their  creditors  had  agreed  to  accept  fifty  per  cent 
of  their  respective  claims  in  full,  and  that  they  (Mintmier  & 
Ogilvie)  had  agreed  to  give  promissory  notes  for  the  same,  pay- 
able in  three,  six,  and  nine  months,  the  payment  of  which  notes 
to  be  secured  by  a  trust  moi-tgage  to  be  given  by  Ada  J.  Ogilvie 
on  real  estate  owned  by  her.  The  said  mortgage  further  recites 
as  follows :  "  And  whereas  the  said  Ada  J.  Ogilvie  and  Thomas 
Ogilvie,  her  husband,  stand  ready  to  mortgage  the  property  of 
the  said  Ada  J.  Ogilvie,  hereinafter  described  in  pursuance  of 
the  foregoing  agreement  and  subsequent  verbal  agreements  be- 
tween the  said  parties  above  mentioned  to  secure  the  payment 
of  certain  promissory  notes  given  by  said  Thomas  Ogilvie  to 
his  creditors  in  the  full  sum  of  Forty-two  Hundred  and  Fifty- 
eight  Dollars  and  Forty-four  Cents  (the  amount  due  each  cred- 
itor being  set  forth  in  the  statement  hereto  annexed),  according 
to  the  terms  and  tenure  of  said  promissory  notes."  The  de- 
feasance clause  in  the  mortgage  reads  as  follows : 

"Provided,  Always  nevertheless  that  if  the  said  Thomas 
Ogilvie  or  Mintmier  and  Ogilvie,  their  heirs,  executors,  or  admin- 
istrators shall  and  do  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  several  creditors  aforementioned  their  respective  claims 
and  demands  in  the  full  and  aggregate  sum  of  Forty-two  Hun- 
dred and  Fifty-eight  Dollars  and  Foi-ty-four  Cents,  being  the 
total  amount  of  promissory  notes  for  the  security  of  which 
this  mortgage  is  executed  upon  the  days  and  times  mentioned 
in  said  notes  for  the  payment  thereof  and  all  costs,  etc.,  then 
and  from  thenceforth  this  present  indenture  and  the  estate 
hereby  granted  shall  cease  and  determine  and  become  absolutely 
null  and  void,"  etc.  The  real  estate  covered  by  the  mortgage 
was  the  property  of  Ada  J.  Ogilvie.    The  notes  given  for  the 
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indebtedness  of  Mintmier  &  Ogilvie  were  signed  by  Thomas 
Ogilvie  with  the  firm  name ;  the  notes  given  for  the  indebted- 
ness of  "  Ogilvie  &  Watkins  "  were  signed  by  Thomas  Ogilvie 
with  his  individual  name.  The  firm  of  Mintmier  &  Ogilvie  con- 
sisted of  Christ  Mintmier  and  Thomas  Ogilvie,  and  the  firm  of 
Ogilvie  &  Watkins  of  Thomas  Ogilvie  and  Lee  W.  Watkins. 
Thomas  Ogilvie  furnished  all  the  capital  that  was  put  into  the 
business  of  both  firms. 

The  notes  maturing  in  three  and  six  months  were  paid  by 
Thomas  Ogilvie,  and  the  notes  due  in  nine  months  not  being 
paid  a  writ  of  scire  facias  was  sued  out  on  the  mortgage  and 
after  the  suit  was  at  issue  the  parties  waived  a  jury  trial  and 
submitted  the  case  to  the  court  under  the  provisions  of  the  act 
of  22d  day  of  April,  1874. 

The  foregoing  recital  of  facts  may  be  considered  as  the  find- 
ings of  facts  required  to  be  filed  by  the  court  under  the  provi- 
sions of  the  above  act  of  assembly. 

The  court  entered  judgment  in  favor  of  plaintiff. 

Error  assigned  was  entering  judgment  for  plaintiff. 

R.  JE.  Cresswell,  for  appellant. — In  view  of  all  the  evidence 
submitted,  and  the  language  of  the  mortgage  itself,  this  is  the 
contract  of  a  married  woman  in  the  form  of  a  mortgage  on  her 
separate  estate  to  secure  the  promissory  notes  of  another,  and  in 
view  of  all  the  facts  and  the  mortgage  itself,  the  execution  of 
the  mortgage  did  not  extinguish  the  debts  evidenced  by  the 
notes.  There  was  no  novation  between  Thomas  Ogilvie's  cred- 
itors and  Ada  J.  Ogilvie,  and  there  was  no  merger.  The  indebt- 
edness on  the  notes  was  always  distinctly  separate  from  the 
indebtedness  sought  to  be  created  by  the  mortgage ;  then,  if  this 
is  the  case,  the  mortgage  is  collateral  security  to  these  notes, 
and  we  claim  that  if  Mrs.  Ogilvie  can  be  held  liable  by  this 
mortgage  or  contract  of  suretyship  that  she  ought  to  be  held 
if  she  was  an  indorser  upon  the  notes,  as  it  is  exactly  the  same 
thing  in  eflfect;  the  whole  transaction  being  a  transparent 
device,  adopted  by  the  owners  of  the  notes  and  the  husband  to 
evade  the  express  purpose  of  the  law  to  create  by  form  a  lia- 
bility where  bylaw  none  in  fact  existed :  Nat.  Bank  v.  Scofield, 
168  Pa.  407  ;  Real  Est.  Co.  v.  Roop,  182  Pa.  496  ;  Patrick  & 
Co.  V.  Smith,  166  Pa.  526. 

Vol.  CLxxvni— 20 
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Donald  E.  Dufton,  with  him  Henry  H.  Kuhn,  M.  D.  Kittell 
and  Alvin  Hvansy  for  appellee. — We  contend  that  the  words 
accommodation  indorser,  maker,  guarantor  or  surety,  are  to  be 
taken  in  their  technical  and  legal  sense,  and  not  in  the  general 
sense  which  counsel  would  attribute  to  them.  Whoever  becomes 
security  for  the  debt  of  another,  or  pledges  property  for  its  pay- 
ment, is  to  a  certain  extent  a  guarantor  or  a  surety,  and  if  a 
married  woman  who  pledges  her  real  estate  for  the  payment  of 
her  husband's  debt  is  held  to  be  a  surety  within  the  purview  of 
the  act,  then  the  title  to  the  same  is  misleading,  and  the  act  did 
not  enlarge  her  powers,  but  forged  new  fetters,  for  this  court 
has  uniformly  held  that  under  previous  acts  she  had  that  power : 
DuBois  Deposit  Bank  v.  Kuntz,  176  Pa.  432. 

Opinion  by  Mb.  Justice  Mitchell,  November  9, 1896  : 

A  mortgage  being  in  many  respects  treated  as  a  mere  security, 
though  in  form  a  conveyance,  it  might  well  have  been  held  that 
a  mortgage  by  a  married  woman  to  secure  her  husband's  debt, 
is  in  substance  a  contract  of  suretyship  which  she  was  not,  at 
conmion  law,  capable  of  making.  But  on  the  other  hand,  she 
has,  under  the  law  of  Pennsylvania,  the  right  of  every  owner 
to  convey  her  estate,  subject  to  certain  conditions  as  to  mode, 
etc.,  and  as  she  could  sell  or  mortgage  and  give  the  money 
immediately  to  her  husband,  there  was  no  substantial  reason 
why  she  should  not  subject  her  estate  to  a  merely  contingent 
liability  for  the  same  purpose.  When  the  case  of  Hoover  v. 
The  Samaritan  Society,  4  Whart.  445,  came  before  this  court,  the 
latter  argument  prevailed,  and  it  was  held  that  a  married  woman 
could  use  a  power  of  appointment  to  execute  a  mortgage  as  col- 
lateral to  her  husband's  bond  for  money  loaned  to  him. 

This  view  has  been  steadfastly  adhered  to,  and  it  is  now  the 
established  rule  that  a  mamed  woman  may  mortgage  her  estate 
as  security  for  her  husband's  debt,  including  future  advances 
to  him,  or  for  the  debt  of  any  other  peirson :  Haffey  v.  Carey, 
78  Pa.  431;  Hagenbuch  v.  Phillips,  112  Pa.  284;  Du  Bois 
Deposit  Bank  v.  Kuntz,  175  Pa.  432. 

This  being  settled,  the  only  question  left  open  in  the  present 
case  is  whether  the  rule  has  been  changed  by  the  act  of  June  8, 
1893,  P.  L.  344.  It  will  be  observed  that  the  cases  last  cited 
were  decided  after  the  married  woman's  act  of  1848,  and  it  was 
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held  that  the  capacity  of  a  married  woman  to  mortgage  her 
estate  was  not  affected  by  that  act,  the  purpose  of  wliich  was  to 
restrict  the  husband's  power  and  that  of  his  creditors,  not  that 
of  the  wife  herself.  The  act  of  1893  is  a  further  step  in  the 
same  direction,  and  instead  of  contenting  itself  with  restricting 
the  power  of  the  husban'd,  it  affirmatively  enlarges  the  power 
of  tiie  wife.  The  first  section  provides  for  her  control  over  her 
estate,  including  conveyance  and  mortgage  of  realty  when  her 
husband  joins.  The  second  section  authorizes  her  to  "  make 
any  contract  in  writing  or  otherwise,  which  is  necessary,  appro- 
priate, convenient  or  advantageous  to  the  exercise  or  enjoy 
ment  of  the  rights  and  powers  granted  by  the  foregoing  section, 
but  she  may  not  become  accommodation  indorser,  maker,  guar- 
antor or  surety  for  another."  It  is  upon  this  last  clause  that 
the  argument  for  the  appellant  rests.  It  is  clear  however  that 
this  was  a  cautionary  provision  against  too  liberal  a  construc- 
tion of  the  very  large  powers  conferred  by  the  first  part  of  the 
section,  a  saving  of  the  previously  existing  disability  so  far  as 
it  covered  the  particular  class  of  contracts  specified.  The  gen- 
eral intent  of  the  act  is  so  plainly  in  enlargement  of  her  con- 
tractual capacity,  that  nothing  less  than  explicit  negative  words 
should  be  construed  as  narrowing  powers  admittedly  possessed 
before  the  passage  of  the  act. 

The  case  of  Patrick  v.  Smith,  165  Pa.  526,  arose  under  the 
act  of  1887,  and  there  is  nothing  in  it  in  conflict  with  this  view 
of  the  act  of  1893.  A  wife  indorsed  her  husband's  note,  which 
plaintiffs  discounted  and  passed  to  her  credit,  and  she  immedi- 
ately drew  a  check  to  her  husband's  order  for  the  whole  amount. 
At  maturity  the  husband  paid  part  of  the  note  and  the  wife 
gave  her  note  for  the  balance  which  plaintiffs  discounted  and 
she  again  drew  her  check  to  her  husband's  order  for  the  pro- 
ceeds. On  this  note  she  was  sued.  It  was  held  that  her  action 
throughout  was  for  the  accommodation  of  her  husband,  and  that 
the  statute  could  not  be  evaded  by  such  a  "  transparent  device  " 
to  which  the  plaintiffs  were  party.  Real  Estate  Co.  v.  Roop,  132 
Pa.  496,  also  arose  under  the  act  of  1887,  and  the  strict  con- 
struction given  there  probably  had  much  influence  in  the  passage 
of  the  act  of  1893,  with  enlarged  grant  of  contractual  capacity 
in  express  terms. 

Judgment  affirmed. 


Digitized  by 


Google 


808  COM.  to  use  v.  LLOYD,  Appellant 

Syllabus— Arguments.  [178  Pa. 


178         308 
26  SC  229 

26  8C  687  The  Commonwealth  of  Pennsylvania  to  use  of  Cambria 
^27  SC  4121      County  v.  J.  G.  Lloyd,  one  of  the  County  Commis- 

"178       308      sioners  of  Cambria  County,  Aopellant. 
30  SC  n22|  ^ '     ^^ 


178        308|      ConstUuitoncU  law— Public  officerB— County  commissioners^-TUle  of  ad 

~-     ^  -Act  of  March  16,  1872. 
36  SC  *385        ^^^  ^^^  ^^  March  16,  1872,  P.  L.  405,  entitled  **  An  act  relating  to  the 

^^"^  county  commissioners  of  Cambria  County,"  and  which  provides  (I)  when 

the  conmiissioners  shall  meet  for  organization,  (2)  fixes  the  salary,  and 
(3)  empowers  them  to  employ  and  fix  the  salary  of  a  competent  clerk,  does 
not  violate  section  3,  article  m.  of  the  constitution  of  Pennsylvania  which 
provides  that  **  No  bill,  except  general  appropnation  bills  shall  be  passed 
containing  more  than  one  subject,  which  shall  be  clearly  expressed  in  its 
title." 

SiaitUes^RepecU  of  statules— County  commissioners—Acts  of  March  16, 
1872,  and  May  7,  1889. 

The  act  of  March  16,  1872,  P.  L.  405,  entitled  «•  An  act  relating  to  the 
county  commissioners  of  Cambria  County,"  is  not  repealed  by  the  genei*al 
act  of  May  7,  1889,  P.  L.  109. 

Argued  Oct  18, 1896.  Appeal,  No.  113,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  the  Superior  Court,  April  T., 
1896,  No.  65,  affirming  judgment  of  C.  P.  Cambria  Co.,  June  T., 
1895,  No.  516,  on  an  issue  tried  by  the  court  without  a  jury. 
Before  Sterbett,  C.  J.,  Gbekn,  Williams,  McCollum, 
Mitchell,  Dean  and  Fell,  J  J.    Affirmed. 

Appeal  from  Superior  Court 

The  case  is  reported  in  2  Pa.  Super.  Ct.  6,  where  the  facts 
are  stated. 

JSrror  aseiffned  was  in  affirming  judgment  of  the  common 
pleas. 

Alvtn  Evans^  with  him  M.  D.  Kittely  for  appellant — The  ques- 
tion of  compensation  not  only  relates  to  the  county  commis- 
sioners but  is  a  matter  concerning  which  the  taxpayers  are 
interested,  and  in  order  to  have  warned  them  as  to  the  purpose 
of  fixing  the  compensation  of  the  commissioners,  that  fact 
should  have  been  expressed  in  the  title  of  the  act :  Road  in 
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Phoenixrille,  109  Pa.  44 ;  Dorsey's  Appeal,  72  Pa.  192 ;  Beckerfc 
V.  City  of  Allegheny,  85  Pa.  191 ;  Pierie  v.  Philadelphia,  139 
Pa.  578 ;  Gackenbach  v.  Lehigh  County,  166  Pa.  448 ;  Com.  ex 
rel.  V.  Samuels  et  al.,  163  Pa.  283 ;  Rogers  v.  Improvement  Co., 
109  Pa.  109;  Evans  v.  Willistown  Twp.,  168  Pa.  578. 

The  act  of  1889  revises  the  subject-matter  of  the  act  of  1872, 
and  operates  to  repeal  it  to  the  extent  to  which  its  provisons 
are  revised  and  supplied :  Com.  v.  Cromley,  1  Ashmead,  179 ;  Nus- 
ser  V.  Com.,  25  Pa.  126 ;  Johnston's  Est.,  33  Pa.  511 ;  Com.  ex 
rel.  V.  Grier,  152  Pa.  176 ;  McCleary  v.  Allegheny  County,  168 
Pa.  578  ;  Com.  ex  rel.  v.  Weir,  165  Pa.  284 ;  Com.  ex  rel.  v. 
Schneipp,  166  Pa.  401 ;  Gilchrist  v.  Strong,  167  Pa.  628 ;  Com. 
V.  Mann  et  al.,  168  Pa.  290 ;  Com.  v.  Allegheny  County,  168 
Pa.  808 ;  Best  v.  Baumgardner,  122  Pa.  17 ;  Com.  ex  rel.  v, 
Wunch  et  al.,  167  Pa.  186 ;  Fenner  v.  Luzeme  County,  167  Pa. 
632 ;  Com.  ex  rel.  v.  Macferron,  152  Pa.  245 ;  Quinn  v.  Cum- 
berland County,  162  Pa.  55 ;  Bruce  et  al.  v.  Pittsburg  et  al., 
166  Pa.  152 ;  Huntingdon  Borough,  8  Dist  Rep.  435 ;  Com, 
ex.  rel.  v.  Middletown  Borough,  3  Dist.  Rep.  639 ;  Com.  ex  rel. 
V.  McDonnell,  3  Dist  Rep.  767. 

W.  Horace  Roie^  with  him  M.  B.  Stephens^  for  appellee. — 
The  act  clearly  indicated  the  subject-matter  contained  in  the 
body  of  the  bill :  Yeager  v.  Weaver,  64  Pa.  425 ;  Allegheny 
County  Home's  App.,  77  Pa.  77 ;  Millvale  Borough  v.  Ever- 
green Ry.  Co.,  131  Pa.  1 ;  Esling's  App.,  89  Pa,  205 ;  Mauch 
Chunk  V.  McGee,  81  Pa.  433 ;  Allegheny  City  v.  Moorehead, 
80  Pa.  118 ;  Dewhurst  v.  Allegheny,  95  Pa.  437. 

The  act  of  1872  was  not  repealed  by  the  later  act :  Malloy 
V.  Com.  ex  rel.  Reinhard,  115  Pa.  25;  Morrison  v.  Fayette 
County,  127  Pa.  110;  Murdock's  Petition,  149  Pa.  341;  Bell 
V.  AUegheny,  149  Pa.  881. 

Pbb  Cubiam,  November  11, 1896 : 

We  find  no  error  in  this  record.  For  reasons  given  in  the 
opinion  of  the  Superior  Court,  the  judgment  is  afi&rmed. 
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Margaret  Hayes,  Sarah  Forrest,  Lola  B.  Hayes,  Marga- 
ret F.  Hayes,  N.  Katharine  Hayes  and  Bessie  C.  Hayes 
V.  Milo  C.  Treat  et  al.,  Trustees  of  the  Baptist  Church 
of  Washington,  Pa.,  Appellants. 

Partnership — Partnersktp  real  estate — Deed, 

Where  the  question  is  not  raised  by  creditors  of  either  the  firm  or  the 
individual  members  of  it,  but  by  the  heirs  at  law  of  one  of  the  partners 
against  the  executors  of  their  ancestor,  the  general  rule  of  law  applies 
that  if  real  estate  is  bought  with  partnership  funds  and  for  partnership  pur- 
poses it  is  partnership  property,  notwithstanding  the  deed  may  be  made 
to  the  individuals  of  whom  the  fii*m  is  composed. 

In  an  action  of  ejectment  by  the  heirs  of  a  partner  against  the  vendee  of 
the  representatives  of  the  partnership,  to  recover  an  interest  in  real  estate, 
where  it  appears  that  the  deed  was  made  to  the  partners  in  their  individual 
names,  the  presumption  that  they  held  as  tenants  in  common  is  rebutted 
by  proof  that  the  land  had  been  bought  for  the  use  of  the  firm,  paid  for 
with  partnership  moneys,  and  that  the  partners  during  their  lives  had 
treated  it  as  partnership  propeity. 

Ejectmentf— Partnership  property—Evidencer— Proof  of  notice. 
In  an  action  of  ejectment  against  a  church  to  recover  an  interest  in  real 
estate,  where  it  appears  that  the  plaintiffs  claimed  as  the  heirs  of  a  part- 
ner, and  the  church  was  a  vendee  of  the  representatives  of  the  partnership, 
proof  of  a  conversation  between  one  of  the  plaintiffs  and  a  woman  who 
was  not  a  member  of  the  church,  but  whose  husband  was,  although  he 
was  not  one  of  the  trustees,  is  wholly  incompetent  for  the  purpose  of 
showing  that  the  chuix^h  had  notice  of  plaintiffs^  claim  piior  to  its  purchase 
of  the  land. 

Ejectment — Evidence— Partnership, 

In  an  action  of  ejectment,  deeds  for  properties  having  no  relation  to  the 
property  in  controversy,  but  purchased  at  various  times,  some  individually, 
and  some  by  both  members  as  tenants  in  common,  some  by  the  firm,  and 
some  by  one  of  its  members,  for  the  purpose  of  showing  that  the  parties 
held  other  properties  in  these  various  ways,  are  inadmissible  in  evidence. 

In  an  action  of  ejectment  by  the  heirs  of  a  partner  against  the  vendee  of 
the  representatives  of  the  partnership  to  recover  an  interest  in  real  estate, 
testimony  of  the  plaintiffs  to  show  that  they  had  not  assented  directly  or 
indirectly  to  the  sale  of  the  property  to  the  defendant  is  immaterial,  if  the 
property  was  in  fact  partnership  property. 

Ejectment^Partnership — Evidence— Presumption — Reformation  of  deed. 

In  an  action  of  ejectment  by  the  heirs  of  a  partner  against  the  vendee  of 
the  representatives  of  the  partnership,  where  the  testimony  to  the  effect 
that  the  property  was  partnership  property  is  sufficient  to  rebut  the  pro 
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somption  that  the  property  was  held  by  the  partners  as  tenants  in  com- 
moo,  arising  from  the  fact  that  the  deed  was  made  to  them  individually, 
it  is  improper  for  the  court  to  affirm  without  qualification  or  explanation 
points  which  embody  the  general  rules  of  law  applicable  in  cases  where  a 
written  in'strument  is  different  fi'om  the  agreement  actually  made  by  the 
parties,  and  its  reformation  is  sought. 

Argued  Oct  19,  1896.  Appeal,  No.  62,  Oct  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Washington  Co.,  May  T., 
1895,  No.  46,  on  verdict  for  plaintiffs.  Before  Gbeen,  Wil- 
liams, McCoLLUM,  Mitchell,  Dsiak  and  Fell,  J  J.    Reversed. 

Ejectment  for  a  lot  of  land  in  the  borough  of  Washington. 
Before  Taylor,  J. 

At  the  trial,  the  common  source  of  title  by  agreement  being 
Mrs.  Martha  B.  Montgomery,  an  heir  or  devisee  of  the  estate 
of  George  Black,  deceased,  the  plaintiffs  rested  on  proof  of  a 
deed  from  A.  J.  Montgomery  and  Martha  B.,  his  wife,  dated 
April  29, 1874,  conveying  the  property  described  in  the  writ  to 
"S.  B.  Hayes  and  Charles  Ha3rs"  in  fee,  the  will  of  Charles 
Hayes,  admitted  to  probate  December  8,  1886,  and  proof  of 
possession  by  the  defendants. 

The  defendants  claimed  title  as  purchasers  of  the  lot  in  dis- 
pute from  the  copartnership  or  firm  of  S.  B.  &  C.  Hayes,  com- 
posed of  Sheldon  B.  Hayes  and  said  Charles  Hayes,  partners  in 
the  manufacture  of  carriages,  etc.,  for  many  years  prior  to 
April  29,  1874,  and  until  as  late  as  May  11, 1891 ;  and  in  their 
case  in  chief  evidence  was  offered  and  admitted  as  follows : 

(a)  That  the  firm  of  S.  B.  &  C.  Hayes,  by  written  articles  of 
agreement  dated  and  duly  acknowledged  July  9,  1873,  pur- 
chased the  lot  in  dispute  from  Mrs.  Martha  B.  Montgomery^ 
for  $3,100,  of  which  $1,100  was  to  be  paid  or  secured  to  Mrs. 
Montgomery,  and  $2,000  was  to  be  paid  to  Edward  Sexton, 
who  owned  and  occupied  the  buildings  on  the  lot  for  a  livery 
stable. 

(6)  That  the  property  was  so  purchased  by  S.  B.  &  C.  Hayes, 
as  expressed  at  the  time,  for  the  purposes  of  the  firm's  business, 
and  that  all  the  purchase  money  was  paid  out  of  the  firm's 
moneys,  as  follows :  $2,000  to  Edward  Sexton  on  April  1, 1874, 
as  provided  in  the  articles,  and  to  Martha  B.  Mont^omeiy 
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$559.45  on  July  14, 1874,  and  $673.38,  including  interest,  on 
December  15, 1874. 

(c)  That,  after  obtaining  possession  of  the  property  in  dis- 
pute, on  or  about  April  1, 1874,  the  firm  of  S.  B.  &  C.  Hayes 
used  the  property  in  their  firm  business,  without  interruption, 
imtil  about  May  11, 1891,  at  first  with  a  "repository"  for  car- 
riages, etc.,  on  part  of  it,  and  a  livery  stable  conducted  by  tlie 
firm  upon  another  part  of  it,  subsequently  renting  the  whole  in 
the  name  of  the  firm  as  landlords,  until  the  date  last  mentioned, 
when  by  articles  of  agreement  the  representatives  of  the  part- 
ners, both  then  deceased,  agreed  to  sell  and  convey,  and  the 
defendants  herein,  in  trust  for  the  Baptist  Church  of  Washing- 
ton, Pa.,  agreed  to  purchase,  the  property  for  $6,300. 

(d)  That  of  said  purchase  money,  the  sum  of  $4,800  was 
paid  in  cash  on  the  date  of  the  articles  to  the  manager  of  the 
partnership  estate  of  S.  B.  &  C.  Hayes,  and  on  May  16, 1891, 
the  said  manager  applied  $4,000  of  said  moneys  to  discharge 
the  balance  of  an  indebtedness  of  S.  B.  &  C.  Hayes  to  John  H. 
Little ;  an  indebtedness  that  was  originally  $7,000,  borrowed  of 
the  Washington  Savings  Bank  in  1878,  when  both  partners 
were  living,  upon  three  judgment  notes  executed  by  ihe  firm  of 
S.  B.  &  C.  Hayes  and  signed  by  Charles  Hayes,  the  plaintiffs* 
testator,  and  subsequently  transferred  by  the  bank  to  said  John 
H.  Little. 

(e)  That  at  once  upon  the  purchase  of  the  property,  the 
Baptist  Church  took  possession,  and  removing  the  old  build- 
ings proceeded  to  erect  thereon  a  large  brick  church  building, 
and  had  nearly  completed  the  same  at  a  cost  of  about  $12,000, 
when,  endeavoring  to  obtain  a  conveyance,  they  for  the  first 
time  learned  of  an  alleged  defect  in  the  record  title. 

Defendants  then  rested  and  the  court  admitted  on  the  part 
of  the  plaintiffs,  after  the  defendants  had  rested,  under  objection 
and  exception  the  testimony  of  Margaret  Hayes,  one  of  the 
plaintiffs,  that  before  the  sale  of  the  property  in  controversy  to 
the  Baptist  Church  she  had  a  conversation  with  Mrs.  Henry 
Hull,  the  wife  of  a  member  of  the  Baptist  Church,  but  who  was 
not  a  member  herself,  in  which  the  witness  said  that  she  was 
opposed  to  the  sale  of  this  property,  and  that  she  never  would 
consent  to  it.    This  was  offered  for  the  purpose  of  showing 
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notice  of  plaintiffs'  claim  of  title  to  the  trustees  of  the  Baptist 
church.  [1] 

The  court,  in  ten  separate  offers,  admitted  under  objection  and 
exception  ten  separate  deeds,  of  different  dates,  for  different 
properties,  in  no  way  connected  with  the  property  in  dispute. 
Some  of  these  deeds  were  to  Sheldon  B.  Hayes  alone,  some  to 
Sheldon  B.  Hayes  and  Charles  Hayes  as  tenants  in  conunon 
and  some  to  Sheldon  B.  Hayes  and  Charles  Hayes,  doing  busi- 
ness under  the  firm  name  of  S.  B.  &  C.  Hayes.  The  purpose 
of  these  offers  was  to  show  that  Sheldon  B.  Hayes  and  Charles 
Hayes  held  some  real  estate  individually,  some  ajs  tenants  in 
common  and  some  as  fii*m  property.  [2,  3, 4, 5,  6, 7,  8, 9, 10, 11] 

The  court  admitted  under  objection  and  exception  the  testi- 
mony of  these  several  plaintiffs  tliat  they  had  never  assented 
directly  or  indirectly  to  the  sale  of  the  property  in  contro- 
versy. [12, 13, 14] 

The  court  charged  in  part  as  follows : 

This  is  an  action  of  ejectment  brought  February  28, 1896, 
by  Margaret  Hayes,  Katherine,  Lola  B.,  Margaret  F.,  Bessie, 
Charles  H.  Hayes  and  Sarah  Forrest,  widow  and  heirs  at  law 
of  Charles  Hayes,  deceased,  against  Milo  C.  Treat,  William  L. 
McCleary  and  Isaac  J.  Dickson,  trustees  of  the  Baptist  Church 
of  Washington,  Pa.,  to  recover  an  undivided  moiety  of  a  lot  of 
ground  situated  on  the  south  side  of  East  Wheeling  street  in 
the  borough  of  Washington,  fronting  on  said  street  sixty-four 
feet  and  extending  back  along  an  alley  eighty-five  feet,  on  which 
the  defendants  have  erected  a  church  edifice,  and  of  which 
property  they  are  shown  to  be  in  possession  at  this  time.  The 
plea  entered  by  the  defendants  is  the  usual  plea  of  not  guilty. 
[There  is  no  dispute  over  the  title  to  the  other  moiety  or  half 
of  this  lot  of  ground  being  in  the  defendants,  it  having  been 
acquired  at  the  same  time  and  by  "the  same  instrument  of  writ- 
ing under  which  the  defendants  claim  they  have  title  to  the 
moiety  claimed  by  the  plaintiffs  in  this  equitable  proceeding. 
Tlie  plaintiffs  in  this  action  claim  an  undivided  moiety  of  this 
lot  of  ground  as  devised  under  the  will  of  Charles  Hayes,  de- 
ceased, the  husband  and  the  father  of  the  plaintiffs.  That  will 
was  read  in  your  hearing.  The  conmion  source  of  title  was 
admitted  to  be  a  deed  of  conveyance,  also  read  in  your  hearing, 
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from  A.  J.  Montgomery  and  Martha,  his  wife,  to  S.  B.  Hayes 
and  Charles  Hayes,  dated  April  29, 1874.  That  the  legal  title, 
or  paper  title,  to  this  moiety  sued  for  in  this  action  is  in  the 
plaintiffs  there  is  no  dispute.  But  this  prima  facie  title  of  the 
plaintiffs  the  defendants  contend  is  not  sufficient  to  dispossess 
them  of  the  equitable  title  in  them  by  reason  of  the  beneficial 
use  and  trust  to  which  this  property  wajs  put  and  held  by  S.  B. 
and  Charles  Hayes  in  the  partnerehip  of  S.  B.  &  C.  Hayes,  from 
which  they  claim  title.]  [15]  [If  the  jury  find  from  the  evi- 
dence that  it  was  so  held  and  used  by  them  as  partnership  prop- 
erty, notwithstanding  the  conveyance  of  Montgomery  and  wife 
was  to  them  as  tenants  in  common,  the  equitable  title  set  up 
by  the  defendants  will  prevail  over  the  legal  title ;  but  on  the 
other  hand  should  you  find  from  the  evidence  that  this  lot  of 
ground  formed  no  part  of  tlie  partnership  property  of  S.  B.  & 
C.  Hayes,  from  the  date  of  the  conveyance  to  them  until  the 
purchase  of  the  property  by  the  defendants,  then  the  title  to 
the  undivided  moiety  contended  for  here  by  the  plaintiffs  is  in 
the  plaintiffs  and  good  in  them  against  all  comers  since  parted 
with  by  Montgomery  and  wife,  if  found  by  you  to  be  the  indi- 
vidual property  of  Charles  Hayes.]  [16]  It  is  not  denied  here 
that  there  was  a  partnership  formed  between  S.  B.  Hayes  and 
Charles  Hayes  many  years  ago,  back  in  the  '40s,  as  was  testi- 
fied to,  for  the  manufacture  and  sale  of  buggies  and  carriages, 
of  vehicles,  and  the  sale  of  lumber ;  that  it  continued  to  be  a 
partnership  composed  only  of  the  original  copartners,  Charles 
Hayes  and  S.  B.  Hayes,  except  from  1867  to  1871,  during  which 
time  two  other  gentlemen  came  in  and  went  out  of  the  firm ; 
the  original  partners  continued  as  such  until  the  time  of  their 
death,  and  the  business  then  being  continued  by  their  survivors, 
and  to  this  day  remaining  unsettled  between  their  respective 
representatives,  as  it  was  shown  that  there  was  a  proceeding  in 
equity  for  the  purpose  of  determining  it  in  this  court.  You 
will  be  relieved,  therefore,  in  this  case  from  determining  often 
a  very  perplexing  question  of  mixed  law  and  fact,  whether  or 
not  a  partnership  existed  between  the  parties,  and  your  duties 
are  therefore  simplified  to  this  question  for  your  determination. 
Was  the  property  in  dispute  partnership  property  under  the  facts 
and  the  law  applicable  thereto? 

Much  of  the  time  occupied  in  trying  this  case  was  on  offers. 
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objections  to  offers,  and  arguments  on  the  admissibility  of  tes- 
timony, but  the  facts  in  the  case,  the  relevant  facts,  are  not 
many  nor  difficult  of  application.  [The  plaintiffs  made  out 
their  prima  facie  case  by  introducing  in  evidence  the  deed  from 
Montgomery  and  wife  and  the  will  of  Charles  Hayes,  and  prov- 
ing possession  by  the  defendants  of  this  property.  That  made 
out  for  them,  gentlemen  of  the  jury,  a  complete  legal  title.]  [17] 
[The  defendants  claim  they  are  entitled  to  a  verdict  at  your 
hands  because  they  have  shown  that  when  one  J.  M.  House  had 
started  an  opposition  factory  across  the  street  from  the  property 
in  dispute,  which  was  a  livery  stable  then,  S.  B.  &  C.  Hayes, 
in  order  to  get  nearer  to  that  opposition  business  and  be  better 
able  to  compete  with  it,  purchased  this  property  with  partner- 
ship funds,  put  in  a  livery  stock,  and  built  as  an  addition  thereto, 
first,  a  two-story  brick  repository,  put  in  a  stock  of  buggies  and 
carriages,  leased  ground  adjacent  thereto,  erected  a  frame  struc- 
ture in  which  they  kept  their  omnibuses  and  horses  for  the 
omnibus  business  in  this  branch  of  the  business, — all  with  part- 
nership funds ;  that  they  employed  from  time  to  time  managers 
for  this  business,  and  that  the  accounts  and  expenses  of  this  busi- 
ness were  kept  in  the  books  of  the  firm  at  the  factory  on  Frank- 
lin street,  and  the  proceeds  of  the  business  there  turned  into  the 
general  partnership  accoimt ;  and  other  facts  and  circumstances 
from  which  the  defendants  claim,  in  connection  with  those 
enumerated,  that  this  property  was  held  for  the  beneficial  owner- 
ship and  uses  of  the  firm  of  S.  B.  &  C.  Hayes,  and  not  by  them 
as  individuals  or  tenants  in  common  as  the  deed  of  conveyance 
imports  on  its  face.]  [18] 

S.  B.  Hayes,  of  this  firm,  died  in  1879,  and  his  interest  in  the 
partnership  passed  by  his  will  to  his  son  Marshall,  and  the  busi- 
ness was  continued  in  connection  with  the  surviving  partner, 
Charles  Hayes.  Charles  Hayes  died  in  1886,  and  the  business 
was  continued  by  Marshall  Hayes,  who  died  in  1891,  when  Shel- 
don B.  Hayes,  son  of  Marshall  Hayes,  continued  to  run  the  busi- 
ness for  a  short  time,  when  efforts  were  made  by  the  executors  of 
Charles  Hayes  to  wind  up  the  business.  By  the  will  of  Charles 
Hayes  his  executors  were  empowered  to  sell  the  real  estate  of 
the  firm  for  the  payment  of  the  debts  of  the  firm.  From  time 
to  time  the  property  in  dispute  here,  the  rents  and  issues  from 
it,  were  also  turned  into  the  partnership  account.    A  consider- 
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able  sum  was  owing  to  John  H.  Little,  who  held  the  firm's  paper 
for  some  years,  and  this  property  in  dispute  was  offered  for  sale 
and  finally  sold  for  $6,300,  by  articles  of  agreement  entered  into 
by  Sheldon  Hayes  and  George  Hayes,  representing  Hie  interest 
of  Marshall  Hayes,  which  was  at  one  time  that  of  S.  B.  Hayes, 
and  the  executors  of  Charles  Hayes,  to  assist  in  winding  up  the 
firm  business,  on  the  one  part,  and  the  defendants  in  this  suit 
on  the  other  part,  who  paid  $4,800  of  the  purchase  money,  which 
was  applied  in  payment  of  the  firm's  old  indebtedness  to  Little, 
entered  into  possession  of  the  property  under  these  articles  of 
agreement  read  to  you,  dated  May  11, 1891,  removed  the  stable 
and  repository  and  erected  thereon  the  church  building  now  to 
be  seen  on  this  lot  of  ground.  Under  this  article  of  agreement 
the  defendants  here,  having  both  the  title  of  S.  B.  and  C.  Hayes 
in  this  property,  are  entitled  to  a  deed  when  the  consideration 
money  is  paid  in  full. 

The  plaintiffs  testify  that  they  never  gave  any  authority  to 
any  one  to  sell  the  interest  they  claim  in  this  property,  or  con- 
sented to  the  sale  of  it.  If  you  find  it  was  partnership  property, 
no  authority  or  consent  from  them  was  necessary,  as  authority 
to  sell  was  vested  in  Charles  Hayes'  executors  in  connection 
with  the  managers  of  the  then  existing  firm  by  reason  of  its  still 
being  unsettled  or  wound  up.  If  it  is  found  by  you  to  be  the 
separate  property  of  Charles  Hayes,  then  it  could  not  be  sold 
without  their  consent  or  authority, — ^that  is,  the  plaintififa  in  this 
case, — and  the  only  manner  in  which  they  could  be  defeated  in 
this  action  would  be  by  the  doctrine  of  estoppel,  which  has  been 
set  up  here  but  not  seriously  urged ;  and  even  that  would  not 
affect  Charles  Hayes,  one  of  the  plaintiffs  here, — the  doctrine  of 
estoppel  if  it  were  applied  here  would  not  affect  Charles  Hayes, 
the  young  man,  because  it  was  proved  that  at  that  time  he  was 
not  of  age. 

[An  estoppel  is  where  one  claiming  a  title  to  property  stands 
by,  as  it  is  said,  and  permits  an  innocent  purchaser  for  value  to 
enter  upon  the  property  claimed  and  make  improvements,  with- 
out asserting  title.  It  is,  in  law,  an  act  or  admission  that  afteiv 
wards  cannot  legally  be  denied;  and  if  you  should  be  satisfied 
from  the  evidence  that  the  plaintiffs  in  this  case  knew  of  the 
sale  and  interposed  no  objections  thereto,  and  suffered  the  de- 
fendants to  go  on  with  their  improvement  without  asserting 
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their  title  as  they  now  set  it  up,  Hiey  are  in  law  estopped  from 
asserting  it  in  this  action.  And  the  same  principle  would  apply, 
gentlemen  of  the  jury,  to  the  defendants.  It  is  alleged  that 
they  had  notice  before  they  bought  or  tore  down  the  old  struc- 
ture or  commenced  the  erection  of  the  new ; — if  they  had  infor- 
mation that  Hie  title  was  defective  or  that  the  Hayeses  here 
claimed  to  have  an  interest  in  this  property,  then  it  would  have 
been  their  business  to  have  investigated.  Both  upon  the  ques- 
tion of  acquiescing  by  the  plaintiffs  in  what  was  done  by  way 
of  improving  this  property,  and  also  of  notice  on  the  part  of 
the  defendants  as  to  the  existing  title  claimed  by  the  plaintiffs, 
you  will  take  all  the  evidence  into  account  concerning  that,  and 
determine  whether  or  not  upon  either  of  those  branches  of  the 
case  one  side  or  the  other  are  entitled  to  any  serious  considera- 
tion in  this  investigation.  You  will  recall  all  the  testimony 
touching  upon  that  branch  of  the  case  and  give  it  the  weight 
you  think  it  entitled  to  receive,  as  it  is  your  duty  to  consider 
all  the  evidence  in  the  case,  as  from  it  you  are  to  determine  the 
rights  of  these  parties.]  [19] 

[Now,  as  to  the  law,  gentlemen  of  tiie  jury.  This  is  an 
equitable  proceeding  as  distinguished  from  one  where  the  par- 
ties stand  purely  on  their  legal  rights ;  and  the  general  rule  of 
equity  as  applied  in  courts  of  equity  is,  that  real  estate  pui^- 
chased  for  and  appropriated  to,  or  intended  to  be  used  for  part- 
nership purposes,  and  paid  for  out  of  partnership  funds,  is 
partnership  property,  although  the  legal  title,  such  as  that  under 
which  the  plaintiffs  in  this  action  claim  and  have  shown,  is 
taken  in  the  individual  names  of  the  partners,  or  in  the  name 
of  one  of  the  partners,  or  in  the  name  of  a  third  person  even, 
equity  will  hold  the  party  holding  the  legal  title,  or  his  heirs  in 
case  of  his  death,  as  trustees  for  the  firm :  1  Lindley  on  Part. 
Am.  ed.  p.  384,  n. ;  Abbott's  App.,  60  Pa.  234;  Lacy  v.  Hall, 
37  Pa.  360 ;  Erwin's  App.,  39  Pa.  635 ;  and  many  other  Penn- 
sylvania cases,  as  well  as  those  of  other  states,  we  might  cite. 
In  these  cases  it  is  distinctly  laid  down  that  land  bought  for 
partnership  purposes  and  paid  for  out  of  partnership  funds  is 
partnership  property,  though  conveyed  by  deed  to  the  partners 
as  tenants  in  common,  to  use  t^e  language  of  Abbott's  Appeal. 
Real  property,  purchased  with  partnership  funds  and  held  for 
the  purposes  of  the  firm,  is  held  by  courts  of  equity  as  consti- 
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tuting  a  part  of  the  stock  of  t^e  partnership ;  it  leaves  the  legal 
title  undisturbed  except  so  far  as  may  be  necessary  to  protect 
the  equitable  rights  of  the  respective  parties.  Such  real  estate 
is  regarded  in  equity  as  personal  properly  so  far  as  may  be 
necessary  for  the  payment  of  debts  and  the  adjustment  of 
accoimts  between  the  partners.  In  equity  this  property  in  dis 
pute,  if  found  by  the  jury  that  it  was  purchased  with  partner- 
ship funds  and  devoted  to  partnership  uses,  would  be  regarded 
as  held  in  trust  as  partnership  property,  and  therefore  subject 
to  the  rules  applicable  to  partnership  personal  property,  and 
liable  to  the  claims  of  the  partners,  or  their  survivors,  upon 
each  other,  and  the  debts  of  the  partnership.  Real  property  so 
purchased  which  remains  after  pa3ring  the  debts  of  the  firm 
and  the  just  and  equitable  claims  of  the  different  members  of 
the  firm,  as  between  themselves,  is  considered  and  treated  as 
real  estate. 

We  deem  it  unnecessary  to  say  anything  further  to  you  upon 
the  law  of  the  case.]  [20]  [The  degree  of  proof  necessary  to 
establish  that  this  was  partnership  property  must  be  clear,  ex- 
plicit and  unequivocal  from  all  the  evidence  in  the  case,  or  to 
use  the  language  of  a  more  recent  decision,  clear,  precise  and 
indubitable.]  [21]  [Your  verdict,  if  you  should  find  for  the 
plaintiffs,  would  be  for  the  plaintiffs  for  the  land  in  dispute, 
which  is  described  in  the  praecipe  for  the  writ  to  be  an  undivided 
one  half  of  this  lot  of  ground.]  [22]  If  you  find  for  the  defend- 
ants you  simply  return  a  verdict  for  the  defendants.  Should 
you  fibad  that  this  was  not  partnership  property  but  the  in- 
dividual property  of  Charles  Hayes,  and  fibad  that  the  plaintiffs 
are  estopped  in  any  way  under  the  law  of  estoppel  as  previously 
stated,  you  will  still  find  for  the  defendants  except  as  to  the 
interest  of  Charles  Hayes,  one  of  the  plaintiffs  here,  for  his  un- 
divided interest,  which  would  be  one  seventh  of  one  half,  or  one 
fourteenth  of  the  whole.  But  if  you  find  from  evidence  in  the 
case,  and  the  law  that  you  must  apply  thereto  as  a  fact,  that  it 
was  partnership  property,  then  the  title  set  up  here  by  the  de- 
fendants ia  good  as  against  the  legal  titie  not  denied  to  be  in 
the  plaintiffs. 

Plaintiffs'  point  and  answer  thereto  among  others  were  as 
follows : 

10.  The  proof  necessary  to  convert  real  estate  conveyed  to 
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the  partners  as  tenants  in  common  into  partnership  assets  must 
be  clear,  explicit  and  unequivocal,  and  in  the  absence  of  such 
proof  the  verdict  of  the  jury  must  be  for  the  plaintiffs.  Aniwer : 
Affirmed.  [23] 

Defendants'  point  and  answer  thereto  among  others  were  ajs 
follows: 

2.  If  the  jury  find  from  the  evidence  that  the  land  in  dispute 
was  purchased  by  the  firm  of  S.  B.  &  C.  Hayes  for  use  in  their 
partnership  business,  and  was  paid  for  with  partnership  funds, 
and  was  devoted  by  them  to  use  in  the  partnership  business, 
the  firm  of  S.  B.  &  C.  Hayes  became  the  beneficial  owners  of  the 
said  land,  and  their  title  must  prevail  in  this  suit  against  the 
legal  title  of  Charles  Hayes  as  a  tenant  in  common  with  S,  B. 
Hayes,  and  the  verdict  should  be  for  the  defendants.  Answer: 
That  is  affirmed,  if  you  find  that  to  be  the  case.  [24] 

Verdict  and  judgment  for  plaintiffs.    Defendants  appealed. 

Errors  assigned  among  others  were  (1-14)  various  rulings 
on  evidence  (16-24)  above  instructions,  quoting  them ;  (25)  the 
charge  was  misleading  and  confusing. 

David  SterretU  and  Boyd  Crumrine^  with  them  J.  M,  Braden 
and  E.  E,  Crumrine^  for  appellants. — The  equitable  title  under 
the  articles  of  July  9,  1878,  as  sustained  by  the  evidence,  was 
the  main  branch  of  the  defendants'  case.  The  articles  trans- 
ferred the  estate  in  equity,  and  the  vendor,  Mrs.  Martha  Mont- 
gomery, became  a  trustee  for  the  purchasers :  2  Add.  on  Cont., 
872;  Seton  v.  Slade,  7  Ves.  274 ;  Taylor  v.  Abbott,  41  Pa.  352. 

When  the  purchase  money  has  been  paid  in  full  under  the 
articles  of  purchase,  the  legal  estate  becomes  a  dry  trust,  and 
the  holder  of  the  equitable  title  can  compel  a  conveyance :  Kay 
V.  Scates,  37  Pa.  31 ;  Ogden's  App.,  70  Pa.  501 ;  Keyser's  App., 
67  Pa.  236 ;  Riel  v.  Gannon,  161  Pa.  289 ;  Rife  v.  Geyer,  59  Pa. 
393 ;  Jamison  v.  Dimock,  95  Pa.  52 ;  White  v.  Patterson,  139 
Pa.  429 ;  Todd  v.  Campbell,  32  Pa.  250 ;  Reno  v.  Moss,  120  Pa. 
67;  Wylie  v.  Mansley,  132  Pa.  65;  Dougan  v.  Blocher,  24 
Pa.  28 ;  Piersol  v.  Neill,  68  Pa.  420 ;  O'Hara  v.  Dilworth,  72 
Pa.  897 ;  Lewis  v.  Baker,  151  Pa.  529. 

It  is  clear,  upon  principle  and  authority,  that  there  was  no 
merger  of  the  equitable  estate  created  by  the  articles  of  July  9, 
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1873,  in  the  alleged  Jegal  title  transferred  by  the  deed  of 
April  29,  1874:  Carrow  v.  Headley,  165  Pa.  96;  Wallace  v. 
Blaii*,  1  Gr.  75;  Broom's  Leg.  Maxims,  176 ;  Pennock  v.  Eagles, 
102  Pa.  296 ;  Wagner  v.  Wanrich,  1  Woodw.  37. 

It  will  be  observed  that  from  the  beginning  of  the  defend- 
ants' case  to  the  end,  every  offer  made  to  show  the  equitable 
estate  in  the  defendants  was  met  by  the  repeated  and  persistent 
objection  that  the  apparent  legal  estate  conveyed  by  the  Mont- 
gomery deed  could  not  be  affected  by  the  evidence  offered,  in 
utter  forgetfulness  of  the  settled  rule  that  no  careful  convey- 
ancer wiU  ever  pass  a  deed  for  firm  property  when  made  to  a 
firm  in  its  firm  name ;  that,  owing  to  the  fact  that  in  a  partner- 
ship, "  every  addition  or  retirement  of  a  member,  though  the 
business  be  conducted  under  the  same  name,  ends  the  old  aud 
forms  a  new  and  distinct  firm,  ...  a  deed  to  or  by  a  firm,  in  a 
conventional  name,  either  wholly  fails  to  convey  tiie  legal  title 
or  is  wholly  defective :  Bates  Law  of  Part.  sec.  174. 

The  fact  that  the  plaintiffs'  witnesses  did  not  consent,  directly 
or  indirectly,  to  the  sale  of  the  property  to  the  defendants,  was 
immaterial.  There  was  evidence  of  an  estoppel  to  be  submitted 
to  the  jury  in  this  case :  2  Beach  Modem  Equity,  sec.  1, 105 ; 
Morgan  v.  R.  R.,  96  U.  S.  716 ;  Chapman  v.  Chapman,  59  Pa. 
214;  Woods  v.  Wilson,  37  Pa.  379;  Logan  v.  Gardner,  136 
Pa.  588. 

Impressed  with  the  conviction  that,  under  the  unimpeached 
and  uncontradicted  evidence  in  the  case,  the  property  in  dis- 
pute at  the  time  of  its  purchase  by  the  defendants  was  the 
partnership  property  of  S.  B.  &  C.  Hayes,  and  passed  by  the 
purchase  to  the  defendants,  we  submit  that  there  wajs  nothing 
to  leave  to  the  jury  upon  the  subject,  and  nothing  to  support 
their  verdict  for  the  plaintiffs :  1  Lindley  on  Part.  6th  ed. 
Wentworth,  ed.  1888 ;  Shanks  v.  Klein,  104  U.  S.  18.  Real 
estate  belonging  to  a  partnership  is  in  equity  treated  as  person- 
alty, so  far  as  is  necessary  to  preserve  the  equities  of  the  part- 
ners and  partnership  creditors ;  in  other  respects  it  is  realty : 
West  Hickory  Mining  Assn.  v.  Reed,  80  Pa.  88 ;  Moderwell  v. 
Mullison,  21  Pa.  257 ;  Lacy  v.  Hall,  37  Pa.  360 ;  Erwin's  App., 
89  Pa.  535;  BiUmyer  v.  Sleifer,  2  Pitts.  539;  Abbott's  App., 
60  Pa.  284;  Meason  v.  Kaine,  63  Pa.  335;  Ebbert's  App.,  70 
Pa.  79;  Moore  v-  Wood,  171  Pa.  365;  Warriner  v.  Mitchell, 
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128  Pa.  158;  CoUner  v.  Greig,  137  Pa.  606 ;  Titusville  Bank's 
App.,  83  Pa.  203;  Gunnison  v.  Loan  Co.,  175  Pa-  303;  Fos- 
ter's App.,  74  Pa.  391. 

T.  F.  Birch^  for  appellees. — In  Pennsylvania  the  decisions 
have  been  uniform  to  the  effect  that  when  a  conveyance  is  taken 
by  the  individuals  composing  a  firm  as  tenants  in  common,  they 
must  be  so  considered :  Lancaster  Bank  v.  Myley,  13  Pa.  544 
Hale  V.  Henrie,  2  Watts,  143 ;  Ridgway,  Budd  &  Co.'s  App.. 
15  Pa.  181 ;  Coder  v.  Ruling,  27  Pa.  84  ;  Erwin's  App.,  39  Pa. 
535 ;  Frye  v.  Shepler,  7  Pa.  91 ;  Haslet  v.  Haslet,  6  Watts, 
464 ;  Chadwick  v.  Felt,  35  Pa.  305  ;  Ebbert's  App.,  70  Pa.  79  ; 
Jones's  App.,  70  Pa.  169 ;  Meily  v.  Wood,  71  Pa.  488 ;  Fos- 
ter's App.,  74  Pa.  391 ;  Geddes'  App.,  84  Pa.  485 ;  Holt's  App., 
98  Pa.  257.  It  is  not  competent  to  show  by  parol  that  real 
estate  conveyed  to  two  persons  as  tenants  in  common  is  partner- 
ship property :  McDermot  v.  Laurence,  7  S.  &  R.  438 ;  Gunni- 
son V.  Erie  Dime  Savings  &  Loan  Co.,  157  Pa.  303 ;  Harding 
V.  Devitt,  10  Phila.  95.  It  is  true,  equity  will  in  case  of  fraud 
or  mistake  reform  a  written  contract  so  as  to  conform  to  the 
intention  of  the  parties,  Snyder  v.  May,  19  Pa.  235,  but  the  party 
alleging  the  mistake  must  establish  it  by  clear,  precise  and  in- 
dubitable evidence :  Stine  v.  Sherk,  1  W.  &  S.  195 ;  Logue's 
App.,  104  Pa.  136 ;  Sylvius  v.  Kosek,  117  Pa.  67 ;  Breneiser 
V.  Davis,  141  Pa.  85 ;  Van  Horn  v.  Munell,  145  Pa.  497.  It 
is  not  for  the  court  to  rule  as  a  matter  of  law,  that  words  amount 
to  an  estoppel  in  pais :  Brubaker  v.  Okeson,  36  Pa.  519 ;  Maynes 
V.  Atwater,  88  Pa.  496. 

Notice  affecting  the  title  to  land  or  acts  to  be  done  upon  it 
need  only  be  given  to  the  tenant  in  possession :  Paden  v.  Akin, 
7  W.  &  S.  456  ;  Gregg  v.  Patterson,  9  W.  &  S.  197 ;  McMahan 
V.  McMahan,  13  Pa.  376  ;  Story's  Equity,  sees.  64,  96,  97, 117, 
243 ;  Knouff  v.  Thompson,  16  Pa.  357  ;  Hill  v.  Epley,  31  Pa. 
331 ;  HiU  v.  Meyers,  43  Pa.  170 ;  Allen  v.  Allen,  45  Pa.  468 ; 
Lawrence  v.  Luhr,  65  Pa.  236 ;  Thompson's  App.,  126  Pa.  367 ; 
McAninch  v.  Laughlin,  13  Pa.  371 ;  Rogers  v.  Walker,  6  Pa. 
374;  Innis  v.  Templeton,95  Pa.  262. 

Opinion  by  Mb.  Justice  Williams,  November  9, 1896 : 
Sheldon  B.  Hayes  and  Charles  Hayes  were  brothers  and  part- 
ners in  business.    The  time  when  the  partnership  was  entered 
Vol.  oLxxvin— 21 


Digitized  by 


Google 


822  HAYES  et  al.  v.  TREAT  et  al.,  AppeUaots. 

Opinion  of  the  Court.  [178  Pa. 

into  does  not  appear  but  it  seems  to  have  been  in  existence  and 
to  have  been  successfully  conducted  for  many  years  prior  to 
1878.  In  that  year  they  entered  into  an  agi^eement  as  partners 
for  the  purchase  from  Mrs.  Martha  B.  Montgomery  of  the  lot 
of  land  in  the  borough  of  Washington  now  in  controversy,  for 
the  price  of  HfSjlOO.  The  purchase  money  was  paid  out  of  part- 
nership funds.  They  entered  into  possession  as  partners  and 
conducted  a  partnership  business  upon  it.  The  deed  was  made 
to  them  in  1874,  and  names  the  individual  partners,  S.  B.  Hayes 
and  Charles  Hayes,  as  the  grantees.  S.  B.  Hayes  died  in  1879, 
but  his  son  Marshall  took  his  place  in  the  firm,  and  the  business 
was  continued  for  the  benefit  of  the  surviving  partner,  Charles 
Hayes,  and  the  family  of  his  deceased  brother,  no  settlement 
having  been  made.  Charles  died  in  1886,  but  the  firm  business 
was  continued  under  the  same  firm  name  and  without  settlement 
until  the  death  of  Marshall  Hayes  in  1891.  After  his  death 
his  executors  and  the  executors  of  Charles  Hayes  joined  in  a 
sale  of  the  lot  in  controversy  to  the  defendants  for  the  sum  of 
$6,800,  treating  it  as  a  part  of  the  property  of  the  partnerahip. 
The  purchasers  paid  $4,800  in  hand  upon  the  contract,  of  which 
$4,000  was  at  once  applied  to  the  payment  of  a  partnership 
debt  contracted  in  1884,  some  two  years  before  the  death  of 
Charles  Hayes.  For  this  debt  the  estate  of  Charles  was  liable, 
and  the  payment  made  upon  it,  at  least  to  the  extent  of  half  of 
the  amount,  was  in  relief  of  the  estate  of  Charles  Hayes.  The 
plaintiffs  are  the  widow  and  heirs  at  law  of  Charles,  and  their 
claim  in  this  case  rests  on  the  position  that  S.  B.  and  Charles 
Hayes  were  tenants  in  common  in  this  lot,  and  that  the  undi- 
vided one  half  of  the  title  descended  to  them  at  the  death  of 
Charles  Hayes  as  a  part  of  his  individual  estate.  The  control- 
ling question  upon  the  trial  in  the  court  below  was  therefore 
whether  this  lot  of  land  was  held  by  S.  B.  Hayes  and  Charles 
Hayes  as  partnership  property  or  as  their  individual  property. 
This  in, the  absence  of  any  written  declaration  upon  the  subject 
by  the  grantees  named  in  the  deed  was  to  be  determined  by  their 
*».onduct  and  the  ownership  of  the  fund  out  of  which  the  pur- 
chase money  was  paid.  The  question  is  not  raised  by  creditors 
of  either  the  firm  or  the  individual  members  of  it,  but  by  the 
heirs  at  law  of  one  of  the  partners  against  the  executors  of  their 
ancestor.     Tliere  is  therefore  no  question  of  priority,  or  of  no- 
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tice,  to  be  considered,  but  simply  one  of  ownership.  What  was 
tlie  fact  as  to  the  ownership  as  between  these  brothers,  S.  B. 
and  Charles  Hayes  ? 

The  general  rule  is  that  if  the  real  estate  is  bought  witli  part- 
neiship  funds  and  for  partnership  purposes  it  is  partnership 
property  notwithstanding  the  deed  may  be  made  to  the  individu- 
als of  whom  the  firm  is  composed.  Bates  on  the  Law  of  Partner- 
ship, par.  280.  Our  own  cases  holding  this  general  doctrine 
are  numerous  and  consistent.  In  Erwin's  Appeal,  39  Pa.  535, 
the  title  was  in  the  name  of  one  of  the  partners,  but  the  lot 
had  been  bought  for  partnership  purposes  and  paid  for  out  of 
partnership  moneys.  For  some  reason  it  had  not  been  used  by 
the  firm,  but  it  was  held  to  be  partnership  property,  and  its 
proceeds  were  distributed  among  partnership  creditors  in  pref- 
ence  to  the  creditors  of  the  grantee  named  in  the  deed.  So  in 
Abbott's  Appeal,  50  Pa.  234,  this  was  the  only  question  raised, 
and  we  said  that  the  presumption  arising  from  the  fact  that  the 
deed  was  to  the  individual  partners  was  rebutted  by  the  facts 
that  the  land  was  bought  for  partnership  purposes  and  paid  for 
with  partnership  funds.  Under  such  a  state  of  facts  the  gran- 
tees named  in  the  deed  take  the  legal  title  in  trust  for  their  firm 
which  pays  the  purchase  money  and  for  whose  use  the  purchase 
is  made.  To  the  same  effect  are  Meason  v.  Kaine,  63  Pa.  335. 
West  Hickory  Mining  Association  v.  Reed,  80  Pa.  38.  Shafer's 
Appeal,  106  Pa.  49,  states  the  rule  very  fully,  and  that  pay- 
ment of  the  purchase  money  out  of  the  partnership  funds  for 
property  bought  for  firm  uses  rebuts  the  presumption  arising 
from  a  deed  to  the  individual  members  of  the  firm.  Warriner 
v.  Mitchell  et  al,  128  Pa.  158,  takes  the  distinction  between  a 
contest  made  by  creditors  and  one  made  by  the  partners  with 
each  other.  In  the  latter  case  it  was  held  that  land  bought 
with  partnership  funds,  used  for  partnership  purposes,  and 
treated  as  partnership  property,  is  partnership  assets  notwith- 
standing the  title  may  be  held  by  the  individual  partners.  The 
same  rule  was  stated  in  Collner  v.  Greig,  et  al.,  187  Pa.  606. 
The  importance  to  be  given  to  the  fact  tiiat  the  property  had 
heen  bought  for  some  partnership  purpose  is  illustrated  by 
Coder  et  al.  v.  Huling,  27  Pa.  84,  where  it  was  held  that  if  the 
property  had  not  been  purchased  for  the  use  of  the  firm  the  pay- 
ment of  the  purchase  money,  standing  alone,  would  not  rebut 
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the  presumption  arising  from  a  deed  made  to  the  individual 
partners.  In  this  case  therefore  we  are  of  opinion  that,  as  the 
plaintiff  relied  upon  the  presumption  arising  from  the  deed,  the 
learned  judge  would  have  been  warranted  in  telling  the  jury 
that  if  satisfied  that  the  land  in  controversy  had  been  bought 
for  the  use  of  the  firm  of  S.  B.  and  Charles  Hayes,  had  been 
paid  for  with  partnership  moneys,  and  treated  by  them  during 
their  lives  as  partnership  property,  the  presumption  arising  from 
the  deed  was  fully  rebutted,  and  the  plaintiffe  could  not  recover 
against  the  vendee  of  the  representatives  of  the  partnership. 
This  view  of  the  main  question  presented  on  this  record  makes 
the  treatment  of  the  several  assignments  of  error  separately  a 
matter  of  little  importance,  but  as  the  case  goes  back  it  may  be 
best  briefly  to  consider  them.  The  first  assignment  is  sustained. 
It  relates  to  an  effort  to  show  notice  to  the  trustees  of  the  Bap- 
tist church.  Proof  of  a  conversation  between  one  of  the  plain- 
tiffs and  a  woman  who  was  not  even  a  member  of  the  church, 
but  whose  husband  was,  although  he  was  not  one  of  the  trus- 
tees, is  wholly  incompetent  for  the  purpose  of  showing  notice. 
The  assignments  numbers  two  to  eleven  inclusive  are  to  the 
admission  of  deeds  for  other  property  having  no  relation  to 
the  property  in  controversy,  but  purchased  at  various  times  by 
the  firm  or  one  of  its  members  for  purposes  not  disclosed  by  the 
testimony.  These  assignments  are  sustained.  Numbers  twelve, 
thirteen  and  fourteen  are  to  the  admission  of  the  testimony  of 
the  several  plaintiffs  to  show  that  they  had  not  assented  directly 
or  indirectly  to  the  sale  of  the  property  to  the  trustees  of  t^e 
Baptist  church.  This  could  only  be  competent  in  case  their 
assent  had  been  alleged  by  the  defendant.  It  is  wholly  imma- 
terial whether  they  gave  or  withheld  their  assent  if  this  was 
partnership  property.  The  twenty-first  and  twenty-third  assign- 
ments relate  to  the  character  of  the  proof  required  in  cases 
where  a  written  instrument  is  alleged  to  be  different  from  the 
agreement  actually  made  by  the  parties,  and  its  reformation  is 
sDught.  The  general  rule  in  such  cases  is  as  stated,  but  the 
simple  affbmance  of  the  points  embodied  in  these  assignments 
was  upon  the  .evidence  in  this  case  calculated  to  mislead  the 
jury.  The  evidence  of  the  plaintiff  was  the  deed  from  Mont- 
gomery and  wife  and  the  presumption  arising  upon  it.  The 
proofe  of  the  defendant  showed  the  facts  necessary  to  rebut  that 
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presumption  and  establish  the  title  of  the  partnership.  This 
evidence  was  clear  and  precise,  and,  as  we  understand,  no  effort 
was  made  to  reply  to  it,  or  throw  doubt  upon  it.  If  so  it  may 
be  said  that,  subject  to  the  credibility  of  the  witnesses,  it  was 
indubitable.  If  the  jury  were  satisfied  by  it  that  the  partners 
bought  the  lot  for  partnership  uses,  with  partnership  money 
and  treated  it  as  partnership  property,  then  the  prima  facies  of 
the  deed  was  successfully  overcome  and  the  title  of  the  partner- 
ship established.  It  was  not  error  to  affirm  these  points,  as  we 
have  already  said,  but  it  would  have  been  better  to  have  ex- 
plained the  extent  of  the  application  of  tlie  rule  invoked  in  this 
case  upon  the  evidence  that  was  before  the  jury. 

The  remaining  assignments  of  error  relate  to  some  phase  of 
the  general  question  which  we  have  already  considered  and  do 
not  require  to  be  separately  treated. 

The  judgment  is  reversed  and  a  venire  &cias  de  novo  awarded. 


In  re  Petition  of  Cora  E.  Fisher  for  the  Appointment  of 
Viewers  to  ascertain  the  damages  and  assess  the  bene- 
fits resulting  from  the  change  of  grade  of  Woodland 
Avenue.     Appeal  of  the  City  of  Allegheny. 

StreeU—CansHiutional  law — DeclaraHon  of  rights^ Ad  of  April  1,  1870. 

The  act  of  April  1, 1870,  P.  L.  751 ,  entitled  **  An  act  relative  to  streets  in 
the  city  of  Allegheny/*  in  so  far  as  it  makes  the  city  a  judge  in  its  own 
case  in  condemnation  proceedings,  is  a  palpable  violation  of  the  declara- 
tion of  rights,  and  is  unconstitutional. 

Street&^Cfhange  of  grade— Act  of  May  16. 1891— /?em«dy.* 
A  party  entitled  to  relief  will  not  be  turned  away  from  the  courts  be- 
cause his  property  has  been  taken,  injured  or  destroyed  under  a  local  law 
that  makes  no  provision  for -compensation,  so  long  as  a  general  law  can 
be  found  which  supplies  the  deficiency  in  the  local  law,  and  gives  him  an 
ample  remedy. 

The  city  of  Allegheny  changed  the  grade  of  one  of  its  streets.  It  had  a 
right  to  do  so  both  under  the  act  of  April  1,  1870,  P.  L.  751,  and  the  act 
of  May  16,  1891,  P.  L.  76.  The  act  of  1870  made  no  legal  provision  for 
ascertaining  the  damages  done  by  the  change  of  grade.  Eeld,  that  a  land- 
owner injured  by  the  change  of  grade  had  a  right  to  avail  himself  of  the 
remedy  provided  by  the  act  of  1891. 
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Argued  Oct  26, 1896.  Appeal,  No.  15,  Oct  T.,  1896,  by 
the  city  of  Allegheny,  from  order  of  C.  P.  No.  3,  Allegheny  Co., 
Aug.  T.,  1895,  No.  107,  confirming  report  of  road  viewers. 
Before  Stberbtt,  C.  J.,  Gbben,  Williams,  McCollum, 
MrrcHBLL,  Dean  and  Fell,  JJ.    Affirmed. 

Petition  of  Cora  E.  Fisher  for  the  appointment  of  viewers  to 
ascertain  the  damages  and  assess  the  benefits  resulting  from  the 
change  of  grade  of  Woodland  avenue  in  the  Eleventh  ward  of 
the  city  of  Allegheny. 

From  the  record  it  appeared  that  tiie  petition  was  presented 
on  May  26,  1895.  Viewers  were  duly  appointed,  but  before 
they  made  their  report  a  petition  was  filed  by  the  city  of  Alle- 
gheny for  a  rule  to  show  cause  why  the  appointment  of  the  view- 
ers should  not  be  vacated.  The  ground  alleged  for  the  vacation 
of  the  appointment  of  viewers  was  that  proceedings  to  assess 
benefits  and  damages  had  already  been  had  under  the  act  of 
April  1,  1870,  P.  L.  751,  for  the  change  of  grade  of  Woodland 
avenue,  and  that  the  report  in  these  proceedings  had  been  con- 
firmed by  councils.  This  rule  was  discharged,  and  subsequently 
the  court  confirmed  the  report  of  viewers  appointed  upon  the 
petition  of  Cora  E.  Fisher. 

ErrorB  assiffned  were  (1)  in  entertaining  the  petition  for  the 
appointment  of  viewers ;  (2)  in  not  vacating  the  appointment 
of  viewers ;  (3)  in  not  confirming  thB  report  of  the  viewers. 

Geo.  Elphin»tone^  with  him  Elliott  Rodgers^  for  appellant. — 
The  grade  of  the  street  in  question  in  this  case  was  established 
and  the  grading  thereof  effected  under  local  law.  There  was 
no  petition  of  property  owners  asking  for  the  improvement,  and 
under  the  said  law  there  was  no  nece^^ity  therefor.  The  act  of 
1891  requires  such  petition  and  provides  for  the  quashing  of 
ordinances  passed  without  it.  It  affords  a  complete  system  for 
street  improvements,  and  its  provisions  with  reference  to  view- 
ers are  evidently  only  intended  to  apply  to  improvements  effected 
under  that  system :  Hand  v.  Fellows,  148  Pa.  .456 ;  Hanover 
Borough's  Appeal,  150  Pa.  204. 

It  is  not  contended  that  the  act  of  1870  violates  the  constitu- 
tion, as  being  special  or  local  legislation,  for  it  was  enacted  four 
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years  before  such  legislation  was  prohibited.  The  law  does 
not,  therefore,  come  within  the  reason  given  for  the  overthrow 
of  the  act  of  1889,  in  Wyoming  street,  137  Pa.  494. 

The  assessment  of  benefits  to  pay  for  local  improvements  has 
long  been  regarded  as  a  species  of  taxation,  the  power  to  levy 
which  the  legislature  can  intrust  to  municipalities.  This  in  no 
wise  interferes  with  the  powers  of  the  quarter  sessions ;  councils 
and  the  court  may  have  concurrent  jurisdiction :  Li  re  Twenty- 
eighth  Street,  102  Pa.  140. 

If  the  act  of  1870  is  unconstitutional,  the  remedy  of  the  prop- 
erty owner  is  trespass.  We  tliink  it  incompetent  to  him  to 
subject  other  property  owners  and  the  city  to  assessments  of 
benefits  and  damages  made  by  a  tribunal  of  viewers,  under  the 
act  of  1891. 

Charles  W.  Dalhinger^  for  appellees. — The  Supreme  Court  in 
Huckestein  v.  Allegheny,  165  Pa.  367,  on  January  7,  1895, 
practically  decided  that  the  appointment  of  viewers  by  Alle- 
gheny city  on  change  of  grade  was  unconstitutional,  basing  their 
opinion  on  the  case  of  Wyoming  Street,  reported  in  137  Pa.  494. 

That  the  city  had  the  power  to  change  grades  and  grade  streets 
under  the  act  of  1870  is  unquestioned,  and  that  it  had  the  same 
power  under  prior  acts  is  also  a  fact,  and  further  it  is  a  fact  that 
it  had,  and  still  has,  the  implied  power  possessed  by  all  munici- 
palities :  City  of  Williamsport  v.  Com.,  84  Pa.  493;  White  v. 
Borough  of  McKeesport,  101  Pa.  394 ;  Com.  v.  George,  148 
Pa.  466. 

There  being  no  question  as  to  the  power  of  Allegheny  to 
make  the  said  improvement  there  can  be  no  question  as  to  the 
validity  of  the  present  proceedings  under  the  act  of  1891.  In  re 
Shawmont  Ave.,  6  Dist  Rep.  192;  West  Chester  Alley,  160 
Pa.  92. 

Before  the  passage  of  the  act  of  1891,  our  remedy  was  un- 
doubtedly by  suit  in  trespass,  but  since  the  enactment  of  that 
law  such  an  action  will  not  lie :  Beltzhoover  Borough  v.  Goll- 
ings,  101  Pa.  293 ;  Power  v.  Borough  of  Ridgeway,  149  Pa.  317. 
Suit  in  trespass  is  the  proper  remedy  where  the  municipality 
inflicts  an  injury  by  an  illegal  act:  White  v.  McKeesport,  101 
Pa.  894;  In  re  Shawmont  Ave.,  6  Dist  Rep.  192. 

The  question  as  to  whether  an  improvement  begun  under  one 
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act  can  be  completed  under  the  act  of  1891,  is  no  longer  an 
open  one.  It  has  beeii  passed  upon  by  the  Supreme  Court  a 
number  of  times :  Beltzhoover  Borough  v.  Beltzhoover's  Heirs, 
178  Pa.  214;  Hanover  Borough's  App.,  150  Pa.  204;  In  re 
Ridge  Ave.,  99  Pa.  469. 

Opinion  by  Mb.  Justice  Williams,  November  9, 1896  : 
The  constitution  guards  the  citizen  against  an  unjust  or 
oppressive  exercise  of  the  right  of  eminent  domain.  In  sec- 
tion 8  of  art.  16  it  is  provided  that  municipal,  like  all  other  cor- 
porations possessing  the  right  of  eminent  domain,  shall  make 
'*  just  compensation  for  all  property  taken,  injured  or  destroyed 
by  them ; "  and  that  such  compensation  shall  be  paid  or  secured 
to  the  owner  before  the  taking,  injury  or  destruction  shall  be 
allowed  to  take  place.  The  same  section  secures  to  the  prop- 
erty owner  the  right  to  appeal  from  any  preliminary  appraise- 
ment of  the  compensation  due  him,  and  the  further  right  to  a 
trial  before  a  jury  in  such  appeal  according  to  the  course  of  the 
common  law.  The  machinery  by  which  this  "  just  compensa- 
tion "  shall  be  ascertained  is  provided  by  the  act  of  1874.  It 
is  set  in  motion  upon  the  petition  of  the  corporation  or  of  the 
owner.  It  consists  of  the  appointment  by  the  proper  court  of 
viewers  to  investigate  and  determine  the  value  of  the  injury 
done  to  the  owner,  and  then  to  report  to  the  court.  From  this 
report  an  appeal  lies  to  the  court  that  appointed  the  viewers, 
in  which  upon  request  the  amount  of  the  damages  to  be  paid  to 
the  claimant  may  be  determined  by  trial  before  a  jury.  The 
whole  proceeding  is  judicial.  Every  successive  step  is  made  a 
matter  of  record  in  the  office  of  the  clerk  of  the  court,  and  is 
open  to  the  inspection  of  the  parties  and  the  general  public  at 
all  times.  The  idea  that  the  corporation  exercising  the  right 
of  eminent  domain  might  exercise  judicial  jurisdiction  over  its 
own  causes,  appoint  viewers  to  ascertain  the  damages  it  ha^l 
inflicted  upon  a  property  owner,  require  him  to  come  before  it 
and  contest  the  conclusions  of  the  viewers,  confirm  or  set  aside 
the  report  at  its  will,  and  set  up  its  own  action  in  support  of 
the  plea  of  res  adjudicata,  when  called  upon  in  a  court  of  law 
to  answer  for  the  taking,  injury  or  destruction  of  the  property 
of  the  citizen,  gets  no  support  or  countenance  from  the  consti- 
tution or  the  general  law  of  1874.    It  is  too  monstrous  to  be 
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tolerated.  The  city  is  the  taker.  The  citizen  whose  properly 
is  affected  is  the  complaining  party,  the  plaintiff.  This  contro- 
versy must  be  litigated  in,  and  determined  by,  the  established 
judicial  tribunals  to  which  the  decision  of  all  other  controversies 
is  committed.  The  defendant  can  have  no  better  right  to  sit 
as  judge  in  its  own  case  than  the  plaintiff,  and  so  much  of  the 
local  act  of  1870  as  professed  to  confer  this  power  upon  the 
defendant  is  a  palpable  violation  of  the  declaration  of  rights, 
and  of  section  7,  art.  3  of  the  constitution.  The  city  can  prop- 
erly raise  committees,  or  appoint  viewers,  or  boards  of  apprais- 
ers, for  its  own  information  and  require  reports  to  be  made  to 
the  mayor,  councils,  or  heads  of  departments.  Such  bodies  are 
instrumentalities  made  use  of  in  the  administration  of  munici- 
pal affairs  to  facilitate  the  transaction  of  business,  and  to  secure 
exact  information  in  regard  to  important  subjects  upon  which 
municipal  action  may  become  necessary.  But  it  can  call  upon 
no  one  having  a  claim  against  the  city  to  submit  to  the  arbitra- 
ment of  such  boards  or  committees,  or  of  the  city  itself.  Now 
in  this  case  the  city  of  Allegheny,  by  ordinance  established  the 
grade  of  Woodland  avenue,  and  in  the  same  ordinance,  acting 
under  the  local  act  of  1870,  appointed  viewers  to  assess  the 
damages  and  benefits  occasioned  thereby,  with  directions  to 
report  to  the  city  councils.  The  viewers  made  a  report  allow- 
ing no  damages  and  assessing  no  benefits.  This  report  was 
confirmed  by  the  city  councils.  In  1894  the  work  of  changing 
the  grade  upon  the  ground  was  entered  upon,  and  the  avenue 
was  put  upon  the  grade  established  by  the  ordinance.  In  1895 
Cora  E.  Fisher  presented  her  petition  to  the  court  of  common 
pleas  of  Allegheny  county  for  the  appointment  of  viewers  to 
assess  the  damages  she  had  sustained  by  reason  of  the  change 
of  grade.  Viewers  were  appointed  who  awarded  damages,  and 
imposed  them  upon  the  city.  This  report  has  now  been  con- 
firmed, and  the  present  appeal  was  taken  from  the  decree  of 
confirmation.  The  appellant  alleges  that  the  court  of  common 
pleas  has  no  jurisdiction  over  the  assessment  of  damages  done, 
or  benefits  conferred,  by  the  change  in  the  grade  of  Woodland 
avenue.  The  first  reason  given  in  support  of  this  denial  of 
jurisdiction  rests  on  the  alleged  legal  value  of  the  proceedings 
taken  by  the  city  before  itself,  under  the  act  of  1870.  The 
second  rests  upon  a  denial  of  the  jurisdiction  of  the  court    The 
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first  of  these  reasons  requires  no  discussion.  It  was  decided 
by  this  court  in  re  Wyoming  Street,  137  Pa.  494,  and  in  Huck- 
estein's  Appeal,  166  Pa.  867.  The  second  reason  has  not  been 
heretofore  considered  but  it  does  not  seem  to  be  involved  in 
much  difficulty.  The  entry  of  the  city  upon  the  premises  of 
Mrs.  Fisher  was  made  as  is  alleged  under  the  act  of  1870,  but 
it  was  equally  authorized  by  tiie  act  of  May  16, 1891,  and  its 
supplement  of  June  12,  1893.  The  act  of  May  16, 1891,  au- 
thorizes all  municipal  corporations  to  change  the  grade  or  lines 
of  its  streets,  lanes  or  alleys,  and  in  so  doing  to  take,  use,  oc- 
cupy or  injure  private  property. 

If  the  compensation  due  to  the  owner  is  not  ascertained  by 
agreement,  provision  is  made  by  this  act  for  its  ascertainment 
by  proceedings  in  the  court  of  common  pleas  of  the  proper 
county.  Upon  petition  of  the  owner  or  of  tiie  corporation  view- 
ers are  to  be  appointed  to  ascertain  the  damages  and  the  bene- 
fits and  make  report  to  the  court  appointing  them.  When  the 
report  is  made  both  parties  have  an  opportunity  to  be  heard  for 
or  against  the  report,  and,  if  required  by  either  party,  a  trial 
may  be  had  before  a  jury,  and  the  amount  to  which  the  owner 
is  entitled  as  his  "just  compensation"  determined  by  a  verdict. 
This  act  is  general  in  its  terms.  It  embraces  "  all  municipal 
corporations  of  this  commonwealth ; "  and  it  provides  a  remedy 
for  every  person  injured  by  the  action  of  any  municipal  corpora- 
tion relating  to  the  change  of  the  grade  of  any  of  its  streets, 
lanes  and  alleys.  If  by  reason  of  the  unconstitutionality  of  the 
provisions  of  tiie  act  of  1870  relating  to  the  assessments  of  dam- 
ages and  benefits  for  the  change  of  grade  upon  Woodland  ave- 
nue, there  is  no  local  act  under  the  terms  of  which  the  plaintiff 
has  a  right  to  apply  to  the  court  of  common  pleas,  then  the  act 
of  1891  provides  a  remedy.  It  relates  to  this  subject.  It  em- 
powers the  court  to  act  upon  the  petition  of  either  party,  and 
provides  the  necessary  machinery  for  the  ascertainment  of  dam- 
ages and  the  assessment  of  benefits.  If  the  entry  authorized  by 
this  act  has  taken  place  under  the  authority  of  any  act  of  as- 
sembly, and  there  is  no  other  means  of  determining  the  amount 
of  injury  done  thereby  to  the  property  owner,  he  may  come  into 
the  court  of  common  pleas  and  ask  to  be  accorded  t^e  benefits 
of  an  ascertainment  of  his  damages  under  the  provisions  of  the 
general  law  of  1891.     A  party  entitled  to  relief  will  not  be 
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turned  away  from  the  courts  because  his  property  has  been 
taken,  injured  or  destroyed  under  a  local  law  that  makes  no 
provision  for  compensation,  so  long  as  a  general  law  can  be 
found  which  supplies  the  deficiency  in  the  local  law  and  gives 
him  an  ample  remedy.  The  city  has  changed  the  grade  of 
Woodland  avenue.  It  had  the  right  to  do  so  under  the  act  of 
1870  and  that  of  1891.  The  act  of  1870  made  no  provision  for 
ascertaining  the  damages  done  by  the  change  of  grade.  The 
act  of  1891  makes  ample  provision,  and  the  plaintiff  is  entitled 
to  the  benefit  of  its  provisions. 
The  judgment  is  affirmed. 


The  National  Premium,  Building  &  Loan  Association  of 
Allegheny  City,  Appellant,  v.  Nicholas  Seibert. 

Building  associeUion— Mcnrf gage— Leasehold-— AssignmeTU~-AfficULvil  of 
dtfense, 

S.  executed  a  mortgage  to  a  building  association  on  a  leasehold,  in  which 
he  coyenanted  to  pay,  in  addition  to  the  mortgaire  debt,  city  and  county 
taxes.  He  subsequently  assigned  the  leasehold  to  defendant  subject  to 
the  payment  of  the  money  owing  upon  the  mortgage.  The  association 
was  compelled  to  pay  rents,  taxes  and  water  rents  on  the  premises  in  order 
to  preserve  its  rights  to  the  lease,  and  it  subsequently  foreclosed  the  mort- 
gage and  bought  in  the  leasehold  for  a  nominal  sum.  It  then  began  suit 
against  defendant  to  recover  the  balance  due  upon  the  mortgage,  and  rents 
and  taxes  which  it  had  paid.  The  defendant  filed  an  afSdavit  of  defense 
in  which  he  averred  that  though  the  mortgage  given  by  S.  to  the  plaintifiF 
was  drawn  for  (2,300,  only  the  sum  of  (1,800  was  loaned  or  advanced 
on  it  by  plaintiff  to  S.  at  the  time  the  mortgage  was  executed  and  delivered ; 
that  the  leasehold  mortgaged  by  S.  to  plaintiff  and  transferred  by  S.  to 
defendant  was  reassigned  by  defendant  to  S.  with  the  knowledge  of  plain- 
tiff, and  at  the  date  of  said  reassignment  there  were  no  arrearages  due  on 
the  stock  in  plaintiff  association ;  that  the  I'emaining  (500  was  not  paid  or 
advanced  by  the  plaintiff  to  S.  until  after  the  date  of  the  reassignment  to 
S. ;  that  the  defendant  is  not  and  never  was  at  any  time  a  stockholder  in 
said  plaintiff  association,  and  that  he  has  never  had  any  contract  relation 
with  the  association  under  and  whereby  he  might  or  could  become  in- 
debted to  it.  Eeld,  that  the  affidavit  of  defense  was  sufficient  to  prevent 
judgment. 

Argued  Oct  27,  1896.  Appeal,  No.  20,  Oct.  T.,  1896,  by 
plaintiff,  from  order  of  C.  P.  No.  8,  Allegheny  Co.,  Not.  T., 
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1895,  No.  807,  dischajging  rule  for  judgment  for  want  of  suflS- 
cient  affidavit  of  defense.  Before  Stberbtt,  C.  J.,  Gbbek,  Wil- 
lAMS,  McCoLLUM,  MiTOHELL,  Deak  and  FEiiL,  JJ.    Affirmed. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense. 

Plaintiff's  statement  was  as  follows : 

Nicholas  Seibert,  defendant  in  this  suit,  is  indebted  to  the 
National  Premium,  Building  &  Loan  Association,  No.  3,  of  Al- 
legheny City,  the  plaintiff  in  this  suit,  in  the  sum  of  $2,077.41, 
being  a  balance  due  and  owing  upon  a  certain  mortgage  made  by 
a  certain  Fred.  C.  Schwartz  to  the  said  plaintiff,  dated  July  18, 
1892,  and  city  and  county  taxes  and  water  rents  assessed  for 
the  years  1894  and  1895  upon  the  premises  mortgaged  in  said 
mortgage,  also  one  and  a  half  year's  rent  from  January  1, 1894  to 
July  1, 1895,  due  under  the  lease  described  in  said  mortgage, 
which  rent,  taxes  and  water  rents  said  plaintiff  was  compelled 
to  pay,  and  did  pay,  to  preserve  its  rights  to  said  lease ;  which 
said  rents,  taxes  and  water  rents  the  said  Fred.  C.  Schwartz  by 
said  lease  covenanted  to  pay,  but  neglected  to  do  so.  That  the 
said  Nicholas  Seibert,  defendant,  became  personally  liable  to 
pay  said  balance  owing  upon  said  mortgage  and  said  rent,  taxes 
and  water  rents  by  reason  of  an  assignment  of  said  lease  made 
by  said  Schwartz  to  said  defendant,  dated  June  2, 1898,  in 
which  it  was  stipulated  as  follows,  to  wit: 

^^  Subject  to  all  the  terms,  conditions,  stipulations  and  cove- 
nants therein  contained,*'  and  also,  ^'subject  to  the  payment  of 
the  money  owing  upon  the  mortgage  of  ttie  National  Premium, 
Building  and  Loan  Association,  No.  8,  of  Allegheny  City,  dated 
July  18, 1892,  which  said  Seibert  assumes  to  pay."  That  the 
said  assignment  of  said  lease  was  accepted  by  said  defendant, 
by  an  instrument  in  writing  dated  June  2, 1898,  signed  by  him, 
the  said  defendant,  and  wherein  he  expressly  accepted  said 
assignment  and  covenanted  and  agreed  "  to  fulfill  the  terms  of 
the  original  lease  and  perform  ihe  conditions,  stipulations  and 
covenants  therein  contained  as  fully  as  though  he  were  the 
original  lessee;"  which  covenants  he  has  failed  to  perform. 
That  the  said  mortgage  became  due  and  collectible  on  June  17, 
1895,  by  reason  of  the  default  made  for  upwards  of  six  months 
by  said  Schwartz  and  Seibert  to  pay  the  weekly  dues,  etc.. 
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secured  thereby,  and  on  a  writ  of  fieri  facias  at  No.  227,  July 
tenn,  1895,  issued  on  a  judgment  entered  on  the  bond  accom- 
panying said  mortgage,  the  said  leasehold  was  sold  at  sheiiff's 
sale  to  said  plaintiff  for  $10.00  on  July  2, 1895,  which  sum  was 
applied  to  the  costs  on  said  writ.    That  the  said  defendant  has 
been  twice  notified  that  all  the  plaintiff  wanted  was  its  money, 
and  that  the  defendant  could  have  the  lease  assigned  to  him 
on  payment  of  what  the  property  cost  plaintiff,  but  the  defend- 
ant never  offered  to  do  so.    That  the  said  Seibert  received  the 
whole  proceeds  of  said  mortgage.     Plaintiff  attaches  copies  of 
said  mortgage,  lease,  assignment  and  acceptance  thereof  by  said 
defendant,  and  also  an  itemized  statement  of  its  claim  and 
makes  the  same  part  hereof. 
Defendant  filed  the  following  aflfidavit  of  defense : 
That  defendant  is  not,  and  never  was  at  any  time  a  stock- 
holder in  said  plaintiff  association,  and  that  he  has  not,  at  an}'- 
time,  ever  had  any  contract  relation  with  plaintiff  association 
under  and  whereby  he  might,  or  could  become  indebted  to  it ; 
that  he  is  informed  and  verily  believes  that,  as  alleged  in  plain- 
tiff's statement,  Fredrick  C.  Schwartz,  by  articles  of  agreement 
dated  July  1,  1892,  with  Mary  E.  Schenley,  obtained  a  lease  on 
certain  premises  situate  on  Cedar  avenue,  Allegheny  City,  Pa. ; 
that  on  July  18, 1892,  said  Frederick  C.  Schwartz,  a  stockholder 
in  said  plaintiff  association,  executed  his  bond  and  mortgage  to 
plaintiff  association  upon  said  leasehold,  conditioned  for  the 
payment  of  the  sum  of  $2,800,  as  shown  by  said  mortgage  re- 
ferred to  and  made  part  of  plaintiffs  statement;  that  of  said 
siun  of  $2,800,  said  plaintiff  association  paid  to  the  mortgagor 
therein  named  only  the  sum  of  $1,800,  at  the  time  the  same 
was  executed  and  delivered :  that  on  June  2, 1898,  by  assign- 
ment of  said  Frederick  C.  Schwartz  to  defendant,  the  said  lease- 
hold became  vested  in  defendant,  subject  to  the  payment  of  the 
mortgage  hereinbefore  mentioned ;  that  on  March  31, 1894,  an 
agreement  in  writing  was  entered  into  between  Frederick  C. 
Schwartz  and  defendant  in  words  as  follows,  to  wit :  "  I  agree 
hereby  to  transfer  the  foregoing  described  property  to  Frederick 
C.  Schwartz  upon  payment  of  $500.00,  and  other  conditions  as 
we  may  agree  upon,  to  me  by  Frederick  C.  Schwartz.    Frederick 
C.  Schwartz  to  pay  all  liens  against  property ; "  that  the  said 
Frederick  C.  Schwartz  obtained  the  sum  of  $500,  consideration 
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expressed  in  said  agreement,  from  the  said  plaintiff  association, 
and  the  said  agreement  was  consummated  and  said  leasehold 
transferred  to  said  Frederick  C.  Schwartz,  with  the  knowledge 
of  the  said  plaintiff  association  of  such  reassignment,  and  the 
said  Schwartz  thereupon  and  thereafter  made  and  continued  to 
make  the  payments  required  by  the  constitution  and  by-laws  of 
the  said  plaintiff  association,  and  that  at  the  time  of  said  reas- 
signment there  were  no  arrearages  due  on  the  stock  in  said 
plaintiff  association,  which  stock  stood  in  the  name  of  the  said 
Frederick  C.  Schwartz,  and  carried  the  mortgage  loan  referred 
to;  that  the  foreclosure  proceeding  referred  to  in  plaintiff's 
affidavit  of  claim  was  made  without  legal  notice  to  defendant ; 
that  defendant  has  no  knowledge  of  the  matters  alleged  in  plain- 
tiffs statement  showing  items  alleged  to  be  due  on  account  of 
said  mortgage  and  taxes,  etc.,  and  rents  alleged  to  have  been 
paid  by  said  plaintiff  association,  and  defendant  demands  proof 
thereof;  that  said  mortgage  was  given  as  collateral  to  a  bond 
accompanying  the  same,  executed  by  the  said  Frederick  C. 
Schwartz,  and  defendant  is  informed  and  verily  believes  tliat 
said  plaintiff  association,  as  a  matter  of  law,  has  no  right  of  ac- 
tion against  him  based  upon  the  said  mortgage  and  assignment 
of  said  leasehold  to  him,  mentioned  and  specified  in  plaintiff's 
statement  of  claim ;  that  the  assignment  to  him  of  said  lease- 
hold IB  not  such  as  would  in  any  way  make  him  personally  liable 
to  plaintiff  association  for  the  amoimt  of  said  mortgage,  or  for 
any  part  thereof,  or  for  any  sum  or  sums  that  may  accrue  there- 
upon, and  that  if  plaintiff  association  paid  the  moneys,  to  wit: 
taxes,  etc.,  and  rents  as  alleged  in  plaintiff's  statement  and  affi- 
davit of  claim,  such  payment  was  not  made  by  said  plaintiff 
association  for  the  use  of  defendant,  nor  with  his  knowledge, 
nor  under  his  instructions  or  directions. 

The  court,  Kennedy,  P.  J.,  discharged  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense. 

Error  a%signed  was  above  order. 

A.  E.  Weger^  for  appellant. — The  authorities  are  uniform 
that  it  is  the  acceptance  of  a  giant  containing  an  assumption  or 
agreement  by  the  grantee  to  pay  an  incumbrance  or  debt  which 
creates  the  grantee's  personal  liability :  Woodward's  App.,  38 
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Pa.  S22 ;  Fisk  v.  Talman,  124  Mass.  254 ;  Locke  v.  Homer,  131 
Mass.  93 ;  Rice  v.  Sanders,  152  Mass.  108 ;  Fumiss  v.  Durgin, 
119  Mass.  500 ;  Dean  v.  Walker,  107  111.  640 ;  Bay  v.  Williams, 
112  111.  91 ;  Rickman  v.  Miller,  89  Kans.  362 ;  Crawford  v 
Edwards,  33  Mich.  354 ;  Stanton  v.  Kenrick,  185  Ind.  382 
Birk  V.  Abbott,  103  Ind.  1 ;  Kelso  v.  Fleming,  104  Ind.  180 
Fitzgerald  v.  Barker,  70  Mo.  589 ;  Heim  v.  Vogel,  69  Mo.  529 
O'Connor  v.  O'Connor,  88  Tenn.  76 ;  Bishop  v.  Douglass,  25 
Wis.  696 ;  Jones  on  Mortgages,  sec.  752 ;  Wiltsie  on  Mortgage 
Foreclosure,  sees.  224  and  613 ;  Merriman  v.  Moore,  90  Pa.  78 ; 
HofPs  App.,  24  Pa.  200 ;  Delp  v.  Brewing  Co.,  123  Pa.  42 ; 
Justice  V.  Tallman,  86  Pa.  147 ;  Hmd  v.  Holdship,  2  Watts, 
104 ;  Blood  v.  Crew  Levick,  171  Pa.  328;  Equitable  Life  Assn. 
V.  Bostwick,  100  N,  Y.  628 ;  Belmont  v.  Conant,  22  N.  Y.  438 ; 
Hare  v.  Murphy,  45  Neb.  809 ;  Roth  v.  Bemer,  2  Penny.  214  ; 
McClaughry  v.  McClaughry,  121  Pa.  477  ;  Marshall  v.  Frank- 
lin Ins.  Co.,  38  W.  N.  C.  473 ;  Johnson  v.  Harder,  45  Iowa, 
677 ;  Schmucker  v.  Sibert,  18  Kans.  104 ;  Josslyn  v.  Edwards, 
67  Ind.  212. 

As  to  the  rents  and  taxes  paid  by  the  plaintiff,  they  might 
perhaps  be  considered  as  part  of  the  mortgage  debt :  Jones  on 
Mortgages,  sec.  77  ;  Port  v.  Jackson,  17  Johns.  (N.  Y.)  239 ; 
Rawlings  v.  Duvall,  4  H.  &  McH.  (Md.)  1 ;  Lapen  v.  Gill, 
129  Mass.  849;  Hogg  v.  Longstreth,  97  Pa.  255;  Selden  v. 
B.  &  L.  Assn.,  81*  Pa.  886 ;  Johnson  v.  B.  &  L.  Assn.,  104 
Pa.  894. 

It  is  well  settled  that  a  lessee  cannot  by  an  assignment  of  the 
lease  relieve  himself  from  his  liability  on  his  covenants  in  the 
lease,  though  the  lessor  consents  to  the  assignment  and  accepts 
rent  from  the  assignee:  Frank  v.  Maguire,  42  Pa.  77. 

The  same  rule  applies  to  a  grantee  assuming  a  mortgage. 
But  assuming  that  the  lease  was  in  fact  reassigned  by  the  de^ 
fendant  to  Schwartz,  this  would  not  release  the  defendant,  but 
would  only  convert  him  into  a  surety  for  Schwartz,  who  would 
again  become  the  principal  debtor :  Steele's  App.,  47  Pa.  437  ; 
Paine  v.  Jones,  76  N.  Y.  274 ;  Flagg  v.  Gellmacher,  98  111.  293 ; 
Union  Life  Ins.  Co.  v.  Hanford,  148  U.  S.  187 ;  Mechanics 
Savings  Bank  v.  Goff,  13  R.  I.  516 ;  Coming  v.  Burton,  102 
Mich.  87  ;  Weber  v.  Zeimett,  30  Wis.  288;  Locke  v.  Homer, 
181  Mass.  98.    The  defendant,  perhaps,  relies  upon  the  act  of 
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June  12, 1878,  P.  L.  205  (2  Purd.  Dig.  1887)  ;  Dorsey's  App., 
72  Pa.  192;  Com.  v.  Samuels,  168  Pa.  283. 

Where  the  grantee  in  an  absolute  conveyance  of  lind  assumes 
and  agrees  to  pay  a  mortgage  thereon,  given  by  his  grantor, 
an  absolute  and  irrevocable  obligation  is  thereby  created  in 
favor  of  the  mortgagee,  which  cannot  be  released  or  affected  by 
any  act  or  agreement  of  the  mortgagor,  to  which  the  mortgagee 
does  not  assent:  15  Am.  &  Eng.  Ency.  of  Law,  841 ;  Bay  v. 
Williams,  112  111.  91 ;  Dougkss  v.  Wells,  18  Hun  (N.  Y.),  88 ; 
Gamsey  v.  Rogers,  47  N.  Y.  288 ;  Ramsey  v.  McMullen,  5 
Abb.  N.  C.  (N.  Y.)  246;  Ramsey  v.  Peyser,  5  Abb.  N.  C. 
(N.  Y.)  259 ;  Rogers  v.  Gosnell,  58  Mo.  592 ;  and  to  the  same 
effect  are  Lawrence  v.  Fox,  20  N.  Y.  268 ;  Hartley  v.  Harrison, 
24  N.  Y.  170 ;  Bigelow  v.  Davis,  7  Barb.  (N.  Y.)  565 ;  Camp- 
bell  V.  Smith,  71  N.  Y.  26 ;  Urquhart  v.  Brayton,  12  R.  1. 178 ; 
Henderson  v.  McDonald,  84  Ind.  149 ;  Pruitt  v.  Pruitt,  91  Ind. 
595 ;  Watkins  v.  Pope,  88  Ga.  518 ;  Wilson  v.  Burton,  52  Vt- 
894;  Keedle  v-  Flack,  27  Neb.  884. 

S.  A.  ^  Chad.  M.  Johnston^  for  appellee,  were  not  heard. 

Pbb  Cubiam,  November  9, 1896 : 

We  are  not  convinced  there  was  any  error  in  refusing  to 
enter  judgment  against  the  defendant  for  want  of  sufficient  affi- 
davit of  defense.  On  the  contrary,  we  think  the  averments  of 
fact,  contained  in  the  affidavit,  are  sufficient  to  carry  the  case 
to  a  jury. 

The  appeal  is  therefore  dismissed  at  plaintiff's  costs,  but 
without  prejudice,  etc. 
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James  Pender  v.  George  Raggs,  James  Ramsden  and  ^u  i82 
George  P.  Kretz,  Kaskel  Solomon  and  Charles  Ruben,  f2i4  469 
trading  as  Solomon  &  Ruben,  Appellants. 

Negligence— Interference  by  owner  with  work  of  independent  contractor 
—Contrputory  negligence. 

In  an  action  to  recover  damages  for  personal  injuries  it  appeared  that 
the  defendants,  the  owners  of  a  building,  had  entered  into  a  contract  with 
a  builder  for  certain  alterations  and  improvements  on  the  building.  The 
contractor  was  to  have  entire  charge  of  the  work  with  a  condition  that 
the  defendants*  business  should  be  interfered  with  as  little  as  possible. 
Plaintiff  was  a  workman  employed  by  subcontractors.  In  the  course  of 
the  work  it  became  necessary  to  build  a  stack  near  a  wall.  The  defend- 
ants forbade  the  wall  to  be  taken  down,  and  the  evidence  was  conflicting 
as  to  whether  the  work  could  have  been  done  without  the  removal  of  the 
wall.  In  making  an  excavation  the  wall  fell,  and  plaintiff  was  injured. 
The  evidence  was  conflicting  as  to  whether  the  dangerous  character  of  the 
wall  was  open  and  obvious,  and  the  court  submitted  the  question  of  con- 
tnoutory  negligence  to  the  jury.  Held,  that  the  case  was  for  the  jury, 
and  that  a  verdict  and  judgment  for  plaintiff  should  be  sustained. 

Argued  Oct.  27,  1896.  Appeal,  No.  23,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co., 
Aug.  T.,  1892,  No.  213,  on  verdict  for  plaintiff.  Before  Stbk- 
BETT,  C.  J.,  Gbbbn,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell  J  J.    Affirmed. 

Trespass  for  personal  injuries.    Before  Kennedy,  P.  J. 

The  facts  appear  by  the  charge  of  the  court. 

When  George  P.  Kretz  was  on  the  stand  plaintifE  offered 
to  prove  by  him  that  the  specifications  required  that  Ruben, 
one  of  the  defendants,  was  to  be  allowed  to  occupy  the  two 
stores  that  he  occupied  to  carry  on  his  business  until  the  two 
stores  next  to  the  Duquesne  Bank  could  be  made  ready  to  be 
occupied  by  him  while  the  building  was  being  erected ;  that  the 
two  stores  next  to  the  Duquesne  Bank  were  two  new  stores  to 
be  built  and  not  two  stores  standing. 

Defendants  objected  to  the  offer  as  incompetent,  that  the  lan- 
guage in  the  specifications  speaks  for  itself,  and- it  is  not  for  the 
witness  to  construe  that  language,  but  for  the  judge. 
Vol.  CLXxvni— 22 
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Objection  overruled.     Exception  allowed  and  bill  sealed. 

Mr.  Kretz  testified  as  follows : 

"  The  specifications  by  the  two  stores  next  to  the  Duqnesne 
Bank  mean  that  I  was  to  erect  them  so  Mr.  Ruben  could  occupy 
them  temporarily  as  a  lower  floor  to  cany  on  his  business  for 
a  specified  time  set  there."  [13] 

The  court  charged  the  jury  in  part  as  follows  : 
It  seems  that  about  the  first  of  April,  1892,  these  defendants, 
Solomon  &  Ruben,  owning  or  controlling  a  large  lot  of  ground 
on  the  corner  of  Smithfield  street  and  Diamond  alley,  in  this 
city,  fronting  one  hundred  and  sixty  feet  on  Smithfield  street 
and  running  along  Diamond  street  ninety  feet,  desired  to  erect 
a  new  building  thereon,  and  made  a  contract  with  one  Geoi^e 
P.  Kretz  for  the  removal  of  the  old  buildings  on  the  lot  and  the 
erection  of  the  new  one.  Mr.  Kretz  sublet  the  contract  for  the 
removal  of  the  old  buildings  to  Ramsden  &  Raggs.  Both  of 
these  contracts,  that  is,  the  contract  between  Solomon  &  Ruben 
and  Kretz,  and  the  contract  of  Kretz  with  Ramsden  &  Raggs 
were  in  writing,  but  with  the  contract  between  Kretz  and  Rams- 
den &  Raggs  you  have  no  concern.  The  contract  between  Solo- 
mon &  Ruben  and  Kretz,  as  I  have  told  you,  was  in  writing, 
and  is  what  was  called  an  independent  contract,  that  is,  under 
this  contract  for  the  removal  of  the  old  buildings  and  the  erec- 
tion of  the  new  one  Mr.  Kretz  was  an  independent  contractor. 
This  is  one  of  the  questions  of  law  which  you  have  heard  dis- 
cussed, and  I  instruct  you  that  so  far  as  this  contract  is  con- 
oemed  it  was  an  independent  one,  and  Mr.  Kretz  was  an 
independent  contittctor.  And  if  the  work  had  been  done  under 
that  contract  without  any  interference,  which  I  will  hereafter  ex- 
plain to  you,  on  the  part  of  Solomon  &  Ruben,  the  defendants, 
there  would  be  no  liability  upon  their  part  to  the  plaintiff  in 
this  -case,  and  there  could  be  no  recovery  here. 

So  that  leads  us  to  the  first  question  of  fact  for  you  to  deter- 
mine ;  was  there  interference  here,  such  interference  on  the  part 
of  the  defendants,  Solomon  &  Ruben,  in  this  work  as  would 
render  them  liable  for  the  damage  resulting  from  this  accident 
to  the  plaintiff?  In  order  to  entitle  the  plaintiff  to  recover  from 
these  defendants  he  must  satisfy  you  that  there  was  such  inter- 
ference on  the  part  of  the  defendants,  Solomon  &  Ruben,  that 
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amounted  to  an  assumption  by  them  of  the  direction  and  con- 
trol of  the  work.  You  have  heard  the  discussion  of  the  con- 
tract, that  there  were  certain  reservations  made  to  Solomon  & 
Ruben.  For  instance,  they  reserved  the  right  to  occupy  the 
store  that  they  were  in  at  the  time  of  the  execution  of  the  con- 
tract, which  was  about  the  middle  of  the  lot,  for  a  certain  length 
of  time,  and  afterwards  to  occupy  temporarily  the  two  stores  on 
the  lower  end  of  the  lot  next  to  the  Duquesne  Bank,  and  that 
the  contractor,  Kretz,  was  to  interfere  with  them  and  their  busi- 
ness as  little  as  possible  in  the  prosecution  of  his  work  under 
the  contract.  But  that,  gentlemen,  was  not  such  a  reservation 
to  Solomon  &  Ruben  as  would  take  from  this  contract  its  char- 
acter as  an  independent  one.  I  so  instruct  you.  But  as  I  have 
said  to  you,  and  that  you  will  bear  in  mind,  in  order  to  entitle 
Uie  plaintiff  to  recover  damages  at  all  in  this  case,  he  must  sat- 
isfy you  tiiat  there  was  such  interference  on  the  part  of  Solomon 
&,  Ruben  as  amounted  to  an  assumption  of  the  control  and  direc- 
tion of  the  work  done  under  the  contract. 

The  plaintiff  claims  that  after  the  work  had  been  prosecuted 
to  a  certain  extent,  and  Solomon  &  Ruben  had  moved  into  the  two 
stores  next  to  the  Duquesne  Bank,  and  were  occupying  them, 
tiiat  part  of  the  work  to  be  done  there  was  the  erection  of  a 
stack  in  the  neighborhood  of  this  wall  which  fell  subsequently, 
and  that,  in  the  work  of  the  digging  of  the  hole  for  the  erection 
of  the  stack,  Solomon  &  Ruben  interfered  to  such  an  extent  as 
amounted  to  an  assumption  upon  their  part  of  the  direction  ^n.d 
control  of  the  work,  in  that,  they  prevented  the  contractor, 
Kretz,  and  his  subcontractors,  from  removing  the  wall  which 
was  within  a  few  feet  of  this  hole  that  was  being  made  for  the 
foundation  for  the  stack ;  and  that  that  wall  was  dangerous  in 
its  character,  and  fell  into  the  hole,  and  the  man  was  injured 
thereby.  For  these  injuries  he  now  seeks  compensation  from 
the  defendants,  claiming  that  the  accident  occurred  through 
iiieir  negligence ;  that  they,  by  their  interference  with  the  con- 
tractor and  subcontractors,  assumed  such  control  and  direction 
of  the  work  as  to  make  them  liable  in  this  action.  The  plain- 
tiff claims  that  they  positively  prohibited  the  contractor,  Kretz, 
from  taking  down  this  wall.  You  will  observe,  as  I  have  stated, 
that  they  were  to  be  allowed  to  occupy  these  two  stores  tempo- 
rarily, and  were  to  be  interfered  with  as  little  as  possible  in 
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their  occupation  of  those  stores  in  their  business,  and  thej  had 
a  right  to  require  these  contractors  to  act  in  a  reasonable  man- 
ner in  the  prosecution  of  their  work.  But  the  plaintiff  claims 
that  the  only  reasonable  and  proper  mode  of  performing  this 
work  was  to  tear  down  this  wall  which  you  have  heard  de- 
scribed as  dangerous,  and  that  when  the  contractor  and  his 
subcontractors  attempted  to  tear  it  down  that  they  were  inter- 
fered with  and  positively  prevented  from  doing  so  by  the  de- 
fendants. [If  you  are  satisfied  that  that  was  done  by  these 
defendants,  that  they  did  interfere  and  prevent  Ae  contractor 
or  his  subcontractor  from  removing  this  wall,  and  that  there  was 
no  other  safe  way  of  prosecuting  the  work  than  by  the  removal  of 
the  wall,  and  that  they  not  only  prevented  the  contractors  from 
so  doing,  but  assumed  the  control  and  the  direction  of  the  work, 
then  they  would  be  liable  in  this  action  to  the  plaintiff  provided 
the  plaintiff  was  not  guilty  of  contributory  negligence,]  [11] 
the  discussion  of  which  question  I  will  come  to  hereafter. 

The  defendants  claim  that  it  was  not  necessary  to  take  down 
this  wall,  that  it  could  have  been  braced  in  some  way  on  the 
inside  without  its  removal,  that  it  would  have  made  it  perfectly 
safe,  and  that  that  was  a  reasonable  way  to  do  it;  if  it  was, 
the  contractors  should  have  adopted  that  mode  of  doing  it.  The 
contention  of  the  plaintiff  is  that  the  only  proper  mode  of  doing 
it  was  by  the  entire  removal  of  the  wall.  The  defendants  claim 
that  it  might  have  been  done  in  the  other  manner.  And  if  it  is 
so,  if  it  could  have  been  done  reasonably  in  the  other  way,  as 
claimed  by  the  defendants,  then  it  was  the  duty  of  the  con- 
tractor and  subcontractors  to  do  it  and  avoid  the  interference  that 
the  removal  of  the  wall  would  have  done  to  the  defendants. 

[The  defendants  claim  further  and  argue  to  you  that  if  you 
believe  the  statements  of  certain  of  the  witnesses  on  the  part 
of  the  plaintiff  himself,  then  he  was  guilty  of  contributory  neg- 
ligence ;  if  he  was,  then  he  cannot  recover  in  this  action — that 
is  a  principle  of  law  which  you  will  bear  in  mind.  If  the  plain- 
tiff was  guilty  of  any  contributory  negligence,  negligence  that 
contributed  in  any  way  to  the  accident  that  produced  the  inju- 
ries, he  is  not  entitled  to  recover.  And  those  statements  M*e 
that  the  wall  was  so  obviously  dangerous  that  he  could  not  help 
observing  the  danger  himself;  that  he  was  bound  to  observe 
the  danger  from  the  condition  of  the  wall  as  testified  to  by  some 
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of  the  witnesses  for  the  plaintiff.  If  that  is  true,  gentlemen,  if 
the  statement  as  to  the  condition  of  this  wall,  that  it  was  so 
dangerous,  or  the  danger  from  it  was  obvious  to  every  one, 
then  the  plaintiff  would  be  bound  to  notice  it  and  he  worked 
there  at  his  own  peril — ^he  would  be  guilty  of  contributory  neg- 
ligence and  could  not  recover.  But  the  plaintiff  claims  that 
the  danger  was  not  obvious  or  manifest  to  him — so  plainly  to  be 
seen  that  he  was  bound  to  observe  it  and  avoid  the  danger.]  [12] 
That,  then,  is  the  second  question  of  fact  for  you  to  determine, 
and  before  you  can  find  a  verdict  here  in  favor  of  the  plaintiff 
for  anything  you  must  answer  both  of  these  questions  that  I 
have  stated  to  you  in  favor  of  the  plaintiff ;  that  is,  you  must 
find  that  there  was  such  an  interference  with  this  work  on  the 
part  of  the  defendants  that  it  amounted  to  an  assumption  of  the 
control  and  the  direction  of  the  work  by  them.  And  you  must 
find  also  that  the  plaintiff  was  not  guilty  of  any  contributory 
negligence,  any  negligence  upon  his  part  contributing  in  any 
way  to  the  accident  complained  of. 

Verdict  and  judgment  for  plaintiff  for  $1,250.  Defendants 
appealed. 

Errors  (ungned  among  others  were  (11-12)  above  instruc- 
tions, qiA>ting  them. 

W.  B.  Rodger 9  with  him  Joseph  Stadtfeld^  for  appellants,  cited, 
Diehl  V.  Iron  Co.,  140  Pa.  496 ;  Pollock  on  Torts,  640. 

John  0.  Petty^  with  him  Kennedy  T,  Friend^  for  appellee, 
cited:  Gilbert  v.  Beach,  16  N. T.  608 ;  Hefferman  v.  Benkard, 
1  Robt.  482 ;  Jones  v.  Chantry,  4  N.  T.  S.  C.  (T.  &  C.)  63 ; 
Hydraulic  Works  Co.  v.  Orr,  83  Pa.  332;  Schilling  v.  Aber- 
nathy,  112  Pa.  437;  Johnston  v.  Ott  Brothers,  155  Pa.  17; 
Alarble  v.  Worcester,  4  Gray,  395 ;  Bunting  v.  Hogsett,  139 
Pa.  376;  Burrell  Twp.  v.  Uncapher,  117  Pa.  353. 

Pbb  Ctjbiam,  November  9, 1896 : 

Plaintiff's  right  to  recover  in  this  case  depended  on  questions 
of  fact  which  were  for  the  exclusive  consideration  of  the  jury ; 
and  they  were  accordingly  submitted  to  them  by  the  learned 
president  of  the  common  pleas  with  full,  clear,  well  guarded 
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and  accurate  instructions,  under  which  they  rendered  a^yerdict 
that  has  impliedly  settled  every  material  question  of  fact  in 
plaintiffs  favor.  There  appears  to  be  no  error  in  any  of  the 
court's  rulings  or  instructions.  The  case  was  ably  and  accu- 
rately tried  and  the  judgment  entered  on  the  verdict  should 
not  be  disturbed. 
Judgment  affirmed. 


178         342 
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Vin  E.  Williams,  Appellant,  v.  J.  M.  Guffy  and  Andrew 

W.  Mellon. 

Lease — OH  and  gas  lease — Termination  of  lease. 

An  oil  and  gas  lease  stipulated  that  it  was  "  for  the  sole  and  only  pur- 
pose of  drilling  and  operating  wells  and  storing  and  ti*ansportingoil  or  gas 
....  to  have  and  to  hold  said  premises  ....  for  and  during  until  the 
full  term  of  twenty  years.^^  The  lease  further  stipulated  that  if  gas  should 
be  obtained  in  sufficient  quantities  and  nlilizod,  $500  per  year  should  be 
paid  for  each  and  every  well  drilled.  The  lessee  was  to  complete  one  well 
within  six  months  of  tlie  lease ;  *'  if  oil  and  gas  or  neither  is  found  on  this 
propeity  within  two  years  from  date  then  this  lease  to  expire  and  be  of  no 
effect."  The  lessees  completed  a  well  within  six  months,  and  found  gas 
and  utilized  it,  and  subsequently  the  land  became  exhausted,  and  no  more 
gas  was  produced.  Held,  that  the  lessees  were  not  liable  for  rent  after 
the  cessation  of  the  production  of  gas  and  use  of  well. 

Argued  October  27, 1896.  Appeal,  No.  26,  Oct.  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co.,  May 
Term,  1894,  No.  602,  on  verdict  for  defendants.  Before  Ster- 
BETT,  C.  J.,  Gbbbn,  Williams,  McCollum,  Mitchbll,  Deajs 
and  Fell,  JJ.    Affirmed. 

Assumpsit  on  a  gas  lease. 

The  material  portions  of  the  lease  were  as  follows : 
"This  lease,  made  this  11th  day  of  December,  A.  D.  1885,  by 
and  between  Gotleab  Minsinger  of  the  counly  of  Allegheny  and 
state  of  Pennsylvania  of  the  first  part,  and  J.  M.  Ouffey  &  Co^ 
of  Pittsburg,  Penna.,  of  the  second  part, 

"  Witnesseth,  That  the  said  party  of  the  first  part,  in  consider- 
ation of  the  stipulations,  rents  and  covenants  hereinafter  con« 


Digitized  by 


Google 


WILLIAMS,  AppeUant,  v.  GUFFY  et  aL  343 

1896.]  Statement  of  Facts. 

taioed,  on  the  part  of  the  said  parties  of  the  second  part,  their 
executors,  adxpinistrntors  and  assigns,  to  be  paid,  kept  and  per- 
formed, has  granted,  demised  and  let  unto  the  said  parties  of  the 
second  part,  their  executors,  administrators  and  assigns,  for  the 
sole  and  only  puipose  of  drilling  and  operating  wells,  and  stor- 
ing, transporting  and  conveying  petroleum  oil  or  gas  through, 
over  and  from  all  that  certain  tract  of  land  situated  in  Hemp- 
field  township,  Westmoreland  county  and  state  of  Pennsylvania, 
bounded  and  described  as  follows,  to  wit:  .... 

"To  have  and  to  hold  the  said  premises,  for  the  said  purpose 
only,  unto  the  parties  of  the  second  part,  their  executors,  admin- 
istrators and  assigns,  for,  during  and  until  the  full  term  of 
twenty  (20)  years  next  ensuing  tlie  day  and  year  above  written. 

"The  said  parties  of  the  second  part  hereby  covenant  in  con- 
sideration of  the  said  grant  and  demise  to  deliver  unto  the  said 
party  of  Hie  first  part,  his  heirs  and  assigns,  the  full  and  equal 
one-eighth  (i)  part  of  the  petroleum  oil  discovered  and  pro- 
duced on  the  premises  herein  leased,  and  deliver  the  same  in 
pipe  lines  to  the  credit  of  the  party  of  the  first  part  free  of 
charge.  It  is  further  agreed  that  if  gas  m  obtained  in  suffi- 
cient quantities  and  utilized,  the  considenvtion,  in  full  to  the 
party  of  the  first  part  shall  be  five  hundred  (500)  dollars  for 
each  and  every  well  drilled  on  the  premises  herein  described, 
per  annum,  payable  within  sixty  days  after  completion  of  such 
well,  and  thereafter  yearly  in  advance  at  Third  National  Bank, 
Pittsburg,  Pa.  .  .  . 

"  Operations  on  the  above  described  premises  shall  be  com- 
menced and  one  well  completed  within  six  months  from  the 
date  hereof,  and  in  case  of  a  failure  to  complete  one  well  within 
such  time,  the  parties  of  the  second  part  hereby  agree  to  pay 
to  party  of  the  first  part  for  such  delay  the  sum  of  seventy-three 
(♦78)  dollars  per  annum,  within  three  months  after  the  time 
for  completing  such  well  as  above  specified,  payable  at  Third 
National  Bank,  Pittsburg,  Pa.,  and  the  party  of  the  first  part 
hereby  agree  to  accept  such  sum  as  full  consideration  and  pay- 
ment for  such  yearly  delay  until  one  well  shall  be  completed,  and 
a  faUure  to  complete  one  well  or  to  make  any  of  such  payments 
within  such  time  and  at  such  place  as  above  mentioned,  renders 
this  lease  null  and  void,  and  to  remain  without  effect  between 
the  parties  hereto. 
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^^If  oil  and  gas,  or  neither,  is  found  on  this  property  within 
two  (2)  years  from  date  then  this  lease  to  expire  and  to  be  of 
no  effect." 

The  court  charged  in  part  as  follows : 

[Under  the  terms  of  this  lease,  the  parties  had  a  right  to 
drill  for  oil  or  gas.  Under  the  terms  of  this  lease,  if  they  found 
gas,  they  were  to  pay  for  the  wells  under  this  clause,  ♦SOO  per 
annum ;  the  first  payment  had  to  be  made  within  sixty  days 
after  the  completion  of  the  well,  and  for  subsequent  years  they 
had  to  pay  #500  for  each  well  in  advance ;  it  was  for  that  well, 
it  was  not  for  rent  of  premises  generally,  it  was  for  the  use  of 
thatweU.]   [2] 

The  rental  for  this  farm,  under  this  lease,  or  the  amount  that 
was  to  be  paid  under  this  agreement,  was  not  limited  to  the  pay- 
ments made  for  these  wells  used  for  the  puiposes  of  gas.  If 
the  parties  had  gone  on  after  the  gas  had  been  discovered  and 
discovered  a  profitable  oil  well,  the  owner  of  the  farm  would 
still  have  been  entitled  to  his  royalties,  under  another  clause 
in  this  lease,  in  oil. 

This  was,  then,  an  agreement  to  pay  for  the  use  of  the  wells, 
the  gas  wells.  The  prerequisite  to  the  pajrment  on  any  gas 
well  was  that  gas  should  be  found  in  sufficient  quantities  to 
utilize.  This  one  well  was  drilled  and  it  was  utilized.  No 
others  were  drilled,  and  it  is  only  with  this  well  which  you  have 
to  do.  The  rental  for  this  weU  was  paid  down  to  November, 
1891,  and  in  November,  1891,  a  pajrment  of  $500  was  made, 
being  the  payment  in  advance  for  the  year  terminating  in  No- 
vember, 1892.  Down  until  that  time  there  is  no  question.  The 
rent  was  paid  to  November,  1892.  Was  this  well  utilized  after 
that  time  ?  The  defendant  has  undertaken  to  show  you  that 
the  gas  ceased  to  be  used  from  that  well  in  June  or  July,  1892, 
and  that  its  connection  with  the  pipe  lines,  that  is,  the  means 
by  which  it  was  carried  to  the  market,  had  been  severed,  and 
the  connecting  pipe  taken  out,  which  led  over  to  another  farm, 
some  time  in  July,  1892.  They  say  that  at  that  time  they 
ceased  to  use  it  and  that  it  was  their  intention  permanently  to 
do  80.  The  severance  of  the  connection  and  the  taking  up  of 
the  line  leading  to  the  other  farm  ended  its  use  as  a  gas  well 
permanently.    That  in  December  the  tubing  was  directed  to  be 
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drawn  and  that  in  the  following  spring  some  time  the  derrick 
was  taken  down  and  the  tubing  removed  from  the  premises,  and 
there  is  no  evidence  that  anything  has  been  done  on  the  farm 
since.  If  you  believe  the  testimony  of  the  witnesses  in  the  case, 
the  well  had  no  gas  in  it  whatever  that  was  discernible  when 
the  tubing  was  drawn.  [Now,  gentlemen,  if  these  defendants, 
or  those  acting  under  the  lease  because  of  any  assignment,  in 
July,  permanently  ceased  to  use  this  as  a  gas  well,  then  there 
can  be  no  recovery  in  this  action.]  [3]  If  they  simply  sus- 
pended the  use  of  it,  intending  to  resume,  and  coutinued  to  hold 
it  thus  until  December,  experimenting  with  it  in  the  hope  or 
expectation  that  the  gas  would  return  in  8u£5cient  quantities, 
and  so  continued  down  until  December,  when  they  found  that 
the  gas  had  departed  altogether,  then  they  would  be  liable  for 
the  rental  of  ^00  coming  due  November  21, 1892,  with  interest 
from  that  date  down  to  the  present  time.  [But  in  case  they 
had  permanently  ceased  its  use  before  the  20th  of  November, 
and  were  not  at  that  time  holding  it  with  the  intention  of  hold- 
ing it  as  a  gas  well,  then  there  could  be  no  recovery  in  this 
action.]  [4]  The  defendants  would  have  the  right  within  a 
reasonable  time  afterwards,  under  this  lease,  to  remove  their 
casing  and  such  other  machinery  as  they  had,  in  a  reasonable 
manner.  They  would  have  a  right  to  a  reasonable  time  in  which 
to  get  the  property  away,  considering  the  nature  of  the  property 
and  the  difficulty  of  taking  it  away. 

The  learned  counsel  representing  the  plaintiff  has  requested 
the  court  to  charge  you,  that  under  all  the  evidence  in  the 
case  the  plaintiff  is  entitled  to  a  verdict  for  all  the  rental  claimed 
in  plaintiff's  statement,  with  interest  to  date.  Answer :  This 
point  is  refused.  [1] 

Verdict  and  judgment  for  defendants.     Plaintiff  appealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting  them. 

J.  J5r.  WkiUj  with  him  S.  W.  OhildSj  for  appellant. — If  oil  or 
gas  was  found  in  paying  quantities  then  the  contract  took  effect 
as  an  oil  lease,  and  the  lessee  had  a  right,  and  was  under  a  con- 
tract obligation,  to  operate  the  land  for  the  production  of  oil 
during  the  time  and  upon  the  terms  fixed  in  the  lease :  Venture 
Oil  Co.  V.  Fretts,  152  Pa.  451 ;  McNish  v-  Stone,  152  Pa.  457 ; 
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Plummer  v.  Hillside  Coal  &  Iron  Co.,  160  Pa.  488.  Where 
the  buildings  on  leased  premises  are  destroyed,  either  totally  or 
partially,  and  there  is  no  exoneration  from  rent  in  case  of  fire, 
the  tenant  is  responsible  for  rent  during  the  term :  Bussman  v. 
Ganster,  72  Pa.  285 ;  Hoy  v.  Holt,  91  Pa.  88 ;  Hoeveler  v.  Flem- 
ing &  Co.,  91  Pa.  822 ;  HeUer  v.  Royal  Ins.  Co.,  161  Pa.  101 ; 
Magaw  V.  Lambert,  8  Pa.  444 ;  Fisher  v.  Milliken,  8  Pa.  Ill ; 
Pollard  V.  Shaffer,  1  Dallas,  210;  Timlin  v.  Brown,  168  Pa- 
606 ;  Boyer  v.  Fulmer,  11  Lane,  209. 

Willi%  F.  McCook^  for  appellee,  was  not  heard,  but  cited  in 
his  printed  brief :  Harjan  v.  Lehigh  Coal  &  Navigation  Co.,  35 
Pa.  298;  Muhlenberg  v.  Henning,  116  Pa.  188;  Kemble  Coal 
&  Iron  Co.  V.  Scott,  16  W.  N.  C.  220;  McCahan  v.  Wharton, 
121  Pa.  487. 

Per  Cubiam,  November  9, 1896 : 

The  learned  trial  judge  was  clearly  right  in  refusing  to  with- 
draw tie  case  from  the  jury  by  giving  the  binding  instructions 
recited  in  the  first  specification  of  error. 

We  find  no  error  in  either  of  the  excerpts  from  the  charge 
recited  in  the  three  remaining  specifications  respectively ;  nor 
do  we  think  there  is  any  question  in  either  of  them  that  calls 
for  discussion.  The  assignments  of  error  are  accordingly  dis- 
missed, and  the  judgment  affirmed. 


Mrs.  Fannie  Katz  v.  James  W.  Johnston,  Appellant. 

Contrctc^^Fraud— Equity. 

Plaintiff  and  defendant  entered  into  an  agreement  in  writing  to  bay  land 
and  divide  it  into  bnilding  lots  for  sale  at  a  profit.  Plaintiff  was  to  fur- 
nish all  of  the  hand  money  for  the  purchase,  as  well  as  the  money  to  make 
the  deferred  payments  and  was  to  be  repaid  out  of  the  first  sales,  and 
after  such  repayment  she  was  to  receive  two  thirds  of  the  profits.  Defend- 
ant negotiated  the  purchase  of  the  property,  and  by  a  secret  arrangement 
with  the  vendors  received  $500  out  of  the  purchase  money.  Only  a  very 
small  amount  was  realized  from  the  sale  of  the  lots,  and  plaintiff  was 
obliged  to  pay  the  whole  amount  of  the  purchase  money.  In  the  mean- 
time judgments  had  been  entered  against  the  defendant  which  he  claimed 
were  paid.    On  a  bill  in  equity  filed  by  the  plakitiff  against  the  defendant 
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the  court  decreed  that  the  defendant  should  repay  to  the  plaintiff  tlie  $500 
wliich  he  had  fraudulently  obtained  from  the  vendors,  and  that  he  should 
pay  to  her  one  half  of  the  purchase  money,  or  in  lieu  of  such  payments 
should  execute  to  her  a  quitclaim  deed  of  his  interest  in  the  land,  and 
hare  the  judgments  against  him  satisfied  of  record.  Held,  that  the  decree 
was  proper,  and  should  be  affirmed. 

Argued  Oct.  7,  1896.  Appeal,  No.  28,  Oct-  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  No.  2,  Allegheny  County, 
Jan.  Term,  1896,  No.  187,  on  bill  in  equity.  Before  Ster- 
RETT,  C.  J.,  Gbken,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  J  J.    Affirmed. 

Bill  in  equity  for  an  account  and  for  an  injunction. 

Whttb,  J.,  filed  the  following  opinion : 

On  the  28th  day  of  March,  1893,  the  plaintiff  and  defendant 
bought  from  W.  J.  Dible  and  J.  E.  Hunter  a  piece  of  ground 
in  Turtle  Creek,  this  county,  containing  about  one  acre,  and  the 
deed  was  executed  to  them  of  that  date.  The  deed  is  to  them 
as  joint  tenants.  The  consideration  specified  in  the  deed  is 
io,500 ;  to  be  paid,  $2,500  cash,  and  the  purchasers  to  assume 
the  payment  of  a  mortgage  of  $2,500,  and  also  to  give  a  prom- 
issory note  for  $600,  payable  at  one  year,  with  interest  from 
date.  In  the  deed  it  is  recited  that  the  purchasers  assume  a 
personal  liability  for  the  payment  of  a  certain  mortgage  to  Rob- 
ert Caughey  on  the  premises  for  $2,500. 

Mrs.  Katz,  the  plaintiff,  paid  the  $2,500  cash.  Both  the 
plaintiff  and  defendant  signed  the  note  for  $500.  Johnson  paid 
nothing  at  the  time  and  has  paid  nothing  since  the  deed  was 
delivered.  Mrs.  Eatz  subsequently  paid  the  note  for  $500, 
with  the  accrued  interest  on  it,  at  the  time  it  was  paid  amount- 
ing to  $580.  That  amount  was  received  by  Mr.  Dible,  but  im- 
mediately paid  over  to  Mr.  Johnston. 

On  the  1st  day  of  May,  1898,  an  agreement  was  entered  into 
carrying  out  the  verbal  understanding  between  the  parties  prior 
to  that  and  about  the  time  the  deed  was  delivered.  That  agree- 
ment recited  the  conveyance  to  them  from  Dible  and  Hunter, 
and  says: 

"Whereas,  The  consideration  of  $5,500  above  mentioned  for 
said  piece  of  ground  was  paid  to  the  grantors  in  said  deed  as 
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follows,  viz :  12,500  in  cash  by  the  said  Mrs.  Fanny  Eatz,  and 
f 2,500  by  the  joint  covenant  of  both  of  the  parties  hereto 
(which  is  contained  in  the  above  recited  deed)  to  assume  the 
payment  of  a  certain  mortgage  and  $500  by  the  promissoiy  note 
of  both  of  the  parties  hereto  for  the  pajrment  of  said  sum  in  one 
year  from  its  date ;  and 

"  Whereas,  it  is  the  purpose  of  the  parties  hereto  to  divide 
said  piece  of  ground  into  lots  and  to  sell  the  same  as  conven- 
iently can  be  done  to  good  advantage, 

"Now  this  agreement  witnesseth:  (1.)  That  the  said  J.  W. 
Johnston  agrees  and  undertakes  to  manage  said  property  and 
to  make  sales  thereof,  in  lots,  to  the  best  advantage,  and  at  such 
prices  and  upon  such  terms  as  shall  be  mutually  satisfactory  to 
the  parties  hereto,  and  agreed  upon  by  them  from  time  to  time, 
and  to  act  as  the  agent  for  procuring  purchasers  thereof,  and 
to  write  all  deeds  and  mortgages  necessary  in  selling  and  con- 
vejdng  said  property. 

"  (2.)  That  the  sums  received  as  purchase  money  for  lots  in 
said  piece  of  ground,  shall  be  applied  in  the  first  place  to  the 
discharge  of  the  expenses  of  surveying,  recording  plans,  re- 
leases, etc.,  and  other  expenses  incidental  to  placing  said  prop- 
erty on  the  market,  which  the  parties  hereto  may  mutually 
determine  to  incur,  and  to  the  discharge  of  the  promissory  note 
and  mortgage  above  referred  to  as  a  part  of  the  consideration 
for  said  piece  of  ground,  and  afterward  to  the  repayment  to  said 
Mrs.  Fanny  Katz  of  the  sum  paid  by  her  in  cash  as  above  recited : 
viz :  twenty-five  hundred  dollars  with  interest  thereon  from  the 
date  of  payment. 

"  (8.)  That  after  the  discharge  of  the  above  recited  expenses, 
incumbrances  and  obligations,  with  the  interest  thereon,  and 
the  repayment  of  the  purchase  money  advanced  by  Mrs.  Katz, 
as  aforesaid,  the  profits  arising  from  the  joint  undertaking  of 
the  parties  hereto,  shall  be  semi-annually  divided  and  paid  over 
to  the  parties  hereto  as  follows,  to  wit:  two-thirds  of  all  such 
net  profits  to  the  said  Mrs.  Fanny  Eatz,  and  one-third  of  the 
said  net  profits  to  the  said  J.  W.  Johnston. 

"  (4.)  All  the  covenants,  stipulations  and  agreements  herein 
shall  be  equally  binding  upon  the  parties  hereto,  their  heirs, 
executors,  administrators  or  assigns. 

"  Witness  our  hands  and  seals  the  day  and  year  first  above 
written." 
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Signed  by  the  two  parties,  under  seal. 

A  survey  had  been  made  and  the  property  divided  into  twenty- 
four  lots.  On  the  12th  day  of  June,  1893,  one  lot  was  sold,  on 
which  two  payments  were  made,  amounting  to  f  15,00.  The 
second  lot  was  sold  on  the  17th  day  of  July,  1893,  and  ^.00 
paid  on  that  date,  and  also  1^.00  paid  on  July  29, 1893,  and 
another  $5.00  paid  February  6, 1894,  since  which  time  no  pay- 
ments have  been  made.  A  third  lot  was  sold  on  or  before 
March  16, 1894,  and  $15.00  paid  on  that  date  and  $10.00  more 
last  November,  since  this  bill  was  filed.  Five  dollars  was  de- 
posited on  account  of  the  sale  of  a  fourth  lot,  but  was  forfeited, 
making  the  total  amount  of  purchase  money  received  $63.72. 
The  expenses  incurred  in  the  management  of  the  property, 
including  taxes  paid  by  Mrs.  Katz,  amount  to  the  aggregate  sum 
of  $133.77.  Deducting  therefrom  small  items  of  credit  for  rent 
of  the  ground,  etc.,  amounting  to  $36.50,  leaves  a  balance  due 
Mis.  Katz  of  $96.27.  Mrs.  Katz  also  paid  the  first  two  instal- 
ments of  the  Caughey  mortgage  of  $1,000,  and  paid  also  inter- 
est on  the  same,  $297.50.  The  next  instalment  of  the  mortgage 
will  be  due  next  February. 

On  the  11th  day  of  December,  1893,  two  judgments  were 
entered  against  Johnston  by  William  McCune,  one  for  $80.00 
and  the  other  for  $300,  which^  according  to  the  record,  are  still 
unsatisfied,  although  Johnston  says  they  are  paid.  On  the  15th 
day  of  January,  1893,  A.  I.  Scott  &  Co.  entered  a  judgment 
against  Johnston  of  $534.50,  and  at  once  issued  an  execution 
thereon.  This  arrested  the  attention  of  Mrs.  Katz.  She  imme- 
diately went  to  see  Johnston,  and  that  judgment  on  the  record 
is  satisfied.  About  the  same  time  Johnston  executed  a  deed 
for  his  interest  in  the  property  to  D.  S.  Elliott.  That  deed  was 
never  delivered,  and,  Mrs.  Katz  learning  about  it,  he  gave  it  to 
her  or  her  attorney. 

A  short  time  before  this  bill  was  filed,  the  plaintiff  says  in  the 
bill  that  she  discovered  that  a  fraud  had  been  perpetrated  upon 
her«  that  Johnston  was  to  receive  $500,  which  he  claimed  as 
commission  for  effecting  the  sale  to  her ;  and  the  bill  is  filed 
calling  upon  him  to  refund  that  $500,  with  interest,  and  also  to 
restrain  him  from  making  sales  or  incumbering  his  interest  in 
tiie  property,  and  to  make  contribution  for  what  Mrs.  Katz  has 
since  had  to  pay  on  account  of  the  purchase. 
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The  defendant's  position  is  that  he  was  not  to  pay  any  money 
at  all  on  the  purchase,  but  that  Mrs.  Katz  was  to  pay  the  whole 
purchase  money,  and  he  was  to  get  one  third  of  the  profits  for 
his  time  and  services  in  managing  the  property  and  effecting  sales. 

FINDING  OF  FACTS. 

1.  That  the  actual  price  of  the  ground  was  $5,000,  instead  of 
$5,500 ;  that  Dible  and  Hunter  had  authorized  Johnston  to  act 
as  agent  in  selling  the  property,  or  to  sell  it  if  he  could  realize 
to  them  $5,000 ;  that  if  he  could  not  sell  it  for  more  than  that 
price  he  was  to  get  no  compensation,  but  if  he  could  sell  it  for 
one  hundred  dollars  ($100)  or  five  hundred  dollars  ($500)  more 
than  $5,000  he  could  retain  the  excess  for  his  services  in  mak- 
ing the  sale. 

2.  That  Johnston  is  not  a  regular  real  estate  broker;  he  had 
a  store  in  Braddock,  and  very  near  to  his  place  of  business  is  the 
store  of  Mr.  Eatz,  the  husband  of  the  plaintiff  in  this  action. 
He  was  engaged  in  some  real  estate  speculation,  but  vras  not 
known  as  a  regular  real  estate  broker. 

3.  That  the  plaintiff's  husband  was  her  agent  in  this  whole 
transaction.  The  money  paid  was  Mrs.  Katz's  money,  but  he 
acted  as  her  agent  in  engaging  with  Johnston  and  in  effecting 
the  purchase.  His  knowledge,  therefore,  is  her  knowledge  of 
the  transaction. 

4.  The  defendant  never  made  known  to  the  plaintiff  or  to  her 
husband  his  agreement  with  Dible  and  Hunter,  and  neither  the 
plaintiff  nor  her  husband  had  any  knowledge  of  such  an  arrange- 
ment, or  that  Johnston  was  to  get  any  compensation  whatever 
in  the  matter.  They  regarded  him  as  an  equal  purchaser  with 
the  plaintiff,  and  supposed  that  the  actual  price  to  be  paid  to 
Dible  and  Hunter  was  $5,500. 

5.  That  when  the  agreement  was  made  for  laying  the  property 
out  into  lots  and  selling  them,  both  the  plaintiff  and  defendant 
expected  a  speedy  sale,  and  expected  that  the  proceeds  of  sale 
would  be  amply  suflScient  to  pay  the  accruing  instalments  and 
interest  on  the  mortgage,  pay  bH  expenses,  and  refund  to  Mrs. 
Katz  the  $2,500  she  had  paid,  with  the  interest ;  and  it  was  not 
expected  at  the  time  that  Mrs.  ICatz  would  have  to  pay  any  more 
money,  but  that  the  proceeds  of  the  sales  would  be  sufficient  for 
all  purposes,  but  in  consequence  of  the  depression  in  the  times 
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and  ihe  difficulty  in  effecting  sales  the  arrangement  failed  in 
this,  that  very  few  lots  were  sold,  and  none  except  those  already 
indicated. 

6.  Mr.  Johnston  since  the  bill  was  filed  says  he  procured 
certain  purchasers  for  certain  lots,  at  certain  prices,  but  Mrs. 
Katz  was  unwiUing  to  accept  the  terms  proposed  for  the  sale  of 
those  lots ;  and  under  the  agreement  and  circumstances  of  the 
case,  she  was  not  bound  to  accept  those  terms  or  to  make  sales 
on  the  conditions  that  Johnston  had  proposed. 

7.  From  the  condition  of  the  market  and  surroimding  cir- 
cumstances, it  is  not  at  all  probable  that  lots  can  be  sold  at 
prices  which  would  refund  to  Mrs.  Katz  the  money  she  has 
already  expended,  and  to  meet  the  payments  yet  to  be  met  on 
the  mortgage  within  any  reasonable  time — perhaps  not  within 
two,  three  or  four  years  to  come — the  payments  on  the  mort- 
gage will  have  to  be  provided  for  other  than  by  the  sale  of  lots. 

8.  The  provision  in  the  agreement  that  Johnston  was  to  re- 
ceive one  third  of  the  profits  was  based  upon  the  idea  that  he 
would  have  to  pay  no  money ;  that  the  sale  of  the  lots  would 
be  sufficient  to  refund  to  Mrs.  Katz  what  she  had  paid,  and 
also  meet  all  pajrments  of  expenses,  and  the  payments  on  the 
mortgage. 

9.  Johnston,  under  the  deed  and  arrangement  between  the 
parties,  was  jointly  liable  with  Mrs.  Katz  to  pay  one  half  of  the 
purchase  money  of  the  property.  The  provision  in  regard  to 
one  third  of  the  profits  was  based  on  the  idea  that  the' sales  of 
lots  would  be  sufficient  to  refund  the  money  to  pay  her,  and 
also  meet  all  contingencies,  so  that  Johnston  would  not,  in  that 
way,  have  to  advance  any  money.  Mrs.  Katz  having  advanced 
the  $2,600,  and  in  that  way  secured  the  purchase  under  the 
arrangement,  would  receive  two  thirds  of  the  profits. 

10.  The  concealment  by  Johnston  of  the  arrangement  be- 
tween him  and  Dible  and  Hunter  as  to  compensation,  and 
holding  out  to  Mrs  Katz  or  to  Katz,  her  husband,  that  the  con- 
sideration of  the  purchase  was  J<5,500,  and  not  revealing  to 
them  the  fact  that  he  had  any  personal  interest  in  it,  or  was  to 
receive  any  commission,  was  a  fraud  on  Mrs.  Katz.  In  good 
faith  and  honesty  he  was  bound  to  communicate  the  fact  that  he 
was  to  receive  a  commission  on  the  sale,  and  the  amount  of  it. 

11.  His  executing  a  deed  to  Elliott  was  intended  to  hinder 
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and  delay  his  creditors  or  to  protect  Elliott  on  some  indorse- 
ment, but  executing  it  without  the  knowledge  or  the  consent 
of  Mrs.  Katz  was  a  fraud  upon  her.  According  to  his  testimony 
that  he  was  to  pay  nothing  at  all,  he  should  not  in  any  manner 
have  incumbered  his  interest  in  the  property,  which,  according 
to  the  deed  of  record,  was  a  one  half  interest. 

CONCLUSIONS  OF  LAW. 

The  defendant,  Johnston,  having  perpetrated  a  &aud  upon 
Mrs.  Katz  in  reference  to  the  $600,  should  refund  the  same  to 
her,  with  interest,  and  according  to  the  terms  of  the  note,  it 
bore  interest  from  date ;  i.  e.,  the  28th  day  of  March,  1898. 
Mrs.  Katz  had  no  knowledge  or  information  as  to  the  claim  of 
Johnston  for  commission  until  after  that  note  had  been  paid. 

According  to  the  deed  and  the  testimony,  the  defendant  was 
a  tenant  in  common  with  Mrs.  Katz  in  the  purchase  of  the  prop- 
erty, each  having  a  one  half  interest.  He  was  liable  to  pay 
one  half  the  entire  purchase  money,  although  by  the  agreement 
between  them  Mrs.  Katz  paid  the  hand  money,  $2,500,  and  he 
was  also  equally  liable  with  her  for  the  payment  of  the  Caughey 
mortgage.  The  personal  covenant  in  the  deed  is  of  both  par- 
ties. He  signed  the  $500  note  as  if  he  were  equally  liable  with 
her  for  the  payment  of  that  note. 

The  change  in  circumstances  and  in  the  times  renders  it  now 
impossible  to  carry  out  the  agreement  of  May  1, 1893.'  There 
is  no  probability  of  the  lots  being  sold  to  meet  the  future  pay- 
ments of  that  mortgage,  and  in  that  aspect  of  the  case  Johnston 
is  equally  liable  with  Mrs.  Katz  as  the  purchaser  of  the  prop- 
erty, and  he  must  pay  over  to  her  the  one  half  of  all  that  she 
has  paid  up  to  this  time,  and  be  responsible  for  the  one  half 
that  may  fall  due  hereafter.  Good  faith  to  her  also  requires 
that  he  shall  remove  any  liens  that  are  on  his  hi^  interest  in 
this  property. 

Under  the  agreement  of  May  1, 1893,  both  parties  must  agree 
to  any  sale  of  lots.  The  difficulty  of  carrying  out  that  agree- 
ment when  Johnston  had  no  money  whatever  in  the  property 
now  and  the  change  of  times  makes  it  almost  certain  that  the 
parties  cannot  agree,  and  that  Johnston  in  his  agency  or  manage- 
ment of  the  property  will  accomplish  nothing,  and  it  would  be 
unjust  for  Mrs.  Katz  to  advance  all  future  payments  on  that 
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property  and  lie  out  of  the  money  that  she  has  advanced  for  an 
indefinite  and  uncertain  period  of  time  in  the  future.  Even 
then  there  is  no  certainty  that  there  will  be  any  profits  realized 
after  sales. 

Johnston  said  that  the  property  was  worth  $13,000,  but  that 
was  a  mere  guess  and  there  was  no  evidence  that  would  justify 
any  such  opinion,  and  the  fact  that  for  two  and  one  half  yeais 
only  four  lots  have  been  sold  out  of  twenty-four,  and  only 
162.00  realized  on  all  of  them,  is  satisfactory  evidence  that  it 
will  require  years,  perhaps,  to  efEect  sales,  and  it  is  very  uncer- 
tain whether  there  will  be  any  profits  at  all  realized  in  the  end. 

Johnston  must  do  one  of  two  things :  He  must  refund  to 
Mrs.  Katz  the  $500,  with  interest  on  it  from  the  28th  day  of 
Mareh,  1893,  and  one  half  of  what  she  has  had  to  pay  on  the 
mortgage,  principal  and  interest,  and  also  remove  the  liens  that 
are  now  on  his  portion.  He  says  that  these  two  judgments 
remaming,  amounting  to  $380,  are  paid,  but  they  remain  unsat- 
isfied on  the  record.  If  they  have  been  paid  they  can  easily  be 
marked  satisfied  upon  the  record — or  at  his  election  he  may 
execute  a  quitclaim  deed  to  Mrs.  Katz  for  the  property,  retain- 
ing the  $500,  which  would  be  a  most  liberal  compensation  in 
tiie  way  of  commissions  for  effecting  the  sale,  and  also  an  ample 
compensation  to  him  for  all  his  time  and  labor  in  trying  to 
effect  sales.  That  should  be  done  within  thirty  days  from  this 
date. 

Let  a  decree  be  drawn  in  favor  of  the  plaintiff  as  indicated 
in  this  opinion,  and  also  an  injunction  against  Johnston  restrain- 
ing him  from  making  any  conveyance  of  his  interest  in  the 
property  or  in  any  way  incumbering  it,  the  costs  to  be  paid  by 
him. 

DECREE. 

And  now,  December  20, 1895,  this  cause  came  on  to  be  heard, 
upon  bill,  answer  and  replication,  and  testimony  taken  in  open 
court ;  and  after  argument  by  counsel  and  upon  consideitttion 
it  is  ordered  and  decreed : 

1.  That  James  W.  Johnston,  the  defendant,  pay  to  the  plain- 
tiff one  half  of  the  several  instalments  of  principal  and  Interest 
of  the  mortgage  of  Robert  Caughey  et.  al.,  paid  by  the  plaintiff, 
with  interest  thereon  from  the  dates  of  said  payments,  and 
amounting  to  the  sum  of  $702.95,  as  shown  by  the  calculation 
Vol.  CLxxvin— 23 
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attached  hereto  and  made  a  part  hereof ;  without  prejudice  to 
the  right  of  said  defendant  to  be  repaid  the  same  with  interest 
under  the  terms  of  the  written  agreement  of  May  1,  1893,  as 
justice  and  equity  may  require. 

2.  That  James  W.  Johnston,  the  defendant,  pay  to  the  plain- 
tiff the  amount  fraudulently  obtained  and  appropriated  by  him 
to  his  own  use  on  March  28,  1894,  (being  the  note  to  Dible 
and  Hunter,  with  its  interest  paid  on  that  date),  being  $530, 
with  interest  thereon  from  the  date  of  payment  and  amount- 
ing to  the  sum  $584.95,  as  shown  by  said  calculation. 

3.  That  said  James  W.  Johnston,  the  defendant,  be  restrained 
and  enjoined  from  conveying  or  in  any  other  manner  incum- 
bering his  interest  in  the  tract  of  land  purchased  from  Dible 
and  Hunter  by  deed  dated  March  28,  1893,  until  said  John- 
ston has  paid  to  plaintiff  the  said  sums  of  money  hereinbefore 
directed  to  be  paid,  and  aggregating  the  sum  of  $1,287.90. 

4.  That  if  the  said  James  W.  Johnston,  at  his  election,  shall 
within  thirty  days  from  the  date  of  this  decree,  deliver  to  the 
prothonotary  of  this  court  a  quitclaim  deed,  duly  executed  by 
himself  and  wife,  in  favor  of  the  plaintiff,  for  all  his  interest  in 
said  tract  of  land,  and  cause  the  two  judgments  in  favor  of 
William  McCune  to  be  satisfied  of  record,  the  said  deed  shall 
be  a  discharge  of  the  defendant,  of  and  from  the  sums  herein- 
before directed  to  be  paid  by  him,  and  of  and  from  all  further 
liability  to  the  plaintiff  out  of  the  transactions  and  dealings  set 
forth  in  the  bill,  and  upon  the  entry  of  a  proper  receipt  by  the 
plaintiff  or  her  attorney,  upon  the  docket,  said  deed  shall  be 
delivered  by  the  prothonotary  to  her. 

5.  That  the  defendant  pay  the  costs  in  this  cause. 

Error  assigned  among  others  was  above  decree. 

James  R.  Macfarlane^  with  him,  E.  F,  Bwffy^  for  appellant. — 
On  the  face  of  the  bill  the  court  had  no  jurisdiction,  and  the 
plaintiff  had  an  adequate  remedy  at  law :  Adams'  App.,  113  Pa. 
449;  Meeson  v.  Kaine,  63  Pa.  335;  Clarke  v.  Sidway,  142 
U.  S-  682 ;  Neill  v.  Shamburg,  158  Pa.  263  ;  Walker  v.  Tupper, 
162  Pa.  1;  Bank  v.  Osborne,  159  Pa.  10;  HoweU  v.  Kelly, 
149  Pa.  473;  Pittsburg  &  Connellsville  R.  R.  Co.'s  App.,  99 
Pa.  177  ;  Paton  v-  Clark,  156  Pa.  49. 
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There  can  be  no  question  that  the  answer  is  responsive: 
Eaton's  App.,  66  Pa.  483 ;  Burke's  App.,  99  Pa.  350;  Fidelity 
Co.  V.  Weitzel,  152  Pa.  498. 

That  there  is  no  fiduciary  relationship  between  tenants  in 
common  further  than  that  a  purchase  by  one  inures  to  the  ben- 
efit of  the  other  or  some  similar  obligation,  is  held  in  the  case 
of  Neill  V.  Shamburg,  168  Pa.  268. 

Defendant  was  not  liable  to  plaintiff,  or,  at  the  most,  only  for 
one  third :  Collier  on  Partnership,  sec.  309 ;  Lake  v.  Gibson, 
1  Leading  Cases  in  Equity,  264 ;  1  Pomeroy's  Equity,  sec.  408. 

It  is  a  question  whether  defendant  had  any  interest  in  the 
real  estate  under  the  agreement,  for  he  had  only  an  interest  in 
contingent  profits  to  be  thereafter  made :  Benjamin  v.  Zell,  100 
Pa.  33. 

There  should  have  been  a  preliminary  decree  for  an  account- 
mg :  Collyer  v.  Collyer,  38  Pa.  267 ;  Dampf  s  App.,  106  Pa. 
72 ;  Reeder  v.  Trullinger,  161  Pa.  287. 

William  Tost^  for  appellee. — The  court  had  jurisdiction : 
1  Spencer  on  Equitable  Jurisdiction,  661 ;  Johnston  v.  Price, 
172  Pa.  427. 

If  two  persons  jointly  purchase  an  estate  and  pay  an  unequal 
proportion  of  the  purchase  money  and  take  the  conveyance  in 
their  joint  names,  they  are  deemed  to  purchase  as  in  the  nature 
of  partners :  Wright  v.  Wright,  59  How.  186 ;  2  Story's  Eq. 
Jur.,  sec.  1,  206;  Walker  v.  Tupper,  162  Pa.  8. 

But  it  is  said  the  plaintiff  had  an  adequate  remedy  at  law  for 
contribution,  by  reason  of  the  payment  of  the  many  installments 
of  the  mortgage  by  her.  The  proposition  is  refuted  by  many 
decisions :  Crow  v.  Green,  111  Pa.  637 ;  Sadler  v.  Nixon,  5 
Bam.  &  Adolphus,  936 ;  Leidy  v.  Messenger,  71  Pa.  177 ;  Mur 
ray  v.  Herrick,  171  Pa.  21. 

The  relations  of  Mrs.  Katz  and  the  appellant  in  the  entire 
transaction  were  of  a  fiduciary  and  confidential  character :  King 
V.  Barnes,  109  N.  Y.  286 ;  1  Story  on  Eq.  Jur.  sec.  461. 

Cases  of  account  between  tenants  in  common,  between  joint 
tenants,  between  partners,  between  part  owners  of  ships,  fall 
under  the  like  consideration :  Dyckman  v.  Valiente,  42  N.  Y. 
664. 

The  fraud  perpetrated  by  defendant  could  only  have  been 


Digitized  by 


Google 


356  KA.TZ  v.  JOHNSTON,  AppeUant 

Arguments — Opinion  of  the  Court.  [178  Pa. 

properly  investigated  in  a  court  of  equity :  Neill  v,  Shamburg, 
158  Pa.  271 ;  Bierbower's  App.,  107  Pa.  14 ;  Harper's  App., 
109  Pa.  9;  Ahl's  App.,  129  Pa.  49;  McGowin  v.  Remington, 
12  Pa.  66 ;  Allison's  App.,  77  Pa.  221 ;  Adams's  App^  113  Pa. 
449. 

The  defendant  was  liable  for  the  fraudulent  taking  of  com- 
missions. He  was  also  liable  for  one  half  of  the  mortgage 
installments :  Wright  v.  Monongahela  Nat.  Gas.  Co.,  2  Super. 
Ct.  223. 

Peb  CUBIA3I,  November  9,  1896  : 

We  find  no  error  in  the  proceedings  leading  up  to  the  decree 
from  which  this  appeal  was  taken,  nor  in  the  decree  itself.  The 
findings  of  fact  were  amply  warranted  by  the  pleadings  and 
proofs ;  and  the  conclusions  drawn  from  the  facts  thus  estab- 
lished appear  to  be  substantially  correct.  On  these  findings 
and  legal  conclusions  of  the  court  below,  the  decree  is  affirmed 
and  appeal  dismissed  with  costs,  to  be  paid  by  appellant. 


C.  J.  Ramlack  v.  Joseph  Wolf,  Appellant. 

Promissory  notes — Accommodaiion  indorser  —  Evidence — Question  for 
jury. 

In  an  action  by  a  holder  of  a  promissory  note  against  the  first  indorser, 
who  was  an  accommodation  indorser,  it  appeared  that  the  second  indorser 
owed  the  holder  $1,000  on  a  judgment  note  and  over  $800  on  book  hc- 
ooant.  Both  the  holder  and  the  second  indorser  testifi^id  that  the  note  in 
suit,  which  was  for  $2,000,  was  given  in  payment  of  the  judgment  note 
which  was  surrendered,  and  also  in  payment  of  the  book  account,  and 
that  the  difference  making  up  the  $2,000  was  paid  by  the  holder  to  the 
second  indorser  in  cash.  Held^  that  the  evidence  was  sufficient  to  support 
a  verdict  and  judgment  against  the  first  indorser  for  the  full  amount  of  the 
note. 

Ajpgued  Oct.  27, 1896.  Appeal,  No.  87,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co., 
Jan.  T.,  1894,  No.  468,  on  verdict  for  plaintiff.  Before  Steb- 
liBTT,  C.  J.,  Green,  Wilhams,  MoCollum,  Mitohell,  Dean 
and  Fell,  JJ.    Affirmed. 
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Assumpsit  on  a  promissory  note.    Before  Ewing,  P.  J. 

The  facts  appear  by  the  charge  of  the  court,  which  was  as 
follows : 

This  suit  is  brought  on  a  note  made  by  Adolph  Hollander  to 
the  order  of  Joseph  Wolf,  the  defendant,  dated  July  12, 1898, 
for  $2,000,  at  four  months  after  date,  payable  at  the  Freehold 
Bank.  The  note  was  indorsed  by  Joseph  Wolf,  which  is  ad- 
mitted, and  afterwards  by  J.  J.  McGuire,  and  was  protested 
for  nonpayment  at  its  maturity.  The  note,  on  its  face,  looks 
like  an  ordinary  business  transaction.  There  is  nothing  on  the 
face  of  it  to  put  anybody  on  guard  or  to  arouse  any  suspicions 
that  it  is  not  all  right  in  every  way,  or  that  Joseph  Wolf  is 
even  an  accommodation  indorser.  It  was  admittedly  in  the 
hands  of  Mr.  Ramlack,  the  plaintiff,  at  the  time  of  its  maturity 
and  was  protested  on  his  account.  It  was  left  at  bank  for  col- 
lection. Now  on  the  face  of  the  papers — the  making  of  the 
note,  the  indorsement,  the  failure  of  Hollander  to  pay  and  the 
protest — the  holder  is  entitled  to  recover. 

The  defense  set  up  is,  first,  that  Joseph  Wolf  was  an  accom- 
modation indorser  for  a  specific  purpose,  as  to  J.  J.  McGuire, 
the  after  indorser,  and  that,  as  between  himself  and  McGuire, 
he  would  have,  according  to  his  testimony,  a  perfect  defense. 
A  second  branch  of  it  is,  at  least  as  to  a  part  of  the  note,  and 
it  was  claimed  originally  as  to  the  whole  of  it,  that  Ramlack 
stood  in  the  same  position  as  McGuire  did,  and  could  not  recover 
because  McGuire  could  not. 

Now  let  us  take  the  first  part  of  the  case.  The  testimony  of 
Wolf,  Hollander  and  McGuire  agrees  that  Joseph  Wolf  is  only 
accommodation  indorser.  That  is  not  important  here,  because 
if  Wolf  were  the  maker  of  it — if  what  he  claims  be  true — he 
would  have  the  same  defense.  They  allege,  on  the  part  of  the 
defendant,  that  the  note  was  given  under  these  circumstances : 
They  say  that  Hollander  was  about  to  buy  a  half  interest  in  the 
liquor  business  of  McGuire,  who  had  a  wholesale  license  and 
was  carrying  on  business  in  the  city  of  Pittsburg,  and  that 
this  indorsement  was  given  on  the  note  of  Hollander  as  collat- 
eral security,  to  be  good  only,  and  to  be  used  only,  in  case  the 
liquor  license  that  McGuire  had  got,  to  run  from  the  1st  of  May, 
should  be  transferred  to  the  firm  composed  of  McGuire  and 
Hollander ;  and  that  that  license  never  having  been  transferred, 
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the  consideration  failed,  and  that  McGuire  was  bound  to  hand 
it  back.  On  the  other  hand,  McGuire  says  that  the  note  was 
given  in  absolute  payment,  and  the  indorsement  in  absolute 
payment,  of  a  transfer  of  one  half  interest  in  the  stock,  and  in 
the  business,  and  in  the  profits ;  and  tliat  it  was  not  in  contem- 
plation to  get  a  license  transferred  right  away,  but  to  cany  on 
the  business  under  the  old  license  until  the  next  license  court, 
May  24,  when  application  would  be  made  in  the  name  of  the 
firm. 

You  must  determine  the  question  of  fact  between  them,  and 
if  you  do  not  determine  that  question  of  fact  in  favor  of  the 
defendant.  Wolf,  you  need  not  trouble  yourselves  about  the 
balance  of  the  defense.  On  the  one  side  you  have  the  positive 
testimony  of  Mr.  Wolf  and  Mr.  Hollander  that  it  was  given, 
not  as  payment  for  a  transfer  of  the  interest,  but  as  security 
that  when  the  license  was  transferred,  then  Hollander  was  to 
become  the  owner,  and  the  notes  would  be  used ;  and  you  have 
the  additional  testimony  on  that  point  of  the  bookkeeper  of 
McGuire,  that  no  new  books  or  accounts  were  opened ;  that  the 
business  was  carried  on  in  the  books  as  before.  On  the  other 
hand,  you  have  the  positive  testimony  of  Mr.  McGuire  that  it 
was  an  absolute  sale ;  that  there  was  a  written  agreement  for  a 
transfer;  that  they  had  signed,  and,  it  seems,  there  were  two 
copies  of  it,  one  given  to  each — that  is  not  in  dispute,  but  neither 
side  produces  them, — and  tliat  it  was  not  intended  to  have  a 
transfer  of  the  license  at  that  time.  And  you  have,  in  addition, 
the  fact  testified  to  by  two  witnesses  and  testified  to  by  the 
bookkeeper,  that  an  inventory  of  stock  had  been  taken,  and 
that  from  this  time  Hollander  stayed  there,  was  there  attending 
to  business,  was  selling  and  ^^  working  hard,"  and  was  in  and 
around  the  place  and  attending  to  business,  and  you  have,  on 
each  side,  a  presumption  of  fact  against  the  testimony  of  each 
of  die  parties. 

[All  these  men — McGuire,  Wolf  and  Hollander — ^had  been 
in  the  liquor  business,  and  it  is  fair  to  presume  that  they  knew 
the  law.  Now,  Wolf  and  Hollander  knew,  or  ought  to  have 
known,  and  I  have  no  doubt  did  know,  that  before  a  license 
could  be  transferred  from  McGuire  to  McGuire  &  Hollander, 
Hollander  and  McGuire  would  have  to  swear  that  Hollander 
wds  part  owner,  an  absolute,  actual  owner,  and  that  if  such  an 
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arrangement  had  been  given  in  a  statement  to  the  court,  as  thej 
alleged  was  the  contract,  the  license  would  not  have  been  granted ; 
and  on  their  theory  it  was  intended  that  somebody  should  com- 
mit perjury  and  commit  a  fraud  on  the  court  and  the  public ; 
and  on  Mr.  McGuire's  theory,  that  the  two  were  to  carry  on  the 
business  and  share  the  profits,  from  the  middle  of  July  to  the 
next  May,  on  his  old  license,  they  knew  that  they  would  both 
be  guilty  of  violation  of  the  law,  and  liable  to  be  indicted,  fined 
and  imprisoned.  Well,  they  say  sometimes  that  those  of  us 
who  have  to  hold  license  court  are  very  suspicious  of  testimony, 
but  when  we  have  hundreds  of  such  exhibitions,  it  is  not  very 
strange  that  we  should  be.  Now  that  is  the  outline  of  the  tes- 
timony on  each  side.]  [4] 

If  you  find  affirmatively  that  this  note  was  given,  not  for  a 
transfer  of  one  half  of  this  interest  in  the  stock  and  business 
of  McGuire  to  Hollander,  but  was  simply  conditional,  and  given 
by  Wolf  to  be  held  by  McGuire,  and  not  used  at  all,  unless  the 
license  was  transferred  to  Hollander  and  McGuire  jointly,  then 
McGuire  had  no  right  to  use  it  for  any  other  purpose,  and  Wolf 
would  have  a  defense  as  to  McGuire.  The  burden  is  on  Wolf 
to  satisfy  you  of  that  by  the  weight  of  testimony.  If  you  do 
not  find  that  fact  affirmatively  in  favor  of  Wolf,  you  need  not 
inquire  as  to  the  next.  If  you  do  find  it  affirmatively — that  it 
was  only  to  be  used  for  this  specific  purpose,  and  be  held  until 
after  a  transfer  of  the  license — then  you  go  on  to  the  next  ques- 
tion, to  see  whether  he  has  a  defense  against  Mr.  Ramlack. 

The  maker  or  indorser  of  a  note  of  this  sort,  giving  it  out  to 
another,  runs  the  risk  of  it  getting  into  the  hands  of  an  inno- 
cent holder  for  value,  and  he  has  to  pay  it  in  that  caae,  regard- 
less of  what  the  equities  may  be  as  against  the  party  to  whom  it 
was  given.  It  is  the  commercial  law  and  is  a  rule  well  settled, 
and,  as  a  rule,  the  party  who  makes  a  note  of  this  kind  may 
expect  to  pay  it. 

Mr.  Ramlack  says  he  is  a  holder  for  value ;  he  says  he  got 
it  on  the  29th  day  of  August,  1893,  and  got  it  for  value.  It 
didn't  fall  due  until  November.  There  is  a  dispute  as  to  when 
he  got  it,  but  I  do  not  think  it  is  very  important,  and  yet  it  is 
some  illustration  of  the  difference  in  testimony  and  who  recol- 
lects aright.  According  to  the  testimony  of  Mr.  Ramlack  and 
bis  bookkeeper,  Mr.  Hilger,  it  was  got  on  the  29th  day  of  Au- 
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gust,  and  on  that  day  entries  were  made  in  the  books  in  regular 
form  and  order,  crediting  this  note  and  showing  what  was  done 
with  it,  and,  so  far  as  the  books  are  concerned,  so  far  as  I  have 
examined  them,  they  appear  to  have  been  made  at  the  time.  It 
is  in  regular  order  of  business.  Now,  I  do  not  think  it  is  very 
important  whether  it  was  on  the  29th  day  of  August  or  the  Ist 
day  of  September,  or  after  the  first  Saturday  of  September. 
Mr.  Hollander  and  Reinhart,  the  bookkeeper,  say  that  McGuire 
had  the  note  at  that  time,  and  McGuire  says — 
By  Mr.  Robb :  Reinhart  says  he  saw  a  paper — 
By  the  Court :  Yes ;  he  first  said  he  saw  McGuire  have  it  on 
that  day,  but,  on  cross-examination  it  appears  that  he  did  not 
have  it  in  his  hand  at  all.  He  says  that  McGuire  simply  took 
a  piece  of  paper  and  held  it  up  and  said :  "  Here  is  the  note,  but 
I  won't  give  it  to  you."  Mr.  Hollander  says  that  Mr.  McGuire 
had  the  note  on  the  first  Saturday  of  September ;  that  he  saw  it 
— and  McGuire  says  he  had  not.  Neither  counsel  asked  Mr. 
Hollander  as  to  whether  or  not  he  had  the  paper  in  his  hand, 
and  if  Mr.  Reinhart's  testimony  be  correct,  he  did  not  have  it 
in  his  hand — ^neither  Hollander  nor  Reinhart. 

Now,  as  to  what  it  was  taken  for.  First,  the  testimony  of 
Mr.  McGuire,  Mr.  Hilger  and  Mr.  Ramlack  is  that  $110.49  was 
paid  in  money.  And  let  me  say  here,  there  is  not  only  no  evi- 
dence, no  proof,  that  Mr.  Ramlack  knew  anything  wrong  with 
this  note,  or  any  equities  as  between  McGuire  and  Wolf  about 
it,  but  there  is  nothing  to  create  suspicion,  and  the  question  is : 
Did  he  pay  value  for  it?  It  is  virtually  conceded  that  as  to 
this  $110.49  he  is  a  holder  for  value.  Next  it  is  testified  to  by 
Mr.  Ramlack,  Mr.  Hilger  and  Mr.  McGuire  that  on  the  25th 
day  of  April,  1893 — which  was  about  the  time,  I  presume,  that 
the  granting  of  license  to  McGuire  was  announced ;  just  before 
the  license  would  take  effect — Mr.  Ramlack  loaned  $1,000  to 
Mr.  McGuire,  and  took  his  judgment  note  for  it,  and  that  when 
this  $2,000  note  in  suit  was  brought,  that  $1,000  judgment  note 
was  given  up  as  paid  by  this  $2,000  note.  Now,  if  that  were 
the  case,  if  that  were  done,  that  security  given  up  and  this  note 
taken,  that  is  a  good  consideration,  a  valid  consideration,  to 
destroy  any  defense,  so  far  as  that  $1,000  is  concerned.  If  you 
believe  that  testimony,  that  there  was  $1,000  loaned  to  Mr.  Mc- 
Guire beforehand,  for  which  his  note  was  held  by  Ramlack,  and 
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that  note  given  up  for  tiiis  note,  that  is  good  as  to  this  note. 
That  would  be  $1,000  more.  [Now,  the  principal  contest  is 
this:  There  was  $889.51  of  an  open  book  account,  that  Mr. 
Ramlack,  who  was  also  a  liquor  dealer,  had  against  McGuire, 
and  that  was  taken  into  consideration  in  taking  the  $2,000  note. 
The  $1,000  note,  and  probably  some  interest  on  it — I  don't  think 
there  is  any  testimony  on  that — and  the  open  book  account 
were  added  together,  and  then  the  difference  taken.  That  was 
less  than  the  $2,000,  and  the  difference  was  paid  in  cash.  Now 
then,  as  to  the  open  book  account :  If  this  note  as  to  that  account 
was  taken  simply  as  collateral  security,  as  it  is  called,  as  addi- 
tional security  for  the  claim  as  to  that  much  of  it,  the  plaintiff 
is  not  a  holder  for  value,  because  he  gave  up  nothing  and  lost 
nothing ;  and  the  presumptions  are  that  it  was  so  taken.  That 
is  the  general  rule.  If  somebody  is  indebted  to  one  of  you  on 
an  open  book  account,  or  for  goods  sold,  or  for  anything,  and 
he  gives  you  his  note,  running  for  some  time,  or  gives  you  some- 
body else's  note,  and  there  is  nothing  said  about  it,  nothing  else 
than  that,  the  presumption  is  that  it  is  simply  taken  as  collateral 
security,  and  you  may  sue  on  the  original  debt  and  recover,  and 
you  may  also  sue  on  the  collateral.  That  is  the  presumption,  and 
the  burden  is  on  Mr.  Ramlack  to  satisfy  you  that  he  took  this 
in  absolute  payment  of  that  book  account.  He  says  that  he  did, 
and  you  must  take  into  consideration  the  testimony  in  regard 
to  that,  and  his  bookkeeper  said  he  did.  I  do  not  recollect  what 
McGuire  said  about  that.  You  will  recoUect  it  probably.  You 
take  into  consideration  what  was  said.  It  requires  something 
more  than  an  intention ;  there  must  be  something  to  indicate 
that  intention.  The  fact  that  cash  was  paid  for  the  balance  is 
a  fact  and  a  circumstance  in  favor  of  Mr.  Ramlack's  theory 
that  it  was  taken  in  payment,  because,  if  taken  as  collateral 
security,  it  would  more  likely  have  been  held  for  the  whole  of 
it  until  that  debt  was  paid ;  but  you  must  find  affirmatively 
that  it  was  taken  in  absolute  payment  of  the  book  account 
before  you  can  find  that  Mr.  Ramlack  is  a  holder  for  value  as 
to  that  part  of  it.  It  is  a  question  of  fact  for  you  as  to  that 
$1,000  note,  but  the  weight  of  evidence  seems  to  me  to  be  over- 
whelmingly in  favor  of  it.  As  to  the  other,  the  book  account,  I 
express  no  opinion ;  that  is  a  question  for  you.]  [3] 
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Verdict  and  judgment  for  plaintiff  for  $2,248.85.  The  court 
refused  a  new  trial  in  the  following  opinion : 

In  this  case,  imder  the  evidence,  which  was  uncontradicted, 
there  was  necessarily  a  verdict  for  the  plaintiff  for  that  part  of 
the  note  covered  by  the  thousand  dollar  judgment  note  surren- 
dered by  Ramlack,  and  for  the  cash  paid,  and  the  only  question 
is  as  to  the  bill  for  merchandise  which  was  credited  with  the 
balance  of  the  note.  The  charge  fully  instructed  the  jury  that 
if  they  found  the  contention  of  the  defendant  to  be  correct — 
that  he  was  an  accommodation  indorser,  and  that  the  note  had 
been  improperly  used  by  McGuire  to  enable  the  plaintiff  to 
recover  the  amount  of  this  bill  on  which  the  note  had  been  cred- 
ited, the  note  must  have  been  taken  in  payment,  and  not  merely 
as  collateral ;  and  it  seems  to  us  that  what  was  payment  was 
fully  and  sufficiently  explained  to  the  jury.  We  would  have 
been  entirely  wilUng  that  the  jury  should  have  found  for  the 
defendant  as  to  that  balance,  but  the  plaintiff  said  the  note  was 
taken  in  payment  of  this  bill;  his  clerk  said  so  and  McGuire 
said  so.  In  addition,  it  was  not  the  ordinary  taking  of  a  note 
for  the  amount  of  a  biU.  It  is  a  much  stronger  case  than  if  the 
note  had  been  given  for  the  precise  amount  of  the  bill.  In  this 
case,  the  circumstances,  uncontradicted,  were  that  the  note  was 
offered  by  McGuire  ;  it  was  accepted  as  payment  of  the  $1,000 
and  that  thousand  dollar  judgment  note  was  given  up;  the 
bill  for  merchandise  was  then  added  to  the  thousand  dollar 
note,  and  the  difference,  making  up  the  $2,000  was  paid  in 
money.  These  circumstances  strengthen  the  testimony  on  the 
part  of  the  plaintiff  that  the  note  had  been  taken  in  payment, 
and  we  are  unable  to  say  that  the  jury  was  wrong  in  its  finding. 

Hrrors  assiffned  among  others  were  (8-4)  above  instructions^ 
quoting  them. 

William  Tostj  for  appellant,  cited:  Cozens  v.  Middleton, 
118  Pa.  632 ;  Smith  v.  Popular  L.  &  B.,  98  Pa.  19 ;  Carpenter  v. 
Bank,  106  Pa.  173;  Liggett  Co.'s  App.,  Ill  Pa.  291;  Kirk- 
patrick  V.  Muirhead,  16  Pa.  123 ;  Depeau  v.  Waddington,  6 
Whart  232 ;  Maynard  v.  Sixth  Nat.  Bank,  98  Pa.  262;  Huddle- 
ston  V.  Bellevue  Borough,  111  Pa.  122. 
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John  S.  Robbj  for  appellee,  cited:  Bardsley  v.  Delp,  88  Pa. 
420;  Dovey's  App.,  97  Pa.  162. 

Per  Cubiam,  November  9, 1896 : 

A  careful  consideration  of  tliis  record  has  failed  to  convince 
US  that  there  was  any  substantial  error  in  the  trial.  On  the 
contrary,  the  instructions  complained  of  in  the  assignments  of 
error  appear  to  be  correct.  The  case  depended  on  questions  of 
fact  which  were  properly  submitted  to  the  jury  and  by  them 
found  in  favor  of  the  plaintiff. 

For  reasons  given  in  tlie  court's  opinion  on  the  motion  for  a 
new  trial,  we  think  the  judgment  should  not  be  disturbed. 

Judgment  affirmed. 


178         363 
e  24  SC  139 

City  of  McKeesport  v.  Catherine  Soles,  Appellant.       \~jf^ 353 


'    32  SC  374 


Boad  law — Assessments — Rural  property. 

What  is  rural  and  what  is  urban  property  within  the  meaning  of  the  law 
as  to  street  improvement,  depends  largely  on  the  special  circumstances  of 
each  case.  The  character  of  the  locality,  its  streets,  lots,  buildings  and 
improvements,  and  the  market  value  of  the  property,  as  also  of  the  neigh- 
boring and  surrounding  properties,  must  be  considered.  If  the  buildings 
and  improvements  in  the  neighborhood  are  few  and  scattered,  and  partake 
of  the  character  of  the  country  rather  than  of  the  city  or  town,  and  are 
occupied  by  persons  engaged  in  rural  pursuits,  the  locality  should  be  eon- 
ftidered  rural ;  on  the  other  hand  if  the  houses  and  improvements  partake 
of  the  character  of  the  city  or  town,  and  are  mainly  occupied  by  persons 
engaged  in  city  pursuits,  the  locality  should  be  considered  tiS  city  and  not 
rural. 

Argued  Oct.  28,  1896.  Appeal,  No.  51,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  2,  Allegheny  Co.,  Jan. 
Term,  1892,  No.  126,  on  verdict  for  plaintiff.  Before  Ster- 
KETT,  C.  J.,  Gbbbn,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Scire  facias  sur  municipal  lien  for  grading  and  paving  a  por- 
tion of  Fifth  avenue  in  the  city  of  McKeesport.  The  case  was 
previously  reported  in  165  Pa.  628. 

At  the  trial  the  case  turned  on  whether  the  defendant's  prop- 
erty was  urban  or  ruraL 
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The  court,  Whttb,  J.,  charged  in  part  as  follows : 
[The  principle  of  all  these  local  assessments  is  that  the 
properties  are  benefited  by  these  local  improvements,  and 
therefore  ought  to  pay  for  them,  and  that  is  a  sound  principle. 
Where  there  is  a  public  benefit,  or  any  improvement  for  the 
general  public,  it  is  paid  for  by  general  taxation;  but  these 
local  improvements,  where  the  properties  are  benefited  by  it, 
the  properties  should  pay  for.  The  only  difficulty  in  the  case  I 
have  mentioned  was  to  get  at  a  rule  for  assessing  the  benefits. 
The  foot  front  rule  was  adopted;  that  is,  that  the  expense 
should  be  borne  by  the  property  holders  according  to  the  front- 
age of  their  property  at  so  much  a  foot  front.  That  was  sus- 
tained in  this  state  and  nearly  all  the  improvements  made  in  the 
city — out  in  the  rural  regions  of  our  city — were  made  and  paid 
for  on  that  basis.  But  there  was  a  disposition  to  extend  that 
beyond  all  reason,  and  hence  it  led  to  a  reaction.  The  case 
was  what  is  called  Washington  Avenue  Improvement.  That 
was  the  case  of  an  avenue  that  was  laid  out  on  the  southern 
side  of  the  city,  to  extend  away  out  into  the  country,  through 
farms  miles  out  in  the  country,  by  a  special  act  authorizing  it 
to  be  done,  and  authorizing  an  assessment  of  the  farms  for  a 
distance  on  each  side.  When  tliat  came  before  the.  Supreme 
Court,  they  said  that  was  wrong ;  that  while  this  foot  front  rule 
was  right  enough  in  cities,  it  could  not  be  extended  to  farm 
land,  and  that  an  improvement  of  that  kind,  running  out  miles 
through  the  country,  through  farm  land,  was  a  perversion  of 
that  principle,  was  unconstitutional  and  wrong.  So  in  the 
Penn  Avenue  case,  persons  living  out  in  East  Liberty,  miles 
from  the  city,  wanted  to  have  a  magnificent  driveway  in  place 
of  the  old  Greensburg  pike,  and  they  got  a  special  act  of  the 
legislature,  authorizing  that  to  be  constructed.  At  that  time 
there  were  a  good  many  farms  between  what  was  known  as  East 
Liberty  and  Uie  city,  and  they  undertook  to  assess  all  those  farm 
lands  and  everybody  along  the  line  of  Penn  avenue  so  much  a 
foot  front,  and  that  was  declared  by  the  Supreme  Court  uncon- 
stitutional, and  the  principle  in  those  cases  was  announced  that 
rural  property  could  not  be  taxed  by  the  foot  front  for  an  im- 
provement of  that  kind.  But  never  heretofore  have  we  had  a 
clear  and  satisfactory  definition  of  what  is  to  be  understood  as 
rural  property,  in  the  sense  that  it  is  not  liable  to  an  assessment 
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for  street  improvements ;  the  principle  has  been  announced,  but 
no  clear  definition  of  it,  perhaps  because  none  of  the  cases 
required  that.  The  cases  that  went  up  were  manifestly  through 
rural  property,  through  farms  on  both  sides,  and  there  was  no 
pretense  of  it  being  town  land,  but  it  was  entirely  and  undoubt- 
edly farm  land.]  [6] 

[Now  in  this  case  before  you,  allowing  credit  for  the  dam- 
ages resulting  from  the  grade,  it  comes  down  really  to  the 
expense  of  paving  and  curbing  that  street.  As  I  said  to  you,  the 
Supreme  Court  has  not  yet  given  a  clear  definition  of  what  is 
meant  by  rural  property,  in  the  sense  that  it  is  to  be  exempt 
from  assessments  for  the  improvement  of  a  stifeet.  This  case, 
however,  requires  me  to  give  you  some  instructions  on  that 
point.  I  will  endeavor  to  do  so,  and  to  define  what  is  meant  by 
rural  property,  and  to  illustrate  its  meaning  by  referring  to 
cases  that  may  happen.  The  land  in  this  case  is  farm  land. 
Mrs.  Soles  has  a  farm  of  fifty  or  sixty  acres,  which  fronts  on 
this  avenue  one  thousand  and  sixty-three  feet.  It  has  always 
been  used  as  farm  land,  either  for  cultivation  or  for  pastui'e,  and 
is  not  laid  out  into  lots.  That  is  proved  here  and  is  admitted ; 
but  those  facts  do  not  decide  this  contention.  As  I  have  said, 
the  land  has  always  been  used  for  farm  purposes,  either  for 
growing  crops  or  for  pasture,  and  has  never  been  laid  out  into 
lots.  In  that  sense,  it  is  rural  property,  but*  this  fact  does  not 
determine  the  present  controversy.  The  question  is :  Is  it  rural 
in  the  sense  that  it  is  not  liable  under  the  law  to  be  assessed  for 
the  improvement  of  the  street?  It  is  very  difiicult  to  give  a 
clear  definition  of  what  is  to  be  considered  rural  property,  in 
contradistinction  from  city  property,  so  as  to  be  exempt  from 
liability  or  assessments  for  street  improvements.  The  character 
of  the  locality^  the  streela^  lots,  buildings  and  impravementsV 
aiid  the  market  yalue_(rf  jhejproperty,  as  also  of  the  neighboring 
and  surrounding  properties,  must  be  considered.  Whether  the 
particular  property  in  dispute  is  Tx)~be  considered  rural  or  city, 
depends  largely  upon  its  surroundings  and  the  character  of  the 
property  in  the  neighborhood.  If  the  buildings  and  improve- 
ments in  the  neighborhood  are  few  and  scattered ;  if  they  par- 
take of  the  character  of  the  country  rather  than  of  the  city  or 
town,  and  are  occupied  by  persons  engaged  in  rural  pursuits ; 
tfie  locality  should  be  considered  rural.     On  the  other  hand^  if 
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the  houses  and  improvements  partake  of  the  character  of  the 
city  or  town  and  are  mainly  occupied  by  persons  engaged  in  city 
pursuits,  the  locality  should  be  considered  as  city  and  not  rural. 
A  locality  which  is  laid  out  in  small  lots,  of  the  usual  size,  for 
city  or  town  lots,  and  partly  built  upon  with  city  improvements, 
such  as  paved  streets,  gas  or  water  pipes,  should  be  considered 
in  the  class  of  city  property.  There  may  be  in  the  city  a  square 
or  several  squares  or  several  acres  of  ground  used  only  for  pas- 
ture or  growing  crops,  yet,  if  in  the  midst  of  a  business  part  of 
the  city,  it  would  be  treated  as  city  property,  liable  to  a  street 
assessment.  In  a  large  city  there  may  be  thriving  villages  or 
suburbs  some  distance  from  the  main  body  of  the  city,  with 
large  farms  intervening  on  both  sides  of  the  street.  In  such 
cases  the  villages  or  suburbs  would  be  considered  as  city  prop- 
erty and  the  farms  as  rural,  but  if  the  intervening  territory  be 
devoted  to  fine  residences  ornamented  with  trees  and  shrubbery 
and  occupied  by  business  men  of  the  city,  it  would  be  classed 
as  city  property.  If  the  property  on  one  side  of  the  street  be 
built  up,  or  considerably  built  up,  with  residences,  factories  or 
other  places  of  business,  the  vacant  lots  or  farm  land  imme- 
diately across  the  street  should  as  a  general  rule  be  considered 
city  property.  The  owner  on  one  side  of  a  street  may  hold 
back  until  the  land  on  the  other  side  is  divided  into  lots,  sold 
and  built  upon,  thus  having  his  property  greatly  enhanced  in 
value,  and  if  not  liable  to  an  assessment  for  the  improvement 
of  the  street,  he  would  derive  an  unjust  advantage  over  the 
other  property  owners.  I  can  hardly  conceive  of  a  case  where 
the  property  on  one  side  of  the  street  is  to  be  considered  as  city 
property  and  that  on  the  other  side  as  rural.  It  might  possibly 
be  where  there  were  no  improvements  whatever  on  that  side  of 
the  street.]  [7] 

Verdict  and  judgment  for  plaintiff  for  $8,605.66.    Defend- 
ant appealed. 

Errors  assigned  among  others  were  (6,  7)  above  instructions, 
quoting  them. 

A.  M.  Broum^  with  him  John  2>.  Brown^  for  appellant. — 
Property  used  as  farm  land  cannot  be  assessed  according  to  the 
foot  front  rule  for  improvements  to  a  street  upon  which  it  fronts. 
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The  costs  of  improving  streets  along  rural  property  should  be 
bome  equally  by  all  the  taxables  of  the  municipality :  Scranton 
V.  Coal  Co.,  105  Pa.  445;  Philadelphia  v.  Rule,  93  Pa.  16; 
Craig  V.  Phila.,  89  Pa.  265 ;  McKeesport  v.  Soles,  165  Pa.  628 ; 
Seely  v.  Pittsburg,  82  Pa.  360. 

W.  B.  Bodgers^  with  him  T.  C.  Jones^  for  appellee. 

Pee  Cxtbiam,  November  9, 1896 : 

This  case  appears  to  have  been  tried  substantially  on  the 
lines  indicated  by  this  court  when  it  was  here  last  year :  Mc- 
Keesport V.  Soles,  165  Pa.  628.  We  find  nothing  in  the  record 
that  would  justify  us  in  sustaining  either  of  the  specifications 
of  error ;  nor  do  we  think  they  involve  any  question  that  re- 
quires discussion.  As  was  well  said  by  the  learned  trial  judge, 
in  his  charge,  "  It  is  very  difficult  to  give  a  clear  and  satisfactory 
definition  of  what  is  to  be  considered  rural  property  in  contra- 
distinction from  city  property,  so  as  to  exempt  from  liability  to 
assessment  for  street  improvements."  This  is  followed  by  about 
a  page  of  instructions  which,  in  view  of  the  evidence  before  the 
jury,  are  as  correct  and  pertinent  as  could  have  been  given  in 
this  case.  Generally  speaking,  the  inquiry  as  to  what  is  rural 
and  what  is  urban  property,  within  the  meaning  of  the  law,  is 
one  to  which  no  hard  and  fast  rule  can  be  safely  applied.  __It 
necessarily  depends  laj*^:eIxi)n.the,SBecial  circnmstancfifi  of  each 
case.  There  appears  to  be  nothing  in  the  record  that  requires 
special  noficel 

The  assignments  of  error  are  all  dismissed,  and  the  judgment 
is  affirmed. 


Simon  D.  Van  Steuben,  Appellant,  v.  The  Central  R.  R. 
Co.  of  New  Jersey. 

Railroads — Corporations — Lease — ChrarU  of  power. 

One  railroad  company  cannot  lease  to  another  its  franchise  of  operating 
a  railroad,  built  or  authorized  to  be  built,  unless  it  can  show  a  grant  of 
power  from  the  sovereign  in  express  terms,  or  by  necessary  implication. 

CorporaUons — Foreign  corporations — Conflict  of  laws — Comity, 
A  corporation  being  the  mero  creature  of  local  law  can  have  no  legal 
existence  beyond  the  limits  of  the  sovereignty  where  created.    The  reoog- 
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nition  of  its  existence,  even  by  other  states,  and  the  enforcement  of  its 
contracts  made  therein  depend  purely  upon  the  comity  of  these  states,  a 
oomity  which  is  never  extended  where  the  existence  of  the  corporation  or 
the  exercise  of  its  powers  is  prejudicial  to  their  interest  or  repugnant  to 
their  policy. 

Public  policy — How  deduced. 

The  public  policy  of  a  state  is  to  be  deduced  from  the  general  course  of 
legislation,  and  the  settled  adjudications  of  its  highest  courts. 

Railroads— Leases— Public  policy— Connecting  roads— Acts  of  April  28, 
1861,  P.  L.  140,  and  February  17,  I87O,  P.  L,  81. 

The  statutes  of  Pennsylvania  confening  leasing  powers  on  railroads  are 
limited  to  i*aiIroad  companies  created  by  or  existing  under  the  laws  of 
Pennsylvania,  giving  them  leasing  lights  with  foreign  or  domestic  rail- 
roads, provided  that  they  shall  be  connected  with  each  other  directly,  or 
by  intervening  railroads. 

A  railroad  lease  made  without  clear  and  specific  authority  is  against 
public  policy  and  utterly  void,  and  the  liability  of  the  lessor  is  entirely 
unaffected  by  the  void  lease. 

A  railroad  company,  which  was  a  corporation  of  the  state  of  New  Jersey, 
leased  a  railroad  belonging  to  a  corporation  of  the  state  of  Pennsylvania. 
Subsequently  the  lessee  executed  a  lease  of  its  own  roads  and  its  leased 
roads  to  another  New  Jersey  i-ailroad  company  whose  line  was  not  shown 
to  hQ  in  any  way  connected  with  the  railroad  of  the  Pennsylvania  corpora- 
tion. Held,  (1)  that  the  law  of  Pennsylvania,  and  not  the  law  of  New 
Jersey,  must  determine  the  validity  of  the  lease ;  (2)  that  the  lease  waa 
void  under  the  Pennsylvania  acts  of  April  28,  1861,  P.  L.  140,  and  Febni- 
aiy  17,  1870,  P.  L.  81,  both  of  which  acts  require  that  the  lessor  and  the 
lessee^s  roads  shall  be  connected  either  directly  or  by  an  intervening  line. 

Negligence — BaUroads— Sparks  from  engines — Evidence, 
In  an  action  agtiinst  a  railroad  company  to  recover  damages  for  loss  by 
fire  caused  by  the  alleged  emission  of  sparks  f  i*om  a  locomotive,  the  case 
should  be  submitted  to  the  jury  where  witnesses  for  the  plaintiff  testify 
that  the  engine  which  was  alleged  to  have  caused  the  fii*e  had  on  various 
occasions  thrown  out  coals  of  unusual  size. 

Where  a  witness  in  the  examination  in  chief  testifies  to  a  particular  fact, 
and  on  cross-examination  says  that  she  was  mistaken,  and  the  only  reason 
she  gives  for  changing  her  testimony  was  that  another  peraon  had  told  her 
that  she  was  mistaken,  although  such  pei*son  was  not  present  at  the  time 
of  the  occurrence, — ^the  testimony  of  the  witness  should  not  be  withdrawn 
from  the  jury. 

Argued  March  9,  1896.  Appeal,  No.  87,  July  T.,  1896,  by 
plaintiff,  from  judgment  of  C.  P.  Northampton  Co.,  July  T., 
1895,  No.  87,  on  verdict  for  defendant.  Before  Stbbrett,  C.  J^ 
Williams,  McCollxjm,  Dean  and  Fell,  J  J.    Reversed. 
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Trespass  to  recover  damages  for  property  alleged  to  have 
been  destroyed  by  fire  through  the  negligence  of  defendant. 
Before  Scott,  J, 

The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Plaintiff,  by  nine  separate  offers,  proposed  to  prove  by  Joseph 
Applegate,  Eugene  Graver,  Bishop  Judd,  John  Ruple,  William 
Root,  William  R.  Wohlback,  Eugene  Kindt,  Edna  Redener  and 
Mrs.  Emma  Kindt,  that  during  that  summer,  and  shortly  before 
and  shortly  after  the  particular  fire  which  caused  the  destruc- 
tion of  the  buildings  and  property  for  which  the  present  action 
is  brought,  there  were  large  sparks  of  fire  thrown  by  passing 
locomotives  on  this  railroad,  of  the  size  of  a  man's  fist,  a  wal- 
nut, a  hickory  nut,  a  considerable  distance  from  the  track,  and 
that  many  of  them  were  thrown  in  the  air  as  high  as  a  hundred 
feet 

The  offer  was  objected  to  as  incompetent  and  irrelevant. 

By  the  Court :  The  objection  is  sustained  because  the  propo- 
sition of  the  plaintiff  does  not  embrace  an  offer  of  proof  that 
tiie  emission  of  these  sparks  was  from  the  engine  identified  as 
No.  315,  and  for  the  reasons  given  by  the  court  in  granting  the 
defendant's  motion  to  strike  out  this  testimony.  Plaintiff  ex- 
cepts.   Bill  sealed.  [3,  4,  6,  6,  7,  8,  9, 10, 11.] 

Plaintiff  offered  to  prove  by  Mrs.  Amelia  Steuben  that  dur- 
ing the  time  that  she  lived  upon  this  farm  a  coal  of  fire  was 
thrown  from  a  locomotive  on  the  track  of  this  railroad  in  ques- 
tion and  was  thrown  upon  the  porch  in  front  of  the  sununer- 
house ;  to  be  followed  with  proof  that  the  distance  from  the 
place  where  the  locomotive  was  at  the  time  to  the  place  on  the 
porch  where  the  coal  fell  was  one  hundred  and  seventeen  feet, 
for  the  purpose  of  showing  the  possibility  that  a  coal  of  fire 
could  be  thrown  this  distance,  as  is  indicated  by  the  evidence 
where  this  fire  commenced  at  this  time.  It  is  not  offered  for 
the  purpose  especially  with  regard  to  this  particular  locomotive. 

The  offer  was  objected  to  as  incompetent  and  irrelevant. 

Objection  sustained  and  bill  sealed  for  plaintiff.  [12] 

The  court  gave  binding  instructions  for  defendant.  [1,  2] 

Errors  assigned  were  (1,2)  binding  instructions  for  defend- 
ant; (3,12)  rulings  on  evidence,  quoting  the  bills  of  exceptions. 
Vol.  CLXxviii— 24 
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0.  H,  Meyers^  and  W.  S.  Kirkpatricky  for  appellant. — The 
evidence  as  to  the  defendant's  negligence  in  the  management 
of  its  locomotive  was  sufficient  to  submit  to  the  jury :  Hender- 
son V.  R.  R.,  144  Pa.  477 ;  P.  &  R.  R.  Co.  v.  Hendrickson,  80 
Pa.  185 ;  R.  R.  v.  Schultz,  98  Pa.  341 ;  Lehigh  Valley  R.  R.  v. 
McKeen,  90  Pa.  128;  R  R.  v.  Watson,  81*  Pa.  293.  The 
court  virtually  decides  that  the  testimony  of  Edna  Redener 
cannot  be  considered  by  the  jury  and  that,  if  they  do,  they  must 
give  no  effect  to  it  whatever.  This  is  legal  heresy,  pure  and 
simple :  Ely  v.  R.  R.,  158  Pa.  233 ;  Kohler  v.  Penna.  R.  R.,  135 
Pa.  346 ;  Glase  v.  Phila.,  169  Pa.  492 ;  Huyett  v.  R.  R.,  23  Pa. 
374 ;  Longenecker  v.  R.  R.,  105  Pa.  332. 

The  Central  Railroad  Company  of  New  Jersey  had  no  legal 
authority  under  the  Pennsylvania  statutes  to  lease  the  Lehigh 
&  Susquehanna  Railroad  to  the  Port  Reading  Railroad  Com- 
pany, a  foreign  corporation :  Act  of  April  23, 1861,  sec.  1,  P.  L. 
410 ;  Act  of  March  17, 1869,  sec.  1,  P.  L.  11 ;  Act  of  February  17, 
1870,  sec.  1,  P.  L.  31 ;  Abbott  v.  R.  R.,  80  N.  Y.  27 ;  Ohio  & 
Miss.  R.  R.  V.  Dunbar,  20  111.  623 ;  1  Iledfield  on  Railways, 
sec.  142,  PL  2 ;  Ottawa  R.  R.  v.  Black,  79  111.  262 ;  Troy  &  Boston 
R.  R.  V.  B.,  H.  T.  &  W.  R.  R.,  86  N.  Y.  107 ;  Shrewsbuiy  & 
B.  R.  R.  V.  L.  &  N.  B.  R.  R.  Co.,  8  House  of  Lords,  113 ;  Pierce 
on  Raikoads,  283;  5  Cases  in  Gen.  Dig.  (U.  S).  1752,  PL  18. 

The  lease  of  the  Central  Railroad  Co.,  if  in  fact  to  the  Read- 
ing, was  not  a  lawful  lease  of  its  L.  &  S.  railroad  and  property, 
under  the  laws  of  New  Jersey :  Attorney  General  v.  C.  R.  R. 
Co.  of  N.  J.,  50  N.  J.  Law,  52. 

Edward  J.  Fox^  with  him,  James  W,  Fox^  ior  <^>pellee. — There 
was  no  sufficient  proof  of  negligence :  Henderson  v.  R.  R.,  144 
Pa.  487  ;  Kohler  v.  R.  R.,  136  Pa.  346 ;  Ely  v.  R.  R.,  158  Pa. 
233;  Ford  v.  Anderson,  139  Pa.  261 ;  R.  R.  v.  Yerger,  73  Pa. 
121;  Whelan  v.  Hardisty,  8  EL  &  BL  262;  Jennings  v. 
R.  R.,  93  Pa.  337 ;  Post  v.  R.  R.,  108  Pa.  585 ;  Erie  Ry.  v. 
Decker,  78  Pa.  293;  R.  R.  v.  Page,  21  W.  N.  C.  52;  Huyett 
v.  R.  R.,  23  Pa.  374 ;  Hendrickson  v.  R.  R.,  80  Pa.  189 ;  Long- 
enecker V.  R.  R.,  105  Pa.  332 ;  R.  R.  v.  Jones,  128  Pa.  314. 

Where  a  statute  authorizes  a  lease,  the  lessee  assumes  during 
the  existence  of  the  lease  all  the  duties  and  obligations  of  the 
lessor  and,  from  the  time  that  it  enters  upon  the  possession  of 
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the  road,  becomes  solely  liable  for  all  injuries  resulting  from  its 
management  unless  it  is  operating  the  road  in  the  name  of  the 
lessor:  Wood  on  Railway  Law,  sec.  490;  Ditchett  v.  R.  R., 
67  N.  Y.  425 ;  Miller  v.  R.  R.,  47  Am.  &  Eng.  R.  R.  Cases, 
369 ;  Arrowsmith  v.  R.  R.,  69  Am.  &  Eng.  R.  R.  Cases,  79 ; 
Com.  V.  South  Penna.  R.  R.,  1  Pa.  C.  C.  214 ;  Gummere  v. 
Lehigh  Valley  R.  R.,  12  Pa.  C.  C.  106. 

Opinion  by  Mb.  Justice  McCollum,  November  11, 1896  : 
Three  questions  are  raised  by  the  specifications  of  error : 
(1)  Was  the  action,  in  view  of  the  leases  given  in  evidence, 
maintainable  against  the  defendant?  (2)  Was  there  sufficient 
evidence  of  negligence  to  submit  to  the  jury  ?  (3)  Was  the 
evidence  as  to  the  condition  of  the  unidentified  engines  properly 
excluded?  These  questions  will  be  considered  in  the  order  in 
which  they  are  stated. 

The  action  was  brought  to  recover  damages  for  the  destruction 
of  plaintiff's  buildings  by  fire  caused  by  the  alleged  negligence 
of  the  defendant  as  the  lessee  of  the  Lehigh  &  Susquehanna 
Railroad.  To  fix  the  liability  upon  the  defendant  company, 
the  plaintiff  gave  in  evidence  the  charter  of  the  Lehigh  Coal 
&  Navigation  Company,  under  which  the  Lehigh  &  Susque- 
hanna Railroad  was  constructed,  and  the  chai*ter  of  the  defend- 
ant company,  a  corporation  of  the  state  of  New  Jersey,  and 
a  lease  of  the  former  road  by  the  latter  company  for  a  period 
of  nine  hundred  and  ninety-nine  years,  dated  March  31,  1871. 
The  defendant  gave  in  evidence  a  lease  dated  February  12, 1892, 
by  the  defendant  company  to  the  Port  Reading  Railroad  Com- 
pany, a  corporation  of  the  state  of  New  Jersey,  of  their  railroads 
and  leased  roads,  including  the  Lehigh  &  Susquehanna  Railroad, 
with  the  rolling  stock,  for  the  balance  of  the  term  of  nine  hun- 
dred and  ninety-nine  years.  The  Port  Reading  Railroad  was 
projected  to  extend  *'  from  a  point  on  the  Bound  Brook  Rail- 
road to  a  point  on  the  Arthur  Kill  on  the  Staten  Island  Sound,'' 
and  was  not  shown  to  form  a  continuous  route  with  the  Lehigh 
&  Susquehanna  Railroad,  and  was  unfinished  at  the  time  of  the 
execution  of  the  lease.  The  plaintiff  in  rebuttal  gave  in  evi- 
dence a  lease,  dated  February  11, 1892,  of  the  Lehigh  Valley 
Railroad  Company  of  their  roads  in  Pennsylvania,  with  the  roll- 
ing stock,  to  the  Philadelphia  &  Reading  Railroad  Company 
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for  a  term  of  nine  hundred  and  ninety-nine  years,  together  with 
a  tripartite  agreement  dated  February  12,  1892,  between  the 
defendant  company,  the  Philadelphia  &  Reading  Railroad  Com- 
pany and  the  Port  Reading  Railroad  Company,  and  further 
evidence  to  show  that  the  Philadelphia  &  Reading  Railroad 
Company,  and  not  the  Port  Reading  Railroad  Company,  was  the 
real  lessee  from  the  defendant  company,  in  contravention  of  the 
laws  of  Pennsylvania  inhibiting  the  merger  of  parallel  and  com- 
peting lines,  and  the  laws  of  New  Jersey  I'estricting  the  execu- 
tion of  leases  made  by  foreign  corporations.  The  court  took 
the  case  from  the  jury,  one  of  the  grounds  specified  being  that 
under  the  evidence  the  action  was  not  brought  against  the 
proper  party. 

The  plaintiffs  evidence  given  in  chief  was  sufficient  to  estab- 
lish a  liability  on  the  part  of  the  defendant  for  negligence  until 
overcome  by  countervailing  evidence  on  the  part  of  the  defend- 
ant. K  the  defendant's  evidence  is  insufficient  for  that  pui^ 
pose  it  will  not  be  necessary  to  consider  the  testimony  in  rebuttal. 
The  first  question  which  presents  itself  for  consideration  there- 
fore is  whether  the  lease  of  the  defendant  company  to  the  Port 
Reading  Railroad  Company  was  valid. 

The  general  rule  of  law  governing  the  execution  of  railroad 
leases  is  thus  stated  by  Mr.  Justice  Sharswood  in  the  Pitts- 
burg &  Connellsville  Railroad  Company  v.  The  Bedford  & 
Bridgeport  Railroad  Company,  81*  Pa.  104 :  "  One  railroad 
company  cannot  lease  to  another  its  franchise  of  operating  a 
road  built  or  authorized  to  be  built,  unless  it  can  show  a  grant 
of  power  from  the  sovereign  in  express  terms  or  by  necessary 
implication.  In  England,  courts  of  equity  have  frequently  en- 
joined railroad  companies  from  carrying  leasing  contracts  into 
effect  which  wanted  the  express  authority  of  Parliament :  1  Red- 
field  on  Railroads,  592.  The  general  canon  of  construction  appli- 
cable to  legislative  grants  of  this  class,  derogating  as  they  do 
from  common  right  and  public  policy,  requires  that  the  inten- 
tion should  be  very  manifest,  if  not  to  be  unequivocally  ex- 
pressed, at  all  events  not  to  depend  upon  ambiguous  phrases 
rendering  the  implication  doubtful."  Pittsburg,  etc.,  Railroad 
Co.  V.  Allegheny  County,  68  Pa.  126,  and  Stewart's  Appeal,  56 
Pa.  418,  are  authorities  for  the  same  principle. 

The  defendant  points  to  the  statute  of  New  Jersey  for  its 
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authority  for  the  execution  of  the  lease  by  which  it  seeks  to 
escape  .liability.  But  the  defendant  company  and  the  Port  Read- 
ing Company  are  foreign  corporations,  and  this  leads  us  to 
inquire,  what  is  their  standing  in  our  courts  ?  "A  corporation 
being  the  mere  creature  of  local  law  can  have  no  legal  existence 
beyond  the  limits  of  the  sovereignty  whei'e  created.  The  recog- 
nition of  its  existence  even  by  other  states,  and  the  enforcement 
of  its  contracts  made  therein  depend  purely  upon  the  comity  of 
these  states,  a  comity  which  is  never  extended  where  the  exist- 
ence of  the  corporation  or  the  exercise  of  its  powers  is  preju- 
dicial to  their  interest  or  repugnant  to  their  policy : "  Paul  v. 
Virginia,  8  Wallace,  181.  Th6  public  policy  of  a  state  is  to  be 
deduced  from  the  general  course  of  legislation  and  the  settled 
adjudications  of  its  highest  courts :  American  &  Foreign  Chris- 
tian Union  v.  Youndt,  101  U.  S.  356.  It  has  been  ruled  that 
an  act,  although  held  to  be  unconstitutional,  may  express  legis- 
lative policy  as  to  foreign  corporations :  Empire  Mills  v.  AJston 
Grocery  (Texas),  12  Lawyer's  Reports,  annotated,  366. 

The  next  question  which  we  are  called  upon  to  consider  is 
the  public  policy  of  our  state  as  to  the  leasing  of  railroads. 
All  of  the  statutes  to  which  our  attention  has  been  directed, 
conferring  leasing  powers  upon  railroads,  are  limited  to  railroad 
companies  created  by  or  existing  under  the  laws  of  this  com- 
monwealth giving  them  leasing  rights  with  foreign  or  domestic 
railroads,  provided  they  shall  be  connected  with  each  other 
directly,  or  by  intervening  milroads.  It  has  been  decided  that 
the  terms  of  a  statute  providing  for  the  leasing  of  continuous 
lines  must  be  held  to  refer  to  corporations  of  the  state  unless 
there  is  an  expressed  intent  that  they  are  to  apply  to  foreign 
corporations :  Freeman  v.  Minneapolis  &  St.  Louis  Railroad 
Company  (Minn.),  7  Am.  &  Eng.  Railway  Cases,  411.  In 
Empire  Mills  v.  Alston  Grocery,  supra,  it  was  held  that  the 
repeal  of  the  statute  granting  the  privilege  of  organizing  mer- 
cantile corporations  was  a  direct  prohibition  against  the  oper- 
ation of  such  cotporations  within  the  state,  and  therefore  the 
law  of  comity  did  not  require  that  a  mercantile  corporation 
organized  under  the  laws  of  another  state  should  be  allowed 
to  do  business  therein.  In  Methodist  Church  v.  Remington, 
1  Watts,  219,  it  was  held  that  the  equitable  powers  of  the 
courts  will  not  be  exercised  to  enforce  a  trust  which  is  against 
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the  policy  of  the  state  as  expressed  by  the  legislature  in  par- 
allel cases. 

The  warrant  for  the  Port  Reading  lease  must  be  found,  if  at 
all,  in  the  legislation  of  this  state.  The  defendant  company 
relies  upon  the  lease  as  a  defense  to  the  suit.  It  ought  there- 
fore to  show  that  it  is  such  a  lease  as  is  authorized  by  our  laws. 
The  act  of  April  28,  1861,  P.  L.  140,  and  the  act  of  Febru- 
ary 17, 1870,  P.  L.  31,  expressly  confer  upon  railroad  companies 
leasing  powers,  but  in  each  the  grant  of  these  powers  is  upon  a 
condition  named  therein.  To  these  acts  the  defendant  must 
look  for  its  authority  to  make  the  lease.  It  cannot  be  found  in 
the  act  of  March  24,  1865,  P.  L.  49,  or  in  the  act  of  April  14, 
1868,  P.  L.  100.  Neither  of  them  expressly  or  by  necessary 
implication  confers  leasing  rights.  The  act  of  1861  confers  the 
right  to  lease  ^^  provided  that  the  roads  of  the  companies  so 
contracting  or  leasing  shall  be  directly  or  by  means  of  inter- 
secting railroads  connected  with  each  other,"  and  the  act  of 
1870  confers  it,  "  provided  however  that  such  road  or  roads  so 
embraced  in  any  lease,  ....  shall  be  connected,  either  directly 
or  by  intervening  line,  with  the  railroad  or  railroads  of  said 
company  or  companies  of  this  commonwealth  so  entering  into 
such  lease  ....  and  thus  forming  a  continuous  route  or  routes 
for  the  transportation  of  persons  and  property."  There  is  noth- 
ing in  the  Port  Reading  lease  or  in  the  evidence  in  the  case 
which  shows  that  the  Port  Reading  Railroad  was  connected 
directly  or  by  intervening  line  with  the  Lehigh  &  Susquehanna 
Railroad,  and  it  is  not  ckimed  in  the  printed  argument  of  the 
appellee  that  they  were  so  connected.  As  the  defendant  com- 
pany relied  on  its  lease  to  the  Port  Reading  Company  for 
exemption  from  liability  for  loss  or  injury  caused  by  the  negli- 
gent operation  of  the  Lehigh  &  Susquehanna  Railroad,  it  was 
bound  to  show  a  warrant  for  the  lease  in  the  statutes  of  this 
commonwealth.  This,  as  we  have  seen,  it  failed  to  do.  It  is 
well  settled  that,  ^^  where  the  lease  is  made  without  clear  and 
specific  authority  it  is  utterly  void,  because  public  policy  very 
strongly  opposes  any  attempt  on  the  part  of  the  company  to 
relieve  itself  of  its  high  obligations  by  transferring  them  to 
another  company,  and  where  this  is  the  case  the  liability  of  the 
lessor  is  entirely  unaffected  by  the  void  lease.  It  remains  the 
game,  the  lessee  being  regarded  merely  as  the  agent:"  Wood 
on  Railroads,  1055-6,  and  cases  cited. 
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We  have  not  considered  the  appellant's  contention  that  tlie 
lease  to  the  Port  Reading  Company  was  in  fact,  though  not  in 
form,  a  lease  to  the  Philadelphia  &  Reading  Railroad  Company, 
nor  whether  the  evidence  was  sufficient  to  warrant  a  finding 
that  the  Lehigh  Valley  Railroad  and  the  Lehigh  &  Susquehanna 
Railroad  are  parallel  and  competing  lines.  While  these  are 
questions  of  fact  to  be  determined  upon  evidence  applicable  to 
them  in  a  proceeding  to  cancel  the  lease,  the  question  whether 
they  can  be  raised  in  an  action  for  a  loss  or  injury  caused  by 
negligence  in  the  operation  of  the  road  does  not  appear  to  have 
been  presented  to  or  considered  by  the  court  below,  nor  was  it 
brought  to  our  notice  in  the  argument  on  appeal.  We  express 
no  opinion  on  this  question  now,  but  we  suggest  that  it  ought 
to  be  raised,  argued  and  considered  in  the  court  below  and  here 
before  there  is  a  final  decision  of  it. 

The  next  question  to  be  considered  relates  to  the  sufficiency 
of  the  evidence  offered  to  prove  the  negligence  of  the  defendant. 
The  buildings  destroyed  were  a  bam,  wagon  shed,  grain  shed, 
and  pig  stye,  located  in  close  proximity  to  the  railroad  tracks. 
The  distance  from  the  west  bound  track  to  the  place  where  the 
fire  originated  in  a  pile  of  straw  at  the  rear  of  the  bam  was 
about  one  hundred  and  twenty-two  feet.  The  fire  occurred  on 
the  19th  of  July,  1892,  about  6  o'clock  in  the  evening,  at  the 
close  of  the  day's  work  of  threshing.  It  was  first  seen  by  the 
hired  girl,  Edna  Redener.  She  testified  that  immediately  be^ 
fore  she  saw  the  fire  she  had  been  sent  from  the  house  to  the 
woodpile  for  some  wood,  and  that  while  she  was  standing  on 
the  porch  of  the  house  she  saw  the  west  bound  coal  train  with 
engine  No.  315  pass  the  premises  going  west.  ...  On  reaching 
the  woodpile  she  saw  the  fire,  and  she  at  once  notified  Eugene 
Kindt,  the  tenant  of  the  farm,  who  was  in  the  bam  sweeping 
the  floor.  She  further  testified  that  she  had  seen  this  engine 
on  different  occasions  throw  coals  as  large  as  hickory  nuts. 
Eugene  Kindt  testified  that  from  the  front  part  of  the  bam  he 
saw  the  tail  end  of  a  train  going  west  when  he  started  toward 
the  fire,  and  when  he  first  saw  the  fire  he  could  have  covered 
it  with  a  big  hat.  John  Ruple  testified  that  he  lived  about  one 
hundred  and  fifty  rods  west  of  the  plaintiff's  buildings,  and 
Bome  one  hundred  and  twenty  yards  from  the  railroad ;  that  he 
was  on  his  porch  watching  for  his  brother  on  an  east  bound 
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train  at  the  time  the  fire  started ;  that  the  east  bound  and  west 
bound  trains  passed  each  other  about  seventy-five  yards  west 
of  the  bam ;  that  the  west  bound  train  was  moving  at  the  rate 
of  twenty-five  or  thirty  miles  an  hour  and  threw  fire  some  forty 
or  fifty  feet  up  in  the  air ;  that  it  set  fire  to  the  grass  alongside 
of  the  track,  and  that  "  the  tail  end  of  the  east  bound  train  had 
not  passed  yet  when  the  fire  broke  out."  John  Warg  testified 
that  he  had  seen  No.  315  throw  coals  the  size  of  a  hazel  nut 
from  one  hundred  and  fifty  to  two  hundred  feet.  A  number 
of  other  witnesses  testified  that  unidentified  locomotives  on  this 
railroad  threw  large  coals  shortly  before  and  after  the  fire. 

Witnesses  were  produced  by  the  defendant  who  testified  that 
engine  No.  815  was  furnished  with  a  spark  arrester  of  an  im- 
proved pattern,  and  that  it  had  been  examined  shortly  before 
and  after  the  fire  and  found  in  good  condition.  Defendant  thea 
recalled  Edna  Redener  for  further  cross-examination.  She  tes- 
tified that  she  was  mistaken  when  she  stated  in  her  former 
examination  that  she  had  seen  engine  No.  315  throw  sparks  as 
large  as  hickory  nuts,  but  the  reason  she  gave  for  her  mistake 
is  not  satisfactory.  The  reason  she  gave  was  that  Mrs.  Kindt 
told  her  she  was  mistaken,  although  she  admitted  that  Mrs. 
Kindt  was  not  present  at  the  time  she  before  thought  she  had 
seen  the  sparks.  Mrs.  Kindt  was  also  called  by  the  defendant 
for  further  cross-examination  and  testified  that  the  fire  had 
started  before  the  east  bound  train  had  passed.  The  court 
thereupon  struck  out  all  the  evidence  as  to  the  condition  of  the 
unidentified  engines  and  refused  to  receive  similar  offers,  and 
holding  that  the  plaintiff  had  failed  to  make  out  a  case  gave 
binding  instructions  for  the  defendant. 

The  evidence  has  been  briefly  reviewed  in  order  to  determine 
whether  it  was  of  such  a  character  as  to  warrant  a  submission 
to  the  jury.  If  the  action  of  the  court  in  excluding  the  evi- 
dence in  regard  to  sparks  thrown  and  fire  set  by  unidentified 
engines  was  correct,  still  there  was  sufficient  evidence  of  negli- 
gence to  warrant  a  jury  in  finding  it  Besides  the  witness 
Edna  Redener,  there  were  two  other  witnesses  who  testified 
among  other  things  as  to  the  unusual  distance  to  which  the 
sparks  from  engine  No.  815  were  borne.  Such  evidence  re- 
quired the  submission  of  the  case  to  the  jury  notwithstanding 
tiie  testimony  that  the  engine  was  provided  with  a  sufficient 


Digitized  by 


Google 


VAN  STEUBEN,  Appellant,  v.  CENTRAL  R  R       377 
1896.]  Opinion  of  the  Court. 

spark  arrester:  Huyett  v.  Railroad  Co.,  28  Pa.  874 ;  Railroad 
Co.  V.  Hendrickflon,  80  Pa.  182 ;  Railroad  Co.  v.  Watson,  81* 
Pa.  293 ;  Railroad  Co.  v.  McKeen,  90  Pa.  122 ;  Railroad  Co.  v. 
Schultz,  93  Pa.  341,  and  Henderson  v.  Railroad  Co.,  144  Pa.  461. 

We  also  think  the  court  erred  in  holding  that  the  testimony 
of  Edna  Redener  should  not  be  submitted  to  the  consideration 
of  the  jury.  When  the  unsatisfactory  reason  for  correcting  her 
testimony  is  considered,  we  think  the  jury  should  have  been 
permitted  to  pass  upon  it.  The  same  may  be  said  of  the  evi- 
dence as  to  the  unidentified  engines.  Mrs.  Kindt's  testimony 
that  the  fire  had  started  before  the  east  bound  train  had  passed 
was  not  undisputed.  The  positive  evidence  of  John  Ruple  left 
the  question  in  doubt,  and  that  doubt  should  have  been  solved 
by  the  jury  and  not  by  the  court :  Kohler  v.  Railroad  Co.,  185 
Pa.  346  ;  Ely  v.  Raiboad  Co.,  158  Pa.  233,  and  Glase  v.  Phila- 
delphia,  169  Pa.  492. 

Judgment  reversed  and  venire  facias  de  novo  awarded. 


'  Alexander  C.  Fergusson  and  John  Fergusson,  Copart-      ItTTt^ 

fners,  trading  as  Fergusson  Brothers,  Appellants,  v.     ^27  ^ 
The  Anglo-American  Telegraph  Company,  Limited. 

j  Telegraph  Companies — Ciphermessage— Delay — Measure  of  damages. 

Where  a  telegi'aph  message  as  delivered  for  transmission  is  unintelli- 
r  gible,  except  to  tlie  sender  and  the  addressee,  and  the  telegraph  company 

i  has  no  information  otherwise  as  to  its  character  and  purport,  nor  of  its 

i  importance  and  urgency,  the  party  injured  by  a  mistake  or  delay  in  send- 

ing the  message  can  recover  of  the  company  nothing  more  than  nominal 
damages,  or  at  the  most  the  price  paid  for  transmission. 

Argued  March  23, 1896.  Appeal,  No.  412,  Jan.  T.,  1895,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  2,  Phila.  Co.,  Sept.  T., 
1890,  No.  19,  on  verdict  for  plaintiff.  Before  Stebbett,  C.  J., 
Green,  McCollum,  Mitchell  and  Dean,  JJ.    Affirmed. 

Assumpsit  for  breach  of  contract  in  deliveiing  a  telegraph 
message.    Before  Pbnnypackbb,  J. 

The  facts  appear  by  the  charge  and  the  opinion  of  the  Su- 
preme Court 
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The  court  charged  in  part  as  follows : 

The  STiit  is  brought  to  recover  damages  for  the  failure  to 
deliver  in  Liverpool  a  cablegram  given  by  the  plaintiffs  here  to 
the  Western  Union  Telegraph  Company,  and  by  them  handed 
over  to  the  defendants  for  transmission. 

It  appears  that  there  was  an  arrangement  between  the  plain- 
tiffs here  and  the  telegraph  company  here  and  the  correspond- 
ents of  the  plaintiffs  abroad,  Messrs.  Bressler,  Wachter  &  Co., 
that  the  parties  should  be  known  by  the  name  of  Octorara, 
and  that  messages  backward  and  forward  should  be  delivered 
in  Liverpool  to  Messrs.  Bressler,  Wachter  &  Co.  under  the 
name  of  Octorara,  and  messages  coming  here  should  be  deliv- 
ered to  the  plaintiffs  under  that  name.  This,  as  you  see,  was 
a  saving  of  expense  to  the  parties,  and  was  a  very  convenient 
arrangement,  provided  all  of  those  who  participated  in  it  had  the 
requisite  knowledge  as  to  what  was  meant  by  Octorara. 

On  the  15th  of  March,  1890,  the  plaintiffs  gave  to  the  West- 
em  Union  Telegraph  Company  here  a  telegram  containing  the 
words,  "  Bewail  boarish  bewail  bluster  provided  steamer  Kings- 
dale,"  and  that  is  interpreted  to  mean,  "  Purchase  for  our  account 
fifty  tons  of  Jarrow  fifty-five  to  fifty-six  per  cent  soda  ash,  fifty 
tons  of  Jarrow  forty-eight  per  cent  soda  ash,  provided  shipment 
can  be  made  per  steamship  Kingsdale." 

This  message  reached  Liverpool  on  the  evening  of  March  15, 
and  it  is  conceded  that  in  the  ordinary  course  of  business  it 
would  have  been  delivered  on  that  evening  or  the  following 
morning.  It  was  actually  delivered  to  Messrs.  Bressler,  Wach- 
ter &  Co.  upon  the  2l8t  of  March,  some  six  days  after. 

It  was  the  duty  of  the  defendants,  if  they  had  knowledge 
who  were  the  firm  meant  by  the  word  Octorara,  to  deliver  the 
message  with  due  care  and  diligence.  If  you  find  that  the 
delay  was  caused  by  their  lack  of  due  diligence  or  due  care, 
your  verdict  will  be  for  the  plaintiff.  If  it  was  not  due  to  such 
want  of  care  or  diligence,  your  verdict  will  be  for  the  defendant. 

In  case  you  find  for  the  defendant  you  will  not  be  confronted 
with  the  question  of  damages.  If,  however,  your  determination 
of  that  question  of  fact  is  in  favor  of  the  plaintiffs,  then  it  is 
my  duty  to  instruct  you  as  to  what  the  measure  of  damage  is. 

[It  is  contended  on  the  part  of  the  plaintiff  here  that  he  is 
entitled  to  recover  the  loss  of  profits  which  resulted  to  him 
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upon  the  failure  to  receive  the  soda  ash  which  he  expected,  and 
from  the  sale  which  he  had  actually  made  of  that  soda  ash  to 
parties  here.  I  cannot,  however,  say  to  you  that  that  is  the 
measure  of  damage.  The  correct  measure  of  damages,  as  I 
understand  the  law,  is  what  the  parties  may  reasonably  be  under- 
stood to  contemplate  at  the  time  the  contract  was  made  as  to 
the  probable  results  of  a  failure  to  perform  that  contract.]  [1] 

To  present  a  case  which  is  somewhat  extreme,  but  which  will 
enable  you,  I  think,  to  understand  the  principle  involved  in  it, 
is  this :  Suppose  a  person  here  finding  that  one  of  you  was  going 
over  to  New  York  to-morrow  should  give  you  10  cents  to  deliver 
a  sealed  letter  to  some  agent  of  his  there,  and  that  you  on  going 
to  New  York  to-morrow  should  either  forget  to  deliver  the  mes- 
sage, or,  finding  that  your  time  was  less  than  you  had  supposed, 
should  fail  to  deliver  it,  would  it  be  reasonable  for  him  after- 
ward to  say  that  that  message  contained  a  direction  to  his  agent 
to  buy  real  estate  which  would  have  resulted  in  a  profit  to  him  of 
1100,000  or  $1,000,000?  Would  it  not  be  reasonable  if  you 
are  to  incur  any  such  liability  as  that,  that  information  should 
be  given  to  you  as  to  the  importance  of  the  message  which  you 
are  bearing  and  the  amount  involved  in  it? 

This  telegram,  as  you  see,  was  like  the  sealed  letter  which 
disclosed  nothing  to  the  party  carrying  it.  The  words,  "  Bewail 
bearish  bewail  bluster,"  are  meaningless. 

[Now  the  law  requires  that  where  a  liability  of  this  kind  is 
assumed  that  some  information  should  be  given  to  the  carrier  as 
to  the  responsibility  which  he  is  undertaking.]  [2]  There  is 
no  decision,  so  far  as  I  know,  of  this  question  in  Pennsylvania, 
but  in  the  case  of  the  Western  Union  Telegraph  Company 
against  Landis  the  then  Chief  Justice  of  the  Supreme  Court 
uses  these  words :  ^^  It  seems  reasonable  that  where  damages 
are  claimed  for  mere  delay  in  delivery  the  face  of  the  telegram 
ought  to  contain  something  to  put  the  company  upon  its  guard. 
A  delay  of  a  day,  or  even  a  few  hours,  might  cause  a  heavy 
loss." 

Following  the  intimation  contained  in  this  decision  of  the 
Supreme  Court  of  Pennsylvania  and  the  decisions  of  other 
courts  elsewhere  [I  instruct  you  that  in  case  you  find  for  the 
plaintiffs  in  this  case  the  measure  of  damage  is  the  amount 
which  was  paid  for  the  transmission  of  the  telegram.]  [3]     It 
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appears  that  by  admission  of  counsel  it  had  been  agreed  tiiat 
the  amount  paid  for  sending  of  this  telegram  was  $2.52. 

Verdict  and  judgment  for  plaintiffs  for  |$2.52.  Plaintiffs  ap- 
pealed. 

Error%  assigned  were  (1-3)  above  instructions,  quoting  them. 

M.  Hampton  Todd^  for  appellants. — The  measure  of  damages 
was  the  actual  loss :  United  States  Tel.  Co.  v.  Wenger,  55  Pa. 
262 ;  Western  U.  Tel.  Co.  v.  Stevenson,  128  Pa.  442 ;  Western 
U.  Tel.  Co.  V.  Landis,  21  W.  N.  C.  88;  Adams  Ex.  Co.  v.  Eg- 
liert,  86  Pa.  860;  Relf  v.  Rapp,  8  W.  &  S.  21;  Camden  & 
Amboy  R.  R.  v.  Baldauf,  16  Pa.  67 ;  Brown  v.  Camden  &  At- 
lantic R.  R,,  88  Pa.  816  ;  Passmore  v.  U.  Pass.  Ry.,  78  Pa.  238 ; 
N.  Y.  &  W.  P.  Tel.  Co.  v.  Dryburg,  85  Pa.  298 ;  Wolf  v.  West- 
em  U.  Tel.  Co.,  62  Pa.  83 ;  Baldwin  v.  U.  S.  Tel.  Co.,  1  N.  Y. 
125;  Willock  v.  Penna.  R.  R.,  166  Pa.  184;  Western  U.  Tel. 
Co,  V.  Reynolds,  77  Va.  173 ;  Western  U.  Tel.  Co.  v.  Fatman, 
78  Ga.  285. 

Silas  W.  Pettit^  of  Read  ^  Pettit^  for  appellee. — The  instruc- 
tion of  the  trial  judge  as  to  the  measure  of  damages  was  cor- 
rect: Hadley  v.  Baxendale,  9  Exch.  841;  Saunders  v.  Stuart, 
L.  R.  1  C.  P.  D.  826 ;  Candee  v.  Western  U.  Tel.  Co.,  84  Wis. 
471 ;  Daniel  v.  Tel.  Co.,  61  Texas,  452 ;  Behm  v.  Tel.  Co.,  8 
Bissell,  131 ;  Western  U.  Tel.  Co.  v.  Wilson,  82  Florida,  527  ; 
Western  U.  Tel.  Co.  v.  Coggin,  68  Fed.  Rep.  187;  Tel.  Co.  v. 
Martin,  9  lU.  App.  587 ;  Hart  v.  Tel.  Co.,  66  Cal.  579;  Prim- 
rose V.  Western  U.  Tel.  Co.,  154  U.  S.  1. 

Not  only  have  the  courts  applied  this  strict  rule  with  respect 
to  the  measure  of  damages  to  cipher  messages,  but  also  to  ordin- 
ary messages  which,  upon  their  face,  did  not  disclose  the  prob- 
able damages  resulting  from  a  delay  in  their  delivery :  Beaupr^ 
V.  Pacific  &  Atlantic  Tel.  Co.,  21  Mmn.  155 ;  U.  S.  Tel.  Co.  v. 
Gildersleeve,  29  Md.  232;  Lowery  v.  Tel.  Co.,  60  N.  Y.  198  ; 
Western  U.  Tel.  Co.  v.  Reynolds,  77  Va.  178 ;  Western  U.  Tel. 
Co.  V.  Fatman,  78  Ga.  285 ;  U.  S.  Tel.  Co.  v.  Wenger,  55  Pa. 
262;  Western  U.  Tel.  Co.  v.  Landis,  21  W.  N.  C.  88. 
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The  authority  of  Pennypacker  v.  Jones,  106  Pa.  237 ;  Adams 
Express  Co.  v.  Egbert,  86  Pa.  860 ;  Relf  v.  Rapp,  8  W.  &  S.  21, 
and  the  other  cases  cited  by  the  appellants  upon  the  question 
of  proximate  damages,  is  not  denied  by  the  appellee.  But  it  is 
respectfully  submitted  that  the  rule  of  Hadley  y.  Baxendale, 
which  has  been  often  approved  by  this  court,  renders  it  unnec- 
essary in  such  a  case  as  this  to  enter  upon  an  investigation  as 
to  whether  or  not  the  damages  claimed  were  the  proximate 
result  of  the  breach  of  the  contract  For  if ,  as  is  clearly  the 
case,  there  was  no  expectation  in  the  mind  of  defendant's  agent 
of  any  such  measure  of  damages  as  that  claimed  by  plaintiffs 
in  this  case,  it  does  not  matter  at  all  whether  or  not  the  dam- 
ages which  plaintiffs  suffered  were  direct  or  remote. 

Opinion  by  Mr.  Justice  MoCollxjm,  November  11, 1896 : 
This  was  an  action  for  damages  caused  by  the  failure  of  the 
defendant  to  deliver  promptly  a  telegraph  message  written  in 
cipher.  The  evidence  was  to  the  following  effect :  Plaintiffs, 
on  March  15, 1890,  sent  two  cable  messages  in  cipher,  addressed 
to  "  Octorara,"  "  Liverpool,"  the  first  of  which  ordered  the  pur- 
chase of  fifty  tons  of  soda  ash,  and  the  second  ordered  one  hun- 
dred tons  of  the  same,  subject  to  shipment  on  the  steamer 
Kingsdale.  The  first  message  was  duly  delivered  to  plaintiffs' 
agents,  the  second  was  not  delivered  until  six  days  afterwards. 
The  steamer  Kingsdale  had  sailed  in  the  meantime.  The  delayed 
message  reads  as  follows :  ^^  Bewail  boarish,  bewail  bluster,  pro- 
vided steamer  Elingsdale  "  and  was  interpreted  to  mean  "  pur- 
chase for  our  account  60  tons  jarrow  65-56  per  cent  soda  ash, 
50  tons  jarrow  48  per  cent  soda  ash,  provided  shipment  can  be 
made  per  steamship  Kingsdale."  The  plaintiffs  had  contracted 
for  a  resale  of  the  entire  one  hundred  and  fifty  tons,  and  when 
the  one  hundred  tons  failed  to  arrive  they  were  compelled  to 
pay  a  higher  price  to  fill  their  contract,  and  thereby  lost  $892.72. 
The  plaintiffs  claimed  that  this  was  the  measure  of  damages, 
but  the  court  confined  it  to  the  sum  paid  for  transmission  of 
the  message.  Was  this  ruling  erroneous  ?  It  seems  that  the 
question  now  presented  has  not  been  decided  by  this  court  It 
has  been  frequently  considered  in  many  of  the  courts  of  our 
Bister  states  and  in  England,  and  the  great  preponderance  of 
authority  is  in  accord  with  the  ruling  of  the  court  below.     The 
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rule  on  this  subject  is  stated  in  25  Am.  &  Eng.  Ency.  of  Law, 
842-3  as  follows :  "  The  rule  already  set  out  as  to  the  measure 
of  damages,  confines  the  plaintiff's  recovery  in  actions  against 
the  company  for  negligence,  to  such  as  may  fairly  be  supposed 
to  have  been  in  contemplation  of  the  parties,  at  the  time  of 
making  the  contract.  This  being  true,  it  follows  as  a  logical 
and  necessary  sequence  that  where  the  message  as  delivered 
for  tmnsmission  is  unintelligible,  except  to  the  sender  or  the 
addressee,  and  the  company  had  no  information  otherwise  as  to 
its  character  and  purport,  nor  of  its  importance  and  urgency, 
the  party  injured  can  recover  of  the  company  nothing  more  than 
nominal  damages  or  at  most  the  price  paid  for  transmission. 
And  this  is  the  rule  which  has  been  adopted  by  the  English 
and  American  courts  almost  without  exception."  Many  decis- 
ions of  the  courts  of  this  country  and  England  are  cited  as  sus- 
taining the  rule  above  stated.  The  numerous  decisions  of  the 
courts  of  many  states  will  be  found  to  be  opposed  to  the  deci- 
sions of  the  courts  of  only  three  states,  those  of  Virginia,  Geor- 
gia and  Alabama.  Florida  has  recently  reversed  an  earlier  case 
and  thus  joined  the  majority  of  the  states  on  this  question. 
The  reasons  advanced  in  support  of  the  decisions  which  support 
the  ruling  of  the  court  below  have  been  various,  the  one  most 
commonly  applied  being  the  rule  of  Hadley  v.  Baxendale,  9 
Exch.  841.  It  is  earnestly  contended  by  the  appellants  that  the 
rule  of  Hadley  v.  Baxendale  has  no  application  to  the  case  in 
hand,  that  the  word  ** contemplate"  is  there  used  as  contra- 
distinguishing what  is  proximate  and  direct  from  what  is  remote 
and  speculative,  as  in  Pennypacker  v.  Jones,  106  Pa.  237,  and 
Adams  Express  Co.  v.  Egbert,  36  Pa.  360.  They  also  call  our 
attention  to  the  fact  that  the  view  of  Hadley  v.  Baxendale  con- 
tended for  by  the  defendant  has  been  unsuccessfully  urged  upon 
this  court  at  least  twice  before,  namely,  in  Telegraph  Co.  v. 
Wenger,  55  Pa.  262,  and  Telegraph  Co.  v.  Landis,  21  W.  N.  C. 
38,  and  that  therefore  this  question  is  not  an  open  one. 

We  do  not  concede  that  the  rule  of  Hadley  v.  Baxendale  has 
no  application  to  this  case,  nor  that  the  decision  of  this  court 
in  Telegraph  Co.  v.  Wenger,  or  in  Telegraph  Co.  v.  Landis,  is 
opposed  to  the  ruling  of  the  court  below.  The  message  in 
Telegraph  Co.  v.  Wenger  disclosed  to  the  agent  of  the  com- 
pany the  nature  of  the  business  to  which  it  related,  and  there 
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was  uncontradicted  evidence  that  the  sender  ^^  notified  the 
operator  that  he  would  look  to  the  company  for  damages  if 
they  failed  in  transmitting  the  message."  In  Telegraph  Co.  v. 
Landis  there  was  enough  on  the  face  of  the  message  "  to  indi- 
cate to  the  operator  that  it  referred  to  sheep,  to  be  shipped  to 
Philadelphia  and  their  price."  It  was  a  case  not  of  delay  but 
of  error  in  transmission,  and  Paxsok,  J.,  speaking  for  this 
court  said:  "It  seems  reasonable  that  where  damages  are 
claimed  for  mere  delay  in  delivery,  the  face  of  the  telegram 
ought  to  contain  something  to  put  the  company  on  its  guard. 
A  delay  of  a  day  or  even  a  few  hours,  might  cause  a  heavy  loss.** 
This  suggestion  is  applicable  to  the  case  now  before  us  and  in 
harmony  with  the  view  taken  in  Abeles  v.  Western  Union 
Telegraph  Co.,  37  Mo.  Appeals,  in  which  the  court  said :  "Aside 
from  the  reasons  which  support  the  rule  of  damages  in  Hadley 
v.  Baxendale,  there  is  here  a  question  of  public  policy  to  which 
we  could  not  shut  our  eyes  if  we  were  in  doubt  upon  the  ques- 
tion. Upon  any  other  rule,  where  a  cipher  dispatch  is  delivered 
to  a  telegraph  company  for  transmission,  and  not  translated  to 
them,  and  there  is  a  delay  in  delivering  it  or  a  total  failure  to 
deliver  it,  the  door  is  open  t<5  unlimited  fraud  upon  the  com- 
pany. The  evidence  of  its  meaning  is  entirely  in  the  breast  of 
the  sender  and  person  to  whom  it  is  sent.  They  may  construct 
any  meaning  they  choose,  and  upon  the  meaning  thus  con- 
structed they  may,  by  evidence  which  the  company  will  be 
powerless  to  rebut,  construct  any  fabric  of  facts  on  which  to 
build  an  action  for  damages  which  they  may  see  fit."  That  the 
measure  of  damages  contended  for  by  the  appellants  might  pro- 
duce such  results  is  obvious.  Under  it  a  telegraph  company 
may  receive  for  transmission  a  cipher  message  which  on  its  face 
is  absolutely  unintelligible  to  them,  and  was  intended  by  the 
sender  to  be  so,  and  for  the  slightest  delay  in  transmitting  it 
they  may  be  charged  with  damages  which  cannot  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties 
when  they  received  it.  Surely  such  a  message  furnishes  no 
tangible  gfround  for  an  inference  that  it  relates  to  an  important 
business  transaction,  or  that  the  slightest  delay  in  the  delivery 
of  it  might  subject  the  company  to  liability  for  such  damages 
88  are  claimed  in  this  case.  In  Candee  v.  Western  Union  Tel. 
Co.,  84  Wisconsin  471,  Dixon,  C.  J.,  said:  "It  cannot  be  said 
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or  assumed  that  any  amount  of  damages  or  pecuniarj  loss  or 
injury  will  naturally  ensue  or  be  suffered  according  to  tiie  usual 
course  of  things,  from  the  failure  to  transmit  a  message,  the 
meaning  and  import  of  which  are  wholly  unknown  to  the  opera- 
tor. The  operator  who  receives,  and  who  represents  the  com- 
pany, and  may  for  this  purpose  be  said  to  be  the  other  party  to 
the  contract,  cannot  be  supposed  to  look  upon  such  a  message 
as  one  pertaining  to  transactions  of  pecuniary  value  and  impor- 
tance, and  in  respect  of  which  pecuniary  loss  or  damages  will 
naturally  arise  in  case  of  his  failure  or  omission  to  send  it.  It 
may  be  a  mere  item  of  news,  or  some  other  communication  of 
trifling  or  unimportant  character.  Ignorant  of  its  real  nature 
and  importance,  it  cannot  be  said  to  have  been  in  his  contempla- 
tion at  the  time  of  making  the  contract  that  any  particular  dam- 
age or  injury  would  be  the  probable  result  of  a  breach  of  the 
contract  on  his  part."  To  subject  the  company  to  the  same 
liability  for  mistake  or  delay  in  the  transmission  of  such  a  mes- 
sage that  it  might  be  subject  to  for  a  like  mistake  or  delay  in 
the  transmission  of  an  intelligible  message  would  open  the  door 
to  the  perpetration  of  fraud,  and  disregard  the  well  settled  rule 
of  Hadley  v.  Baxendale.  We  find  nothing  in  Adams  Express 
Co.  V.  Egbert  or  in  Pennjrpacker  v.  Jones  which  can  be  con- 
sidered as  a  repudiation  or  qualification  of  that  rule,  or  in  the 
way  of  its  application  to  the  case  at  bar.  For  the  reasons  above 
stated  we  concur  in  the  ruling  of  the  court  below. 
Judgment  affirmed. 


Robert  N.  Keely,  Jr.,  and  G.  G.  Davis  v.  Rufus  C.  Hart- 
ranft,  Appellant. 

Contract — Construction  of— Parol  evidence. 

Plaintiffs,  the  authors  of  a  book,  and  the  owners  of  the  plates  and  copy- 
right thereof,  delivered  the  plates  to  defendant,  and  by  a  written  contract 
agreed  that  he  should  be  the  publisher  of  the  book,  and  have  all  the  rights 
and  use  of  the  same,  and  that  defendant  should  be  the  publisher  of  the 
book.  Plaintiffs  were  to  receive  one  quarter  of  the  net  profits  arising  from 
the  sale  of  the  book  by  defendant.  The  written  contract  did  not  prescribe 
the  form,  style  or  quality  of  the  work,  or  fix  the  selling  prices.  All  the 
expenditures  counected  with  the  publication  and  sale  of  the  book  were  to 
be  borne  by  the  defendant.    Three  editions  of  the  book  were  published. 
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There  was  evidence  that  at  the  time  the  wiitten  contract  was  executed 
there  was  a  parol  agreement  providing  that  the  book  should  be  piinted 
on  n  certain  fine  quality  of  paper,  and  that  it  should  not  be  sold  under  a 
certain  specified  price  per  copy,  which  the  master  and  the  court  found 
should  be  construed  to  apply  only  to  the  first  edition  and  not  to  extend  to 
the  second  and  third  editions ;  Held,  (I)  that  as  to  the  copies  of  the  second 
and  third  edinons,  the  foim,  style  and  quality  of  the  work  and  the  selling 
price  of  it  were  left  to  the  discretion  of  the  defendant ;  (2)  that  the  defend- 
ant was  not  required  to  continue  the  publication  and  sale  of  the  book  at  a 
loss,  but  it  was  his  duty  to  do  all  that  he  reasonably  could  to  promote  the 
success  of  the  enterprise ;  (3)  that  in  an  accounting  after  the  sale  of  the 
book  had  pi*actically  ceased,  the  amount  expended  in  the  publication  of 
the  unsold  books  should  be  deducted  from  their  market  value,  and  one 
fourth  of  the  balance,  if  any,  should  be  paid  to  the  plaintiffs. 

Argued  March  24, 1896.  Appeal,  No.  213,  July  T.,  1895,  by 
defendant,  from  decree  of  C.  P.  No.  4,  Phila.  Co.,  Dec.  T„  1898, 
No.  274,  on  bill  in  equity.  Before  Stbrrbtt,  C.  J.,  Green, 
McCoLLXJM,  Mitchell  and  Dean,  JJ.    Reversed. 

Bill  in  equity  for  an  account. 

The  case  was  referred  to  John  F.  Keator,  Esq.,  as  master. 

From  the  record  it  appeared  that  on  January  19, 1894,  plain- 
tiffs and  defendant  entered  into  a  contract  in  writing  which  was 
as  follows : 

"We,  Robert  N.  Keely,  Jr.,  and  G.  G.  Davis,  of  Philadelphia, 
hereby  deliver  to  R.  C.  Hartranf  t  the  plates  and  convey  all  rights 
and  use  of  same  of  the  book,  '  In  Arctic  Seas,'  and  also  500 
copies  of  the  book  in  sheets,  and  appoint  him  publisher,  and 
agree  that  no  right  to  use  or  print  any  part  or  portion  of  the 
work  or  material  therein  contained  will  be  transferred  or  sold 
or  loaned  by  us  to  any  other  person  or  persons  without  the  writr 
ten  consent  of  R.  C.  Hartranft  aforesaid.  We  also  agree  to 
supply  R.  C.  Hartranft  with  matter  (copy)  for  200  additional 
pages  to  be  added  to  the  work  in  mention  and  to  make  this 
delivery  not  later  than-the  10th  day  of  October,  1892. 

"We  hereby  renounce  all  right  of  publication  in  favor  of  R.  C. 
Hartranft  and  agree  not  to  sell  or  deliver  any  copies  of  '  In 
Arctic  Seas,*  to  any  person  without  his  written  consent.  We 
also  agree  to  hand  over  to  R.  C.  Hartranft  any  and  all  future 
orders  which  may  be  sent  us  through  trade  or  other  channels 
or  from  Messrs.  Stem  &  Co. 
Vol.  CLxxvm— 25 
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"  We  contribute  the  above  named  600  copies  to  the  advertis- 
ing fund,  to  push  said  book,  R.  C.  Hartranft  agreeing  that  said 
sheets  are  of  the  value  of  forty  cents  per  copy,  which  sum  he 
agrees  to  pay  to  Messrs.  Eeely  &  Davis  out  of  the  net  profits 
derived  from  the  sale  of  the  fij^t  2000  copies  of  said  book,  bear- 
ing his  imprint.  We  agree  to  accept  as  payment  for  this  speci 
fied  transfer  of  right  and  600  copies  in  sheets,  the  sum  of 
twenty-five  (25)  per  cent,  of  the  net  profits  arising  from  the 
handling  of  the  work  realized  from  the  enterprise  by  R.  C. 
Hartranft. 

"We,  Messrs.  Keely  &  Davis,  base  this  contract  upon  the  fact 
that  there  are  no  debts  or  liens  of  any  character  upon  the  plates 
or  copyright  of  the  book 'specified  '  In  Arctic  Seas,'  and  agree 
not  to  place  any  liens  or  pledge  upon  either  plates  or  copyright, 
while  in  the  possession  of  R.  C.  Hartranft.  We  further  agree 
that  any  violation  of  this  contract  shall  entitle  R.  C.  Hartranft 
to  withhold  any  royalty  percentage  arising  from  profits  of  the 
enterprise. 

"  R.  C.  Hartranft  agrees  to  pay  for  the  within  named  transfer 
the  one-quarter  of  any  and  all  net  profits  that  accrue  to  him 
from  the  handling  of  the  book,  '  In  Arctic  Seas.'  We  also  agree 
that  he  is  to  be  the  contractor  for  the  debts  of  the  venture,  and 
that  Messrs.  Eeely  and  Davis  will  not  be  called  upon  to  indi- 
vidually assume  any  loss  of  the  venture  of  publication. 

"  R.  C.  Hartranft  agrees  to  pay  a  bonus  of  $500  to  Messrs. 
Keely  &  Davis  after  the  number  of  5000  copies  of  the  book 
have  been  sold  and  paid  for  in  addition  to  the  one-quarter  of 
the  net  profits  as  specified." 

The  master  found  in  part  as  follows : 

Upon  the  return  of  Robert  N.  Keely,  Jr.,  M.  D.,  one  of  the 
plaintiffs,  from  his  trip  toward  the  North  Pole  with  Lieutenant 
Peary,  he  wrote  a  book  in  conjunction  with  G.  G.  Davis,  M.  D., 
the  other  plaintiff.  This  book,  which  they  entitled  "  In  Arctic 
Seas  "  described  the  voyage  of  the  ship  "  Kite  "  to  the  winter 
quarters  chosen  by  Peary,  the  farewell  between  those  who 
remained  in  Greenland  with  that  intrepid  explorer  and  those 
who  came  back  with  the  Kite,  and  the  return  of  the  latter, 
among  whom  was  Dr.  Keely,  to  Philadelphia  in  September,  1891. 
It  was  printed  for  the  plaintiffs  by  Edward  Stem  &;  Co^  of 
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Philadelphia,  on  the  best  paper  obtainable  by  the  plaintiffs,  the 
book  being  an  octavo  volume  of  two  hundred  and  fifteen  pages. 
Of  this  edition,  the  plaintiffs  disposed  of  four  hundred  copies 
and  had  remaining  six  hundred  copies  of  the  work  in  printed, 
unbound  sheets.  This  was  the  status  of  affairs  when  news 
reached  Philadelphia  that  Lieutenant  Peary,  who  had  been  left 
in  Greenland,  had  survived  the  winter  of  1891-1892.  After  that 
event  there  was  no  sale  of  plaintiffs'  book  as  it  did  not  narrate 
occurrences  to  date.  On  the  4th  of  July,  1892,  the  Academy 
of  Natural  Sciences  of  Philadelphia  sent  out  a  relief  expedition 

^  that  was  to  find  Peary  and  learn  if  he  had  made  the  intended 
dash  overland  toward  the  North  Pole  and  to  bring  him  home. 
This  relief  expedition  brought  Peary  back  to  Philadelphia  in 
September,  1892,  and  it  was  this  return  of  the  explorer,  with 
tiie  tale  of  his  sojourn  in  the  North  and  the  results  of  his  expedi- 
tion, that  the  plaintiffs  were  compelled  to  incorporate  in  their 
book,  if  they  wished  to  make  its  sale  profitable.  This  necessity 
of  bringing  out  an  edition  to  date  being  recognized  by  the  plain- 
tiffs, they  looked  around  them  for  a  publisher,  and  finally  made 

'  on  September  29, 1892,  the  contract  with  Rufus  C.  Hartranft, 
the  defendant,  which  is  set  out  in  plaintiffs'  bill,  and  which  pro- 
vided among  other  things  that  the  six  hundred  copies  of  plain- 
tiffs' book  should  be  used  in  the  compilation  of  the  new  book.  ^ 
This  contract  is  silent  as  to  the  nature  of  the  book  that  was  to  be 
published,  but  Dr.  Keely  says :  "  The  arrangement  with  Mr.  Hart- 
ranft was  to  be  of  as  high  a  character  as  possible."  Dr.  Davis 
testified,  "we  discussed  the  manner  of  publication,  the  defend- 
ant, myself  and  Dr.  Keely,  and  it  was  mutually  decided  to  issue 
the  book  in  the  same  good  style  as  had  characterized  the  book 
published  by  Stem."  The  reason  plaintiffs  had  gone  to  Stem  for 
the  printing  of  their  book  was  that  "  Stem  was  one  of  the  best 
printers  in  the  city,  and  they  wanted  to  have  as  finely  finished  a 
book  as  possible,"  and  the  reason  that  Stem  did  not  print  their 
second  book  was,  as  Dr.  Keeley  testified,  because  Mr.  Hartranft 
told  them  the  book  had  not  been  properly  managed,  and  he  made 
favorable  inducements  to  plaintiffs.  Dr.  Davis  testified  that 
the  defendant  represented  to  plaintiffs  that  he  could  handle  the 
book  to  a  much  better  advantage,  and  that  profits  were  to  be 
made  by  publishing  it  and  handling  it  in  a  different  maimer 
than  theretofore.    "  It  was  proposed  to  enlarge  the  book,  and 
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to  charge  an  increased  price,  and  to  handle  it  in,  so  to  speak,  a 
professional  manner,  in  professional  and  legitimate  avenues  of 
trade,  such  as  a  book  publisher  is  supposed  to  have  at  his  con- 
venience." Although  tlie  new  book  was  to  go  from  the  printer. 
Stem,  to  a  publisher,  still  Stern's  quality  of  paper  and  style  of 
book  were  to  be  adhered  to.  The  cost  of  this  quality  of  paper 
and  style  of  book  entered  into  the  calculations  of  plaintiffs  and 
defendant,  as  an  element  of  the  total  cost  of  the  work,  and 
hence  must  have  been  agreed  on.  The  defendant  avers  that  as 
to  two  editions  of  the  book  he  used  such  grade  of  paper  and 
issued  such  style  of  book,  and  does  not  deny  that  such  was  the 
agreement,  although  he  did  once  deny  it ;  indeed,  as  to  the 
six  hundred  copies  of  unbound  printed  sheets  delivered  to 
defendant,  he  would  have  been  compelled  to  use  similar  paper 
and  style  of  book  for  the  incomplete  parts  in  order  to  make  up 
a  uniform  whole.  The  master  therefore  finds  that  the  paper 
and  style  of  the  books  that  defendant  published  were  to  have 
been  of  the  same  quality  as  that  of  the  book  of  the  plaintiffs 
published  by  Stem,  and  that  the  defendant  failed  to  keep  this 
contract  in  this  respect,  so  far  as  the  third  edition  of  the  book 
was  concerned. 

An  important  point  in  the  publication  of  the  book  was  the 
cost  per  volume  at  which  it  should  be  sold,  for,  as  averred  by 
plaintiffs  in  their  bill,  and  not  denied  by  defendant  in  his 
answer,  and  as  was  the  actual  fact,  inasmuch  as  the  plaintiffs, 
as  parties  to  the  said  contract,  were  to  receive  thereunder  a 
specified  share  of  the  net  profits  of  the  publication  and  sale  of 
the  said  book,  the  fixing  and  maintaining  of  the  minimum  price 
at  which  the  same  should  be  sold  retail  and  to  the  trade  was 
and  is  an  essential  feature,  and  part  of  the  said  contract. 

The  plaintiff,  Dr.  Keely,  testified,  "  Mr.  Hartranft  assured  us 
that  a  book  of  the  quality  that  they  proposed  publishing  should 
have  its  price  fixed  at  $3.50,  and  that  an  edition  of  fifteen  hun- 
dred would  pay  all  expenses,  and  profit  would  then  begin  to 
accrue.'*  His  coplaintiff,  Dr.  Davis,  testified,  '*  The  price  of  the 
book  was  fixed  at  $3.00  or  $3.50.  The  book  was  to  be  sold  at 
such  a  price  that  the  average  income  was  to  be  $2.00  per  vol- 
ume." Defendant  Hartranft  advertised  in  pamphlets  and  news- 
papers and  by  correspondence  that  the  book  was  to  sell  at  $3.50^ 
and  testified  that  "the  price  of  publication  agreed  upon  by  both 
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parties  was  to  be  $3.00  to  $3.50  a  copy,"  adding  that  this  applied 
only  to  the  first  edition  of  the  work.  He  elsewhere  said  that 
their  "  agreement  applied  to  only  one  edition ;  it  was  not  known 
that  more  than  one  edition  would  be  sold ;"  and  he  said  again 
^^  The  arrangement  for  all  subsequent  editions  was  left  an  open 
matter.  I  never  arranged  for  any  edition  but  the  one  the  con- 
tract shows."  It  is  to  be  noted  that  the  contract  does  not  call 
for  any  edition  at  all,  and  is  silent  as  to  any  way  of  publishing 
the  book  except  as  to  volume  by  volume.  Dr.  Keely  testified 
that  the  wholesale  price  of  not  less  than  $2.00  per  volume  and 
retail  price  of  not  less  than  $3.00  to  $3.50  per  volume  applied 
to  all  books  that  Mr.  Hartranf  t  should  publish,  and  that  nothing 
was  said  about  editions.  Dr.  Davis  said  that  there  were  no 
provisions  made  for  any  other  edition,  and  no  arrangements  were 
made  about  one. 

The  master  finds  that  the  stipulations  between  plaintiffs  and 
defendant  with  regard  to  the  form  and  quality  of  the  book  to 
the  effect  that  it  should  be  of  the  same  grade  with  the  original 
book  of  the  plaintiffis,  and  with  regard  to  the  price  of  the  book, 
that  it  should  be  such  as  to  yield  an  average  profit  of  not  less 
than  $2.00  per  volume  wholesale,  and  not  less  than  $3.00  per 
volume  retail ;  that  this  was  agreed  to  prior  to  or  at  the  time 
of  the  written  contract  between  plaintiffs  and  defendant,  and 
induced  the  signing  of  the  same ;  that  these  stipulations  neither 
alter,  modify  nor  conti-adict  it,  but  simply  regulate  matters  as 
to  which  it  is  silent,  and  that  the  defendant,  in  publishing  a 
book  of  inferior  quality  to  that  published  by  Stem  &  Co.,  and 
in  selling  a  book  for  less  than  $2.00  wholesale,  and  $3.00  to 
$3.50  retail,  was  guilty  of  a  breach  of  his  contract.  In  his  tes- 
timony the  defendant  showed  a  curious  ignorance  concerning 
the  price  at  which  the  book  had  been  sold.  He  was  unable  to 
state  positively  that  none  had  been  sold  by  him  at  less  than  75 
cents  per  volume,  and  stated  positively  that  some  of  the  first 
edition,  as  to  which  he  admits  being  bound  to  sell  wholesale  at 
not  less  than  $2.00  per  volume,  were  sold  by  him  at  $1.93  per 
volume.  One  of  the  plaintiffs  bought  the  book  at  the  North 
American  office,  where  it  is  on  sale  at  $1.24,  and  by  an  exhibit 
offered  in  evidence  showed  that  it  could  be  had  at  wholesale  at 
90  cents  per  volume,  although  they  did  not  trace  the  sale  at 
that  rate  to  defendant,  except  by  inference.    The  defendants 
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own  testimony  convicts  him  of  a  disregard  of  the  rights  of  the 
plaintiffs,  both  in  disposing  of  the  book  at  cheap  prices  and  in 
publishing  inferior  books  without  notice  to  plaintiffs  or  consul- 
tation with  them. 

The  next  points  in  dispute  that  come  naturally  to  be  discussed 
are  the  number  of  books  sold,  the  prices  obtained,  and  the  ascer- 
tainment of  expenses  of  the  publication  and  the  consequent  loss 
or  profit.  Although  the  defendant  stated  that  he  was  a  pub- 
lisher, and  that  "  In  Arctic  Seas  "  was  the  twentieth  book  he  had 
published,  and  although  he  knew  that  he  was  bound  to  account 
to  the  plaintiffs  at  some  time  for  their  share  in  the  book's  profits, 
he  did  not  keep  a  set  of  books.  The  bills  for  expenditures 
upon  the  book  were  his  only  evidence  of  such  expenditures,  and 
they  were  not  kept  in  a  ledger.  In  order  to  ascertain  the  cost  of 
any  portion  of  the  work  done,  as,  for  instance,  the  binding  or  tlie 
printing  of  any  one  of  the  several  editions,  the  defendant,  upon 
inquiry  of  plaintiffs  in  regard  thereto,  simply  stated  that  he  had 
all  bills,  and  offered  them  for  the  inspection  of  the  plaintiffs, 
and  further  stated  that  he  was  unable  to  intelligently  separate 
the  various  items  of  the  bills  produced,  so  as  to  give  the  exact  cost 
of  any  one  portion  of  the  work  done,  as  instanced  above.  Some 
of  these  biUs  were  not  receipted,  others  had  been  paid  by  the 
promissory  notes  of  the  defendant,  some  of  which  had  been 
repeatedly  renewed.  In  addition  to  this  collection  of  bills,  the 
defendant  produced  a  scrapbook  into  which  had  been  pasted 
from  time  to  time  the  orders  defendant  had  received  for  the 
books  he  was  publishing  for  plaintiffs.  This  book  professed 
to  show  the  number  of  "  In  Arctic  Seas "  the  defendant  had 
received  from  the  printer,  the  number  he  had  parted  with,  and 
the  number  still  in  his  possession.  In  connection  with  the  scrap- 
book  referred  to,  the  defendant  produced  two  other  books  which 
were  supposed  to  throw  light  on  and  exemplify  the  scrapbook 
itself.  One  of  these  books  marked  '^  A,"  and  called  a  trade  sales 
book,  contained  the  entries  of  sales  made  to  book  dealers,  and 
of  sales  by  the  defendant  directly  to  individuals ;  the  other 
marked  *^  B,  Agents,"  contained  the  entries  of  sales  made  for 
defendant  by  agents.  The  contents  of  these  two  books  in  this 
respect,  it  was  said,  were  in  the  scrapbook.  But  the  master 
finds  that  they  do  not  completely  tally  with  the  scrapbook,  and 
they  are  extremely  unsatisfactory  in  their  evidences  of  careful 
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and  veracious  bookkeeping.  They  undoubtedly  show  that  in 
many  instances  theii'  respective  entries  were  not  made  contem- 
poraneously with  the  entries  in  the  scrapbook,  and  that  both  of 
them,  in  part  at  least,  were  compiled  long  after  the  date  of  the 
entries  they  contain,  and  that  both  of  them  are  exceedingly 
unreliable.  They  f i-equently  show  on  the  face  of  their  pages  an 
entry  of  a  sale,  prior  in  time,  following  in  space  on  the  page  a 
sale  of  much  later  date.  There  is  no  systematic  entry  in  the 
books  of  defendant  to  show  to  which  edition  any  particular  sale 
belonged,  except  one  judge  by  the  date  of  the  sale,  but  as  it 
nowhere  appears  just  when  the  respective  editions  were  ex- 
hausted, the  date  at  which  a  copy  was  sold  was  hardly  a  cri- 
terion as  to  which  edition  it  belonged,  nor  was  its  price,  for 
defendant  did  not  adhere  to  any  conformity  in  that  regard. 
These  were  the  resources  offered  the  plaintiffs  and  master 
and,  according  to  the  defendant,  the  only  ones  at  command 
upon  which  to  find  an  account  stated  in  this  case.  .  .  .  The 
master  finds  that  the  defendant  disposed  of  at  least  four  thou- 
sand one  hundred  and  forty-three  copies  of  the  book  in  dispute, 
and  holds  him  liable  therefor  except  as  hereinafter  stated. 

Of  this  number  the  master  finds  that  defendant  has  five 
bound  in  "  levant "  on  hand,  for  which  he  must  subsequently 
account  to  plaintiffs,  has  disposed  of  fifty-nine  copies  to  libra- 
ries, has  disposed  of  two  thousand  eight  hundred  and  ninety 
copies  by  trade  sales,  has  sold  by  agents  eight  hundred  and 
eighty-eight  copies ;  one  hundred  and  fifty-seven  for  cash  and 
by  mail ;  has  given  away  to  newspapers  one  hundred  and  forty- 
one  copies,  thus  making  a  total  of  four  thousand  one  hundred 
and  forty  copies,  leaving  three  copies  unaccounted  for.  This 
finding,  except  as  to  the  five  copies  on  hand,  is  a  result  of  the 
master's  search  through  all  the  books.  As  to  the  sums  for 
which  defendant  should  be  charged  on  account  thereof,  in  view 
of  what  the  master  finds  to  have  been  agreed  upon  as  the  sell- 
ing price,  the  master  finds  that  as  to  the  two  thousand  eight 
hundred  and  ninety  copies  disposed  of  by  trade  sales,  the  defend- 
ant should  have  accounted  to  the  plaintiffs  at  the  rate  of  not 
less  than  $2.00  per  volume,  or  a  total  of  $5,780 ;  that  as  to  the 
eight  hundred  and  eighty-eight  copies  sold  by  agents,  the  de- 
fendant should  have  accounted  to  the  plaintiffs  at  the  rate  of 
not  less  than  $2.00  each  or  $1,776. 
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That  as  to  the  one  hundred  and  fifty-seven  copies  sold  for 
cash  and  through  the  mail  defendant  should  have  accounted  to 
tbe  plaintiffs  at  the  rate  of  not  less  than  $3.00  per  volume  or  a 
total  of  $671.  The  defendant  seems  never  to  have  been  given 
any  authority  to  sell  the  book  to  libraries  at  a  reduced  price,  or 
to  give  away  copies  of  the  book  to  individuals  or  to  newspapers, 
and,  on  argument  of  this  case,  the  master  was  asked  by  the 
plaintiffs  to  charge  the  defendant  at  $3.00  per  volume  for  the 
books  sold  libraries,  but  as  these  reduced  sales  and  gifts  in  all 
probability  advertised  the  book  to  the  benefit  of  the  plaintiffs, 
the  master  charges  the  defendant  with  only  his  own  statement 
of  receipts  from  that  quarter,  viz :  $124.38. 

The  defendant  must  account  to  the  plaintiffs  for  the  three 
volumes  as  to  which  there  is  no  accredited  sale  entered  in  his 
book,  they  being  of  the  money  value  of  at  least  $6.00,  or  if 
specifically  delivered  by  him  as  hereinafter  decreed,  they  should 
be  of  the  quality  of  the  first  edition  of  the  book. 

The  four  thousand  one  hundred  and  forty-three  copies  do  not 
include  the  entire  number. printed ;  as  will  be  seen  by  the  state- 
ment of  the  defendant,  there  are  other  copies,  some  of  which 
are  in  unbound  sheets,  still  in  possession  of  the  Historical  Pub- 
lishing Company. 

It  is  to  be  noted  that  among  the  sales  made  by  the  defendant^ 
stated  in  the  above  account,  were  four  copies  bound  in  levant, 
which  books  the  defendant  stated  were  to  be  sold  at  $10.00  per 
copy,  and  he  did  not  recall  any  sales  for  less  than  that  sum. 
His  books  however  contained  one  entry  of  a  sale  of  a  copy 
bound  in  levant  for  $4.00.  It  is  a  trade  sale  and  is  included 
in  the  master's  count  at  $2.00.  The  defendant  should  there- 
fore have  an  additional  charge  against  him  of  $2.00. 

The  three  sales  made  at  $10.00  each  were  each  cash  or  mail 
order  sales,  and  are  included  in  the  above  count  at  $3.00  per 
volume.  The  defendant  therefore  should  have  an  additional 
charge  against  him  of  $7.00  on  each  volume,  or  $21.00. 

In  addition  to  these  charges  the  defendant  sold  to  agents  and 
others  a  large  number  of  circulars,  illustrating  and  advertising 
the  book,  and  many  prospectuses.  The  plaintiffs  were  charged 
by  the  defendant  with  the  cost  of  printing  these,  but  not  given 
any  corresponding  credit  for  the  sale  thereof.  The  master  finds 
that  defendant  obtained  therefor  the  sum  of  $47.15,  with  which 
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defendant  is  accordingly  charged.  .  .  .  This  makes  the  total 
amount  as  to  which  the  defendant  should  have  accounted  for 
the  sum  of  f  8,421.83,  not  including  the  three  books  unaccounted 
for,  valued  at  not  less  than  i^G.OO. 

It  may  be  apt  to  remark  here  that  plaintiffs  have  abandoned 
their  claim  to  a  bonus  of  $500,  it  having  been  admitted  that 
five  thousand  copies  of  the  book,  on  the  sale  of  which  the  bonus 
was  founded,  have  not  been  sold.  ... 

The  account  shows  a  balance  in  excess  of  expenditures  as 
follows : 

Total  receipts  from  books,  as  stated  by  the  mas- 
ter,       f8,421  53 

Expenditures, 5,998  77 

Balance $2,422  76 

From  this  balance  is  to  be  deducted  the  sum  of  $240  which 
the  plaintiffs  were  to  be  paid  for  their  six  hundred  copies  of 
their  first  book  and  which  the  defendant  admitted  to  Melville 
Philips  to  be  due  the  plaintiffs  and  which  he  admitted  to  Dr. 
Keely  to  be  due  with  an  additional  sum.  Moreover,  the  contract 
caUs  for  it  and  the  master  finds  it  due  plaintiffs  from  defendant. 

This  leaves  a  sum  of  $2,182.76  as  the  net  profit  of  the  trans- 
action, one  fourth  of  which  under  the  contract  is  due  from 
defendant  to  plaintiffs,  and  the  master  accordingly  awards  one 
fourth  of  $2,182.76  or  $546.66  to  plaintiffs  from  defendant  in 
addition  to  the  said  sum  of  $240,  or  a  total  of  $790.76.  .  .' . 

The  master  finds  the  copyright  of  the  book  published  by  the 
defendant  belongs  solely  and  exclusively  to  the  plaintiffs. 

Exceptions  to  the  master's  report  were  overruled  and  the  fol- 
lowing decree  entered : 

1.  That  the  defendant,  Rufus  C.  Hartranft,  pay  the  plaintiffs 
the  sum  of  $730. 

2.  That  the  defendant  deliver  to  the  plaintiffs  five  volumes 
of  "  In  Arctic  Seas  "  bound  in  levant,  and  three  volumes  of  the 
same  book  of  the  first  or  second  edition,  or  cash  value  thereof 
at  the  rate  of  $10.00  for  each  levant  volume  and  $2.00  for  each 
other  volume.  And  further,  that  he  deliver  to  the  plaintiffs  all 
prospectuses  of  the  said  book  and  all  circulars  describing  the 
same  in  his  possession,  and  all  copies  of  the  said  book  over  and 
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above  the  four  thousand  one  hundred  and  forty-three  volumes 
delivered  to  him  by  the  Historical  Publishing  Company  prior  to 
May  29, 1894,  or  the  cash  value  of  the  said  copies  at  the  rate  of 
not  less  than  $2.00  per  copy,  and  the  defendant  give  to  plaintiffs 
an  order  on  the  said  Historical  Publishing  Company  for  any  and 
all  copies  of  the  said  work^  prospectuses  thereof  and  circulars 
describing  the  same,  free  and  discharged  of  any  and  all  liens  the 
publishing  cDmpany  may  have  against  the  same  by  reason  of 
any  total  or  partial  nonpayment  therefor. 

3.  That  the  contract  of  September  29, 1892,  between  plain- 
tiffs and  defendant,  a  copy  whereof  is  set  forth  as  exhibit  "  A  " 
of  plaintiffs  bill,  is  canceled,  rescinded  and  made  null  and  void. 

4.  That  the  defendant  forthwith  surrender  and  deliver  up 
said  contract  to  the  plaintiffs. 

5.  That  the  defendant  forthwith  sign  a  deed  of  conveyance 
to  the  plaintiffs  conveying,  setting  over  and  assigning  to  them 
all  his  right,  title  and  interest  in  the  copyright  of  "  In  Arctic 
Seas,"  at  present  copyrighted  in  his  own  name. 

6.  That  the  defendant  pay  the  costs  of  this  suit.  That  the 
defendant  forthwith  deliver  to  the  plaintiffs  all  the  electrotype 
plates  and  all  dies  and  other  materials  pertaining  to  the  print- 
ing and  illustrating  of  the  book  ^*  In  Arctic  Seas  "  that  were 
turned  over  to  defendant  by  plaintiffs  at  the  beginning  of  the 
book's  publication  or  that  were  subsequently  purchased  by  de- 
fendant therefor  and  for  which  he  was  credited  in  his  account 
with  plaintiffs. 

Urror  assigned  was  above  decree,  quoting  it. 

William  F.  Johnson^  for  appellant. — The  fundamental  error 
is  in  the  two  conclusions  of  law :  (a)  That  certain  parol  evi- 
dence essentially  affected  an  agreement  in  writing,  and  (i)  that 
the  relations  of  the  parties  were  those  simply  of  principal  and 
agent,  instead  of  copartners :  Honesdale  Glass  Co.  v.  Storms, 
125  Pa.  268. 

In  point  of  fact,  the  transaction  was  simply  a  partnership 
venture  to  which  the  plaintiffs  contributed  the  principal  portion 
of  the  matter  for  publication.  The  defendant,  in  consideration 
thereof,  was  to  bear  all  expenses  of  publication  and  pay  tiie 
plaintiffs  out  of  the  profits,  first,  40  cents  for  each  copy  of 
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sheets  of  the  old  book  published  by  them,  and  secondly,  one 
fourth  of  the  remaining  profits.  No  stipulation  was  made  in 
the  partneiship  agreement  either  as  to  the  number  of  books  to 
be  published  or  the  price  at  which  they  should  be  sold.  The 
nature  of  the  business  rendered  it  impossible. 

Marcel  A.  Viti^  with  him  Reginald  K.  Shober^  iov  appellees. — 
Where  an  attempt  is  made  to  use  a  written  instrument  in  vio- 
lation of  an  agreement  accompanying  its  execution,  to  which 
attempt  no  moral  guilt  can  be  imputed,  a  legal  delinquency 
attaches  to  the  attempted  abuse  of  the  writing,  sufficient  to 
subject  it  to  the  influence  of  oral  evidence :  Rearich  v.  Swine- 
hart,  11  Pa.  233 ;  PhilUps  v.  Meily,  106  Pa.  543 ;  Wodock  v. 
Robinson,  148  Pa.  503 ;  Juniata  Building  Assn.  v.  Hetzel,  103 
Pa.  507 ;  Walker  v.  France,  112  Pa.  203 ;  Honesdale  Glass  Co. 
V.  Storms,  126  Pa.  268 ;  Sidney  Sch.  Furniture  Co.  v.  Warsaw 
Sch.  Dist.,  130  Pa.  76 ;  Ins.  Co.  v.  Williams,  156  Pa.  405 ;  Lip- 
pincott  V.  Whitman,  83  Pa.  244. 

A  finding  of  fact  by  a  master  approved  by  the  court  will  not 
be  set  aside  by  the  Supreme  Court  unless  the  error  is  flagrant : 
Ranninger's  App.,  118  Pa.  20;  Bedell's  App.,  87  Pa.  612; 
Robbs'  App.,  41  Pa.  49;  Donaldson's  Est.,  168  Pa.  292;  Lewis' 
App.,  127  Pa.  127 ;  Borough's  App.,  6  Cent.  Rep.  142 ;  Stocker 
V.  Hutter,  134  Pa.  22. 

Opinion  by  Mb.  Justice  McCollum,  November  11, 1896 : 
The  learned  master  found  there  was  an  oral  agreement  pre- 
scribing the  form  and  quality  of  the  book  and  fixing  the  price 
at  which  it  should  be  sold.  He  said  in  his  report  that  this 
agreement  did  not  modify  the  written  contract,  but  that  it 
simply  regulated  matters  as  to  which  the  latter  was  silent. 
He  interpreted  it  however  as  fixing  the  selling  price  of  every 
book  published  by  the  defendant  under  the  written  contract 
and  as  guaranteeing  the  S(de  of  it  at  that  price.  He  accord- 
ingly charged  the  defendant  at  least  12.00  for  every  book  sold 
directly  to  the  trade  and  for  every  book  sold  by  agents,  and  at 
least  $3.00  for  eveiy  book  ^^sold  for  cash  and  through  the 
maU." 

We  think  the  learned  master  erred  in  his  conclusion  that  the 
oral  agreement  was  applicable  to  all  the  books  the  defendant 
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might  publish  and  dispose  of  under  the  written  contract,  and 
that  the  latter  was  not  modified  by  the  former.  It  seems  to  us 
that  the  oral  agreement  materially  modified  the  written  con- 
tract and  was  applicable  only  to  the  first  edition.  The  evidence 
fairly  warranted  the  finding  of  an  oral  agreement  applicable  and 
limited  to  the  first  edition  but  it  did  not  authorize  the  finding 
of  an  agreement  applicable  to  all  books  the  defendant  might 
publish  and  sell  under  the  written  contract.  We  may  therefore 
construe  the  agreement  found  by  the  master  as  limited  to  the 
first  edition,  and,  with  this  modification  of  the  written  contract, 
determine  the  rights  of  the  parties  thereunder.  By  the  terms 
of  the  contract  so  modified  the  plaintiffs  were  entitled  to  an 
account  of  the  publication  and  sale  of  the  first  edition,  on  the 
basis  adopted  by  the  master.  But  the  oral  agreement  furnished 
no  basis  for  an  account  of  the  publication  and  sale  of  the  second 
and  third  editions.  As  to  these  the  contract  as  written  furnished 
the  basis  for  an  adjustment.  On  the  basis  thus  furnished  the 
plaintiffs  are  entitled  to  receive,  first,  $240  from  the  net  profits 
arising  from  the  publication  and  sale  of  the  work,  and  after  that 
to  have  one  fourth  of  the  net  profits  realized  from  the  handling 
of  the  work  by  the  defendant.  All  the  expenditures  connected 
with  the  publication  and  sale  of  the  book  must  be  borne  by  the 
defendant,  and  after  the  payment  of  $240,  as  above  stated,  three 
fourths  of  the  net  profits  of  the  enterprise  belong  to  him.  In 
the  absence  of  net  profits  the  plaintiffs  are  not  entitled  to  any- 
thing more  than  a  cancellation  and  surrender  of  the  contract, 
together  with  a  conveyance  to  them  of  the  defendant's  rights 
in  the  copyright. 

The  written  contract  did  not  prescribe  the  form,  style  or 
quality  of  the  work  or  fix  the  selling  price  of  it.  These  mat- 
ters were  left  to  the  discretion  of  the  publisher,  whose  interest 
in  it  would  naturally  impel  him  to  use  his  best  judgment  and 
skill  to  make  the  venture  a  success.  He  was  not  required  to 
continue  the  publication  and  sale  of  the  book  at  a  loss,  but  it 
was  his  duty  to  do  all  that  he  reasonably  could  to  promote  the 
success  of  the  enterprise. 

The  amount  expended  in  the  publication  of  the  unsold  books 
should  be  deducted  from  their  market  value  and  one  fourth  of 
the  balance,  if  any,  should  be  paid  to  the  plaintiffs.  As  it  is 
evident  that  the  defendant  does  not  regard  the  copyright  or 
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contract  as  of  any  value  to  him  there  can  be  no  reasonable 
objection  to  the  4tii  and  5th  paragraphs  of  the  decree.  In  fact 
the  learned  counsel  for  the  appellant  makes  no  objection  to 
them. 

Decree  reversed  at  the  cost  of  the  appellees,  and  record 
remitted  with  direction  to  state  an  account  and  enter  a  decree 
in  accordance  with  this  opinion. 


178         397 

Lewis  C.  Nuss  v.  Edwin  Rafsnyder,  Appellant.  , 

•^  ^^  178         397 

|f219         408 
Negligence  — Master  and  servant— Bisk  of  employment.  17^        oo- 

When  an  employee  after  having  the  opportunity  of  becoming  acquainted  ^220  15^6 
with  the  risks  of  his  situation,  accepts  them,  he  cannot  complain  if  subse- 
quently injured  by  such  exposure.  By  contracting  for  the  performance 
of  hazardous  duties,  he  assumes  such  nsks  as  are  incident  to  their  dis- 
charge from  causes  open  and  obvious,  the  dangerous  character  of  which 
causes  he  has  had  opportunity  to  ascertain. 

In  an  action  by  a  workman  against  the  owner  of  a  building  to  recover 
damages  for  personal  injuries  alleged  to  have  been  caused  by  a  defective 
scaffold,  it  appeared  that  plaintiff  knew  the  scaffold  differed  in  construc- 
tion from  other  scaffolds  on  which  he  had  worked.  He  worked  on  it  with 
a  fellow  workman  on  a  Saturday,  and  men  observed  that  it  appeared  loose 
and  it  rocked  up  and  down.  Plaintiff^s  fellow  workman  complained  to  the 
defendant  of  the  condition  of  the  scaffold,  and  the  defendant  said  in  plain- 
tiffs presence  that  he  was  sony,  but  made  no  promise  to  repair  the  scaf- 
fold. On  the  following  Monday  plaintiff  resumed  work  on  the  scaffold, 
noticing  at  the  time  that  there  had  been  no  change  in  its  condition  since 
he  left  it  on  Satuixlay.  While  the  plaintiff  was  at  work  the  scaffold  broke, 
and  plaintiff  was  injured.  HeUl,  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  not  entitled  to  recover. 

Argued  April  8, 1896.  Appeal,  No.  239,  Jan.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  4,  Phila.  Co.,  March  T., 
1 894,  No.  207,  on  verdict  for  plaintiff.  Before  Sterrbtt,  C.  J., 
Gbbbk,  McCollum,  Dean  and  Fell,  JJ.    Reversed. 

Trespass  for  personal  injuries.    Before  Willson,  J. 

At  the  trial  it  appeared  that  defendant  was  the  ownei  of  real 
estate  in  Philadelphia,  and  was  erecting  thereon  a  number  of 
three  story  houses.  The  American  Cornice  Company  had  a 
contract  with  the  defendant  to  construct  the  cornices  on  the 
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buildings,  the  defendant  agreeing  to  famish  the  scaffolding 
necessary  for  the  work.  The  plaintiff  and  one  Krimmel  were 
employed  upon  the  scaffold  by  the  Cornice  Company.  The 
scaffold  broke  on  Monday,  June  18,  1894,  and  plaintiff  was 
injured.  The  circumstances  connected  with  the  accident  are 
stated  in  the  opinion  of  the  Supreme  Court. 

The  court  charged  in  part  as  follows : 

[Now  the  defendant  undoubtedly,  under  the  evidence  in  this 
case,  was  bound  to  provide  a  suitable  platform  or  scaffolding  at 
this  place,  so  that  the  workmen  employed  in  the  putting  up  of 
this  cornice  could  work  there  safely.  He  assumed  that  duty 
under  the  contract.  He  undertook  it,  even  if  he  did  not  assume 
it  under  the  contract.  He  did  construct  a  scaffolding  for  that 
purpose.  He  was  therefore  bound  to  construct  it  properly,  so 
that  it  could  be  safely  used  in  the  ordinary  way.]  [1] 

[If,  in  point  of  fact,  this  scaffolding  was  built  without  any 
support  to  the  heels  of  the  board,  cadled  ledger  boards,  and 
otherwise  tiiose  ledger  boards  were  not  fastened  so  as  to  hold 
the  probable  weight  of  people  working  on  them,  to  do  the  work 
which  the  plaintiff  was  assisting  in  doing,  and  the  scaffolding 
was  not  so  weak  and  tremulous  as  to  have  shown  the  plaintiff 
that  he  ought  not  to  stay  there,  in  that  case  the  defendant  was 
at  fault,  and  he  was  seriously  at  fault,  and  it  would  be  a  peiv 
f ectly  proper  thing  to  make  him  pay  for  the  consequence,  accord- 
ing to  a  reasonable  standard.]  [2] 

Defendant's  points  and  answers  thereto  were  as  follows : 

1.  Under  all  the  evidence  in  this  case,  the  verdict  must  be  for 
the  defendant     Answer :  Refused.  [3] 

2.  If  the  scaffold  was  constructed  as  the  plaintiff  states,  with- 
out uprights  inside  the  room  to  support  the  ledger  boards,  and 
the  plaintiff  knew  the  fact  when  he  went  on  it  on  Monday,  the 
verdict  must  be  for  the  defendant.    An9wer :  Refused.  [4] 

Verdict  and  judgment  for  plaintiff  for  $2,000.  Defendant 
appealed. 

Errors  assigned  were  (1-4)  above  instructions,  quoting  them. 

Leoni  Melick^  with  him  Sheldon  Potter^  for  appellants,  cited : 
Ardesco  Oil  Co.  v.  Gilson,  68  Pa.  160 ;  Walton  v.  Hotel  Co^ 
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160  Pa.  5 ;  Mansfield  Coal  &  Coke  Co.  v.  McEnery,  91  Pa.  186; 
Sykes  v.  Parker,  99  Pa.  467;  Rumsey  v.  R.  R.,  151  Pa.  74; 
Blackmore  v.  R.  R.,  8  EL  &  Bl.  1035 ;  Curtin  v.  Somerset,  140 
Pa.  77 ;  Congregation  v.  Smith,  168  Pa.  561 ;  Winterbottom  v. 
Wright^  10  M.  &  W.  115. 

lAneoln  L.  Eyre^  for  appellee,  cited :  Oak  Ridge  Coal  Co. 
V.  Reed,  5  W.  N.  C.  8;  Brownfield  v.  Hughes,  128  Pa.  194; 
Coughtiy  V.  Glove  Woolen  Co.,  56  N.  Y.  124 ;  King  v.  N.  Y. 
Central,  66  N.  Y.  181 ;  Pottstown  Iron  Co.  v.  Fanning,  114  Pa. 
234;  14  Am.  &  Eng.  Ency.  of  Law,  837,  845;  Cougle  v.  Mc- 
Kee,  151  Pa.  602;  Fitzpatrick  v.  Riley,  163  Pa.  65;  Fritz  v. 
Jenner,  166  Pa.  292;  Tissue  v.  R.  R.,  112  Pa.  91;  R.  R.  v. 
Keenan,  103  Pa.  124 ;  Murphy  v.  Croesan,  98  Pa.  495 ;  Patter- 
son v.  R.  R.,  76  Pa.  389;  Madara  v.  Pottsville  Iron  &  Steel 
Co.,  160  Pa.  109 ;  Lee  v.  Electric  L.  H.  &  P.  Co.,  140  Pa.  618. 

Opinion  by  Mr.  Justice  McCollum,  November  11, 1896 : 
It  was  the  duty  of  the  defendant  to  erect  a  suitable  scaffold 
on  which  the  plaintiff  could  properly  and  safely  perform  the 
work  he  was  sent  to  do,  and  the  first  question  to  be  considered 
in  the  case  is  whether  this  duty  was  discharged.  The  plaintiff 
submitted  evidence  tending  to  show  that  it  was  not,  and  that 
the  neglect  to  dischai'ge  it  was  the  cause  of  his  fall.  A  part  of 
this  evidence  was  descriptive  of  the  manner  in  which  scaffolds 
were  usually  constructed  for  the  performance  of  such  work  as 
the  plaintiff  was  required  to  do  and  was  to  the  effect  that  scaf- 
folds so  constructed  were  safe.  It  was  also  to  the  effect  that  a 
scaffold  constructed  as  the  plaintiff  and  his  witnesses  testified 
the  one  in  question  was,  was  unsafe.  This  branch  of  the  plain- 
tiff's contention  was  answered  by  the  defendant  with  evidence 
showing  that  the  scaffold  was  constructed  precisely  as  the  plain- 
tiff's experts  testified  it  should  have  been  in  order  to  make  it 
secure  and  a  proper  place  for  the  performance  of  the  work.  It 
will  thus  be  seen  that  the  parties  agreed  as  to  what  should  have 
been  done  by  the  defendant,  and  disagreed  as  to  what  was  done 
by  him.  If,  therefore,  the  plaintiff's  evidence  on  this  point  was 
believed  it  established  the  charge  of  negligence,  and  if  the 
defendant's  evidence  was  credited  there  should  have  been  a 
verdict  in  his  favor.    It  was  not  possible  to  reconcile  the  con- 
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flicting  testimony.  Assuming  that  the  plaintiffs  evidence  was 
believed  by  the  jury,  and  that  the  defendant's  evidence  was  not, 
the  next  question  for  us  to  consider  is  whether  the  plaintiff  was 
chargeable  with  contributory  negligence.  It  seems  to  be  con- 
ceded that  his  fall  was  attributable  to  the  defective  condition 
of  the  scaffold.  He  says  that  this  condition  was  the  result  of 
the  defendant's  negligence  in  the  construction  of  the  scaffold, 
and  the  defendant  says  it  was  caused  by  a  change  or  alteration 
of  the  scaffold  by  Krimmel.  Did  the  plaintiff  go  upon  the  scaf- 
fold on  Monday  with  knowledge  of  its  condition?  It  is  con- 
tended by  the  defendant  that  if  he  did  so  he  was  chargeable 
with  negligence  fatal  to  his  suit.  In  connection  with  this  con- 
tention we  must  consider  the  evidence  affecting  it.  The  plaintiff 
had  been  employed  four  summers  in  such  work  as  he  was  engaged 
in  at  the  time  of  his  f^ll.  He  noticed  on  Saturday,  and  again 
on  Monday,  that  there  was  no  upright  inside  the  window,  and 
he  knew  that  in  this  respect,  at  least,  the  construction  of  the 
scaffold  differed  from  the  construction  of  the  scaffolds  on  which 
he  had  formerly  worked.  He  also  knew  that  the  object  of  such 
an  upright  was  to  strengthen  the  scaffold  and  hold  down  the 
heel  of  it  to  prevent  it  from  tilting.  His  fellow  workman  and 
witness,  Krimmel,  testified  that  there  was  nothing  inside  the 
window  to  support  the  ledger  boards,  and  no  upright  under- 
neath them  to  the  ground ;  that  on  Saturday  while  he  and  the 
plaintiff  were  upon  the  scaffold  "  it  appeared  loose  "  and  "  rocked 
up  and  down,"  and  that  on  leaving  it,  at  noon,  he  complained 
to  the  defendant  of  the  condition  of  it.  Broadbent,  the  plain- 
tiff's witness,  testifed,  that  the  scaffold  wobbled  on  Saturday 
when  the  plaintiff  and  Krimmel  were  upon  it. 

The  plaintiff  also  testified  that  he  heard  Krimmel  complain 
to  the  defendant  on  Saturday  that  the  scaffold  was  not  ^^  in  the 
way  it  should  be;  that  there  was  something  loose;  it  might 
cause  an  accident,"  and  the  defendant  replied  that  he  was  very 
sorry.  This  was  all  he  heard  the  defendant  say  in  regard  to 
the  complaint  made  by  Krimmel,  and  the  latter  never  claimed 
to  him,  until  after  his  fall,  that  the  defendant  promised  to  repair 
tlie  scaffold,  or  said  that  it  should  be  attended  to.  It  is  plain 
therefore  that  the  plaintiff  was  not  induced  to  go  upon  tiie 
scaffold  Monday  morning  by  anything  said  to  him  or  in  his 
presence  by  the  defendant  or  by  Krimmel,  his  fellow  workman. 


Digitized  by 


Google 


NUSS  V.  RAFSNYDEB,  Appellant. 


401 


5.]  Opinion  of  the  Court. 

He  testified  distinctly  that  he  noticed  before  going  upon  it  on 
Monday  that  there  had  been  no  change  in  its  condition  since  he 
left  it  Saturday  noon.  He  must  therefore,  upon  his  own  show- 
ing, be  regarded  as  having  voluntarily  resumed  work  upon  it  on 
Monday  with  knowledge  that  it  was  improperly  constructed  and 
imsafe.  There  was  an  obvious  risk  in  working  upon  the  scaf- 
fold, as  the  plaintiff  described  it.  *'  When  an  employee  after 
having  the  opportunity  of  becoming  acquainted  with  the  risks 
of  his  situation,  accepts  them,  he  cannot  complain  if  subsequently 
injured  by  such  exposure.  By  contracting  for  the  performance 
of  hazardous  duties,  he  assumes  such  risks  as  are  incident  t/> 
their  discharge  from  causes  open  and  obvious,  the  dangerous 
character  of  which  causes  he  has  had  opportunity  to  ascertain : " 
Brossman  v.  Railroad  Co.,  113  Pa.  490 ;  Bemisch  v.  Roberts, 
148  Pa.  1.  If  it  be  conceded  that  the  scaffold,  by  reason  of  the 
negligence  of  the  defendant  in  constructing  it,  was  iosecure  and 
dangerous,  the  negligence  of  the  plaintiff  in  going  upon  it  with 
the  knowledge  and  under  the  circiunstances  disclosed  by  the 
case  as  presented  by  him  must,  on  well  settled  principles,  defeat 
this  action.  We  therefore  sustain  the  third  specification  of  error. 
Judgment  reversed. 


Benjamin  Sopherstein  v.  William  B.  Bertels,  Appellant. 

Negligenct-^Master  and  servani^DefecUve  machine — Contributory  neg- 
ligence— Evidence, 

Contributory  negligence  is  a  matter  of  defense  and,  therefore,  when  the 
plaintiff  makes  out  a  prima  facie  case  without  disclosing  contributor}' 
negligence,  the  burden  of  proof  is  on  the  defendant  of  making  out  his 
defense,  but  when  contributory  negligence  is  sufficiently  disclosed  by  the 
plaintiffs  own  evidence,  of  course,  the  defendant  is  relieved  from  the 
necessity  of  proving  it :  Baker  v.  Gas  Co.,  157  Pa.  601,  followed. 

In  an  action  by  an  employee  against  an  employer  to  recover  damages 
for  personal  injuries,  it  appeared  that  plaintiff  was  employed  at  a  machine 
to  stamp  what  are  called  bottles,  which  serve  as  covers  for  tin  dinner 
pails.  His  duty  was  to  place  the  tin  bottle  in  a  die,  touch  a  pedal  with 
his  foot,  and  thus  bring  down  a  plunger  which  made  the  proper  stamp. 
Plaintiff  testified  that  the  plunger  dropped  twice  on  a  Wednesday  when 
his  foot  was  not  upon  the  pedal.  He  stated  that  he  notified  the  superin- 
tendent of  the  condition  of  the  machine ;  that  the  latter  came  on  Thursday 
and  fixed  it,  and  then  told  him  it  was  all  right,  and  to  go  ahead ;  that  on 
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Friday,  while  placing  the  bottle  in  the  die,  the  plunger  dropped.  Inflicting 
the  injuiy  of  which  he  complaine<l.  The  defendant's  testimony  that  it 
was  not  possible  for  the  plunger  to  fall  unless  the  foot  was  on  the  pedal 
was  conti*adioted  by  witnesses  for  the  plaintiff  who  testified  that  they  saw 
the  plunger  fall  when  the  pedal  was  not  touched.  The  evidence  was  also 
contradictory  as  to  whether  it  was  necessary  in  putting  the  bottle  into  the 
die  to  expose  the  hand  to  danger.  Held^  that  the  question  of  defendant's 
negligence  and  plaintiflTs  contributory  negligence  was  for  the  jury. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  caused  by  an  alleged  defective  machine,  it  is  proper 
to  admit  evidence  that  the  machine  was  defective  before  the  accident,  and 
before  plaintiff  worked  upon  it,  and  that  while  being  operated  by  another 
employee,  that  employee  had  also  been  injurad  and  quit  work,  because 
his  employer  would  not  repair  the  machine. 

Practice^  8.  C .—Assignments  of  error— Rulings  on  evidence. 

An  assignment  of  error  to  the  admission  of  testimony  is  insufficient, 
which,  while  containing  the  offer  of  evidence,  does  not  include  any  part 
of  the  testimony  admitted  under  it. 

Argued  April  14, 1896.  Appeal,  No.  81,  July  T.,  1895,  by 
defendant,  from  judgment  of  C.  P.  Luzerne  Co.,  October  T., 
1892,  No.  216,  on  verdict  for  plaintiff.  Before  Steeebtt,  C.  J., 
Green,  Williams,  McCollum  and  Mitchell,  J  J.    Aflfirmed. 

Trespass  for  personal  injuries.    Before  Rice,  P.  J. 

At  t^e  trial  it  appeared  that  the  plaintiff  was  injured  on 
January  8, 1892,  while  operating  a  tin  stamping  press  in  the 
defendant's  factory  in  Wilkes-Barre.  His  work  was  to  stamp 
what  are  called  bottles  which  serve  as  covers  for  dinner  pails. 
In  the  performance  of  this  work  his  duty  was  to  place  the  tin 
bottle  in  a  die,  touch  a  pedal  with  his  foot,  and  thus  bring  down 
a  plunger  which  made  the  proper  stsunp.  He  would  then  take 
out  the  bottle  and  pass  it  on  to  an  operator  of  an  adjoining  press 
for  further  treatment.  Plaintiff  testified  that  he  was  injured 
on  Friday  by  the  plunger  falling  before  he  had  placed  his  foot 
upon  the  pedal.  He  stated  that  on  the  previous  Wednesday  he 
had  called  the  superintendent's  attention  to  the  defect  in  the 
machine ;  that  the  superintendent  fixed  it  on  Thursday  and  said 
to  him :  "  Go  ahead,  hurry  up ;  go  ahead,  that  is  all  right." 

Plaintiff's  coimsel  proposed  to  show  that  the  plunger  fell 
down  on  tliis  same  machine  before  plaintiff  was  employed  there 
— ^that  the  plunger  fell  witliout  the  foot  being  on  the  pedal ; 
this  evidence  for  the  purpose  of  showing  the  defectiveness  of 
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the  machine.  Objected  to.  Objection  overruled,  exception 
noted,  and  bill  sealed  for  defendant.  [8] 

Other  facts  appear  by  the  opinion  of  the  Supreme  Court. 

The  defendant's  points  and  answers  thereto  were  as  follows : 

2.  The  claim  of  the  plaintiff  is  that  the  defendant  was  guilty 
of  negligence,  and  by  reason  thereof  he  was  injured,  without 
any  fault  of  his  own ;  the  burden  is  therefore  upon  him  to  prove 
not  only  that  he  was  not  guilty  of  any  negligence  contributing 
in  any  degree  to  the  injury  he  suffered,  but  also  that  the  defend- 
ant was  guilty  of  negligence  which  caused  the  said  injury. 
Answer :  We  decline  to  charge  in  the  language  of  that  point. 
A  plaintiff,  in  order  to  recover  upon  the  ground  of  negligence 
from  a  defendant,  must  prove  a  case  of  negligence  on  the  part 
of  the  defendant,  and  one  clear  of  negligence  on  his  own  part ; 
but  if  the  plaintiff  has  shown  a  case  of  negligence  on  the  part 
of  the  defendant,  and  it  does  not  appear  in  the  presentation  of 
his  own  case  that  he  has  himself  been  guilty  of  negligence,  then 
the  burden  of  proving  contributory  negligence  of  the  plaintiff 
rests  upon  the  defendant.  But  if,  as  we  have  already  said,  you 
should  find  not  only  that  the  defendant  was  negligent,  but  also 
that  the  plaintiff's  negligence  contributed  in  any  degree  to  the 
injury,  he  would  not  be  entitled  to  recover.  [1] 

4.  The  plaintiff,  by  his  own  testimony  showing  that  he  dis- 
covered that  the  machine  was  out  of  order  and  specially  dan- 
gerous, continued  working  the  same,  and  having  notified  the 
superintendent  of  its  condition,  who  fixed  it,  and  then  declared 
it  all  right,  he  then  continued  to  work  it  until  the  following 
day  without  furtiier  difficulty  until  the  accident  which  caused 
ihe  injury ;  he  thereby  shows  either  that  he  was  guilty  of  con- 
tributory negligence  on  his  own  part,  or  that  the  injury  was 
caused  by  one  of  those  unforeseen  accidents  against  which  human 
imperfection  cannot  provide,  the  risk  of  which  the  plaintiff  took 
upon  himself  in  undertaking  the  employment.  Answer :  This 
point  is  answered  in  the  negative.  In  connection  therewith  we 
say,  however,  the  employer  does  not  guarantee  the  safety  of  his 
employee.  He  does  undertake  to  exercise  due  care  in  the  par- 
ticulars to  which  we  have  called  your  attention.  K  the  injury 
was  caused  by  one  of  those  unforeseen  accidents  against  which 
human  imperfection  cannot  provide,  the  risk  was  one  which  the 
plaintiff  took  upon  himself,  but  whether  it  was  so  or  not  is  a 
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question  to  be  decided  by  the  jury,  under  the  instructions  we 
have  given.  [2] 

5.  The  uncontradicted  evidence  of  all  the  machinists,  and  per- 
sons familiar  with  the  manner  of  operating  the  machine,  being 
that,  in  putting  the  bottle  or  cover  into  the  die,  there  was  no 
necessity  whatever  for  the  exposure  of  the  fingers  or  any  part 
of  the  hand  to  danger  or  injury,  and  the  plaintiff  testifying  that 
he  received  the  injury  when  putting  tiie  bottle  or  cover  into  the 
die,  thus  shows  that  he  unnecessarily  exposed  himself  to  dan- 
ger, and  that  the  injury  he  suffered  was  in  consequence  of  such 
unnecessary  exposure.  Answer :  We  decline  to  charge  as  re- 
quested in  that  point  [3] 

6.  The  uncontradicted  evidence  being  that  in  no  case  was 
there  any  necessity  for  the  exposure  of  anything  more  than  the 
ends  of  the  fingers  in  the  operating  the  machine,  the  injury 
suffered  by  the  plaintiff  itself  shows  that  he  unnecessarily  ex- 
posed his  hand  to  danger,  without  which  unnecessary  exposure 
the  injury  he  suffered  would  not  have  been  inflicted.  Answer: 
We  decline  to  charge  as  requested  in  that  point.  [4] 

7.  It  thus  clearly  appearing,  from  the  evidence  as  to  the 
operation  of  the  machine,  and  the  plaintiff^s  own  testimony  in 
connection  therewith,  and  also  from  the  character  of  the  injury 
suffered,  that  the  plaintiff  was  guilty  of  contributory  negligence 
without  which  he  would  not  have  suffered  the  injury,  he  can- 
not recover  in  this  action,  and  the  verdict  must  be  for  the  de- 
fendant. Answer :  We  decline  to  charge  as  requested  in  that 
point.  We  negative  all  three  of  those  points  which  we  have  just 
read ;  because,  for  reasons  that  we  have  already  suggested,  such 
a  ruling  would  withdraw  from  your  consideration  the  questions 
of  fact  which  we  think  it  is  your  province  to  decide.  The  gen- 
eral principle  that  if  he  unnecessarily  exposed  himself  to  a 
known  danger  it  was  contributory  negligence,  we  have  already 
declared  to  you,  but  whether  he  did  so  or  not  is  for  the  jury 
and  not  for  tie  court  to  decide.  [5] 

8.  If  the  jury  find  that  the  testimony  of  the  plaintiff  is  in- 
consistent in  itself,  and  inconsistent  with  known  circumstances^ 
then  it  is  unworthy  of  credence,  and  he  has  failed  to  make  out 
a  case,  and  the  verdict  should  be  for  the  defendant.  Answer  : 
We  afi&rm  that  with  this  qualification.  The  fact  that  a  man's 
testimony  may  be  contradicted  in  some  particulars  does  not 
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necessarily  make  him  wholly  Tinworthy  of  belief;  the  effect 
which  is  to  be  given  to  the  successful  contradiction  of  his  tes- 
timony in  any  particular,  is  to  be  considered  by  the  jury  in 
determining  what  weight  it  is  to  be  entitled  to ;  but  the  court 
cannot  declare  to  you  as  a  matter  of  law,  that  the  fact  that  a 
witness  has  testified  to  a  particular  in  regard  to  which  he  was 
successfully  contradicted,  or  which  was  inconsistent  with  known 
circumstances,  would  render  him  unworthy  of  belief.  If,  how- 
ever, his  testimony  as  a  whole — and  we  so  understand  the  point 
— is  inconsistent  in  itself  and  inconsistent  with  known  circum- 
stances, then  it  goes  to  show  that  he  is  unworthy  of  credence, 
and  the  jury  may  and  ought  to  reject  it.  [6] 

9.  Under  the  pleadings  and  all  the  evidence  in  the  case  the 
verdict  should  be  for  the  defendant  Answer :  We  decline  to 
charge  as  requested  in  that  point.  [7] 

Verdict  and  judgment  for  plaintiff  for  $950.  Defendant 
appealed. 

Errors  assigned  were  (1-7)  above  instructions,  quoting  them; 
(8)  ruling  on  evidence,  quoting  the  offer,  but  not  the  evidence 
advutted  under  the  offer;  (9)  in  submitting  the  case  to  the 
jury  in  a  charge  that  was  not  adequate  to  the  requirements  of 
the  case. 

A.  Ricketts^  for  appellant,  cited :  Lancaster  v.  Kissinger,  11 
W.  N.  C.  161 ;  P.  &  R.  R.  R.  v.  Hughes,  119  Pa.  301 ;  Mensch 
V.  Pa.  R.  R.,  150  Pa.  598 ;  Mixter  v.  Imperial  Coal  Co.,  152 
Pa.  396  ;  Kaufhold  v.  Arnold,  163  Pa.  269  ;  Pittsburg  &  Con- 
nellsville  R.  R.  v.  Sentmeyer,  92  Pa.  276 ;  Green  &  Coates 
St.  Pass.  Ry.  v.  Bresmer,  97  Pa.  103 ;  Payne  v.  Reese,  100  Pa. 
301 ;  MueUer  v.  Ross  Twp.,  152  Pa.  399 ;  D.,  L.  &  W.  R.  R.  v. 
Cadow,  120  Pa.  559 ;  Pittsburg  &  Connellsville  R.  R.  v.  Mc- 
Clurg,  66  Pa.  294 ;  Erie  v.  Magill,  101  Pa.  616 ;  Pittsburg 
etc.  Ry.  V.  Taylor,  104  Pa.  306 ;  Barnes  v.  Sowden,  119  Pa. 
53 ;  Brown  v.  Pitcaun,  148  Pa.  387 ;  The  Santissuna  Trinidad 
and  the  St  Andre,  7  Wheat.  283 ;  Tietz  v.  Traction  Co.,  169 
Pa.  516. 

Edward  A,  Lynch,  with  him  Wm.  -H".  Sines  and  John  T. 
Lenahan^  for  appellee,  cited:  Fritz  v.  Jenner,  166  Pa.  292; 
Patterson  v.  R.  R.,  76  Pa.  389 ;  Lee  v.  Woolsey,  109  Pa.  124 ; 
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Brownfield  v.  Hughes,  128  Pa.  194 ;  Lancaster  v.  Kissinger,  11 
W.  N.  C.  151;  Kingston  v.  Gibbons,  18  W.  N.  C.  334;  Mai- 
lory  V.  Griffey,  85  Pa.  275 ;  Patterson  v.  R.  R.,  76  Pa.  889 ; 
Henderson  v.  R.  R.,  144  Pa.  479 ;  Phila.  R.  R.  v.  Schultz,  93 
Pa.  341;  Baker  v.  Irish,  172  Pa.  528. 

Opinion  by  Mr.  Justice  McCollxjm  November  11, 1896 : 

The  learned  judge  of  the  court  below  charged  the  jury  that 
under  the  testimony  the  defendant  could  not  be  held  liable  for 
negligence  in  the  selection  of  the  machine,  and  that  the  plain- 
tiff had  worked  upon  it  long  enough  to  know  that  it  was  unnec- 
essary and  unsafe  to  put  his  foot  on  the  treadle  while  his  hand 
was  on  the  die.  The  questions  whether  the  defendant  had  pro- 
vided a  reasonably  safe  machine  and  adequately  insti*ucted  the 
plaintiff  as  to  the  manner  of  using  it  were  thus  eliminated  from 
the  case. 

The  first  speci^cation  of  error  complains  of  the  answer  to  the 
defendant's  second  point,  in  which  the  court  was  requested  to 
instruct  the  jury  that  the  bui'den  was  on  the  plaintiff  to  prove 
that  "  he  was  not  guilty  of  any  negligence  contributing  in  any 
degree  to  the  injury  he  suffered."  An  unqualified  aflirmaatte 
of  the  point  would  have  constituted  plain  error.  The  rule  which 
defines  the  duty  of  the  plaintiff,  in  this  particular,  is  thus  stated 
by  the  present  Chief  Justice  in  Baker  v.  Gas  Co.,  157  Pa.  601. 
"  Contributory  negligence  is  matter  of  defense,  and  the  onus 
probandi  is  on  the  defendant,  unless  the  plaintiff's  own  evidence 
sufficiently  discloses  the  fact  of  contributory  negligence.  In 
that  event  the  plaintiff  cannot  recover,  and  of  course  the  defend- 
ant is  relieved  from  the  necessity  of  proving  what  has  already 
been  established  by  the  plaintiff's  evidence.  If,  however,  the 
plaintiff  makes  out  a  prima  facie  case,  without  disclosing  con- 
tributory negligence,  the  defendant  must  assume  the  burden  of 
making  out  his  defense."  See  also  Canal  Co.  v.  Bentley,  66  Pa. 
30 ;  Mallory  v.  Griffey,  85  Pa.  275.  As  the  instruction  com- 
plauied  of  is  in  exact  accord  with  the  rule  as  above  stated,  tlie 
first  specification  is  overruled. 

The  second  specification  of  error  is  based  on  the  refusal  of 
the  court  to  affirm  the  defendant's  fourth  point.  The  point 
requested  the  court  to  hold  that  upon  the  plaintiff's  own  testi- 
mony he  was  guilty  of  contributory  negligence,  or  that  the  injury 
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he  received  "  was  caused  by  one  of  those  unforeseen  accidents 
against  which  human  imperfection  cannot  provide."  The  con- 
clusions were  not  warranted  by  the  testimony  referred  to  in  the 
point.  It  does  not  follow  as  a  principle  of  law  that  because  the 
plaintifE  discovered  and  informed  the  superintendent  on  Wed- 
nesday that  the  machine  was  out  of  order,  and  continued  to 
operate  it  after  the  superintendent  had  done  some  work  upon 
it  and  pronounced  it  all  right,  that  he  was  chargeable  with  con- 
tributory negligence,  or  that  the  injury  he  received  was  caused 
by  an  "  unforeseen  accident  against  which  human  imperfection 
cannot  provide."  The  cases  cited  to  sustain  this  branch  of  the 
plaintiff's  contention  are  plainly  distinguishable  in  their  facts 
from  the  case  at  bar,  and  we  find  no  sufficient  warrant  in  any  of 
them  for  an  affirmance  of  the  fourth  point.  The  plaintiff  tes- 
tified that  the  plunger  dropped  twice  on  Wednesday  when  his 
foot  was  not  upon  the  treadle.  This  was  notice  to  him  that  the 
machine  was  defective,  or  out  of  order.  He  also  testified  that 
he  notified  the  superintendent  of  the  condition  of  the  machine ; 
that  the  latter  came  on  Thursday  and  fixed  it,  and  then  told 
him  it  was  all  right,  and  to  go  ahead ;  that  on  Friday  while 
placing  the  tin  bottle  or  cover  in  the  die,  the  plunger  dropped, 
inflicting  the  injury  of  which  he  complains.  His  testimony 
was  corroborated  by  the  testimony  of  Abram  Engle  and  Max 
Shoenfelt. 

The  third,  fourth  and  fifth  specifications  of  error  may  be  con- 
sidered together.  They  are  based  on  the  refusal  of  the  court 
to  affirm  the  defendant's  fifth,  sixth  and  seventh  points.  The 
fifth  point  assumes  that  the  uncontradicted  evidence  of  all  the 
witnesses,  familiar  with  the  manner  of  operating  the  machine, 
shows  that  in  putting  the  bottle  or  cover  into  the  die  there  was 
no  necessity  for  the  exposure  of  the  fingers,  or  any  part  of  tlie 
hand  to  danger  or  injury,  and  the  sixth  point  asserts  that  the 
uncontradicted  evidence  shows  there  was  no  necessity  for  the 
exposure  of  anything  more  than  the  end  of  the  fingers  in  oper- 
ating it.  In  the  fifth  point  the  conclusion  was  reached,  from 
all  the  evidence  referred  to  therein,  that  the  plaintiff  "  unneces- 
sarily exposed  himself  to  danger  and  that  the  injury  he  suffered 
was  in  consequence  of  such  unnecessary  exposure,"  and  in  the 
sixth  point  a  like  conclusion  was  drawn  from  the  testimony 
mentioned  in  it  and  the  character  of  the  injury  itself.    The 
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seventh  point  asserts  that  it  appears  from  the  evidence  as  to 
the  operation  of  the  machine,  the  plaintifiTs  own  testimony  in 
connection  therewith,  and  the  character  of  the  injury  suiffered, 
that  the  plaintiff  was  guilty  of  contributory  negligence,  and 
concludes  that  "  the  verdict  must  be  for  the  defendwit."  The 
learned  judge  of  the  court  below  negatived  these  points  because 
an  affirmance  of  them  would  withdraw  from  the  consideration 
of  the  jury  questions  of  fact  which  he  thought  it  was  their  prov- 
ince to  decide.  We  do  not  think  that  he  erred  in  his  answers 
to  the  points.  The  credibility  of  the  witnesses  who  testified  in 
support  of  the  defendant's  theory  that  it  was  not  possible  foi 
the  plunger  to  fall  unless  the  foot  was  on  the  treadle,  or  it  was 
touched  in  some  way,  was  for  the  consideration  of  the  jury,  as 
well  as  the  credibility  of  the  witnesses  who  testified  that  they 
saw  the  plunger  fall  when  they  saw  the  treadle  was  not  touched. 
The  same  may  be  said  of  the  witnesses  who  testified  that  in 
putting  the  bottle  or  cover  into  the  die  there  was  no  necessity 
for  the  exposure  of  the  fingers  or  any  part  of  the  hand  to  dan- 
ger or  injury,  and  of  the  witnesses  whose  testimony  on  this 
point  was  directly  opposed  to  theirs.  '    '* 

The  sixth  specification  is  founded  upon  the  answer  to  the 
defendant's  eighth  point.  The  point  was  affirmed  with  a  quali- 
fication intended  to  prevent  a  misapprehension  of  it.  We 
think  the  answer  to  the  point  was  not  erroneous  or  objection- 
able, and  that  the  defendant  has  no  good  reason  to  complain 
of  it. 

The  seventh  specification  rests  upon  the  refusal  of  the  court 
to  affirm  the  defendant's  ninth  point.  The  point  was  that 
"  under  the  pleadings  and  all  the  evidence  in  the  case  the  ver- 
dict should  be  for  the  defendant"  It  will  be  seen  from  what 
we  have  already  said  that  we  cannot  sustain  this  specification. 

The  eighth  specification  is  not  according  to  rule.  It  contains 
the  offer  of  evidence,  but  does  not  include  any  part  of  the  tes- 
timony admitted  under  it.  But  waiving  this,  we  think  the  evi- 
dence offered  and  received  was  competent.  It  was  offered  and 
admitted  for  the  purpose  of  showing  that  the  machine  was  defec- 
tive or  out  of  order  shortly  before  the  occurrence  in  question. 
It  showed  that  the  plunger  dropped  while  the  boy  who  preceded 
the  plaintiff  in  operating  the  machine  was  there,  and  further 
that  in  that  case  as  in  this  the  foot  of  the  operator  was  not  upon 
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the  treadle  when  the  plunger  dropped.  It  also  showed  that  the 
boy  quit  work  because  his  employer  would  not  fix  the  machine 
for  him. 

We  cannot  say  that  the  charge  was  inadequate.  The  prin- 
ciples governing  the  action  were  carefully  and  clearly  defined 
in  it,  and  all  the  issues  of  fact  were  plainly  and  correctly  pre- 
sented to  the  jury  for  their  consideration.  The  evidence  was 
not  reviewed  in  it  and  there  was  no  request  that  it  should  be. 
It  was  absolutely  impartial  and  there  was  no  expression  or  state- 
ment in  it  having  the  slightest  tendency  to  mislead  the  jury  in 
any  particular.  There  is  not  an  omission  or  instruction  in  it 
which  furnishes  any  ground  for  reversing  the  judgment.  It 
may  be  that  the  jury  should  have  found  for  the  defendant.  But 
as  we  are  clearly  of  opinion  that  the  evidence  in  the  case  pre- 
sented issues  of  fact  which  it  was  their  province  to  decide,  we 
refrain  from  any  discussion  in  regard  to  the  credibility  of  the 
witnesses  on  either  side,  or  the  weight  of  the  testimony. 

The  specifications  of  error  are  overruled  and  the  judgment  is 
afiBrmed. 


Commonwealth  v.  Frank  Shaffer,  Appellant. 

Criminal  law^Murder— Employment  of  counsel  to  asHst  district  attorney. 
On  the  trial  of  an  indictment  for  murder  it  is  not  improper  for  the  court 
to  permit  the  district  attorney  to  call  to  his  assistance  other  counsel,  where 
the  application  is  based  on  the  ground  that  the  ends  of  justice  required 
such  assistance;  that  the  district  attorney  had  only  recently  come  into 
ofBce ;  that  it  was  of  importance  that  he  should  be  a  witness  in  the  case ; 
and  that  the  counsel  called  in  had  conducted  the  prosecution  of  another  per- 
son charged  with  the  same  offense. 

Criminal  lav> — Murder— Confession, 

On  tlie  trial  of  an  indictment  for  murder,  it  appeared  that  the  prisoner 
had  made  a  confession  before  his  arrest  which  he  repeated  and  reduced  to 
writing  dvring  his  confinement,  and  which  he  twice  testified  to  in  other 
cases.  Before  making  his  confession  to  the  distinct  attorney,  and  before 
testifying,  he  had  been  warned  that  what  he  should  say  might  be  used  to 
secure  his  conviction.  At  his  own  trial  he  denied  the  truth  of  his  confes- 
sion. The  court  submitted  the  question  to  the  jury  whether  the  confession 
had  been  made  voluntarily,  and  if  so,  whether  it  was  true,  and  the  jury 
were  instructed  to  reject  it  altogether  if  they  found  that  it  was  not  volun- 
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tary,  or  that  it  was  not  true.  Held,  that  a  conviction  based  upon  the  con- 
fession would  not  under  such  circumstances  be  reversed  by  the  Supreme 
Couit. 

On  the  trial  of  an  indictment  for  murder  a  confession  of  the  prisoner  to 
the  effect  that  he  had  caused  an  explosion  which  resulted  in  the  killing 
WAS  admitted  in  evidence.  Held,  that  the  raising  of  a  doubt  by  other  tes- 
timony as  to  a  matenal  part  collateral  to  the  main  question  did  not  require 
the  i-ejection  of  the  whole  confession  and  the  acquittal  of  the  prisoner. 

Proof  of  the  truth  of  the  collateml  features  of  a  confession  increases  the 
probability  of  its  truth  as  a  whole,  and  tends  to  establish  its  main  feature ; 
disproof  of  them  lessens  this  probability,  but  it  does  not  necessarily  estab- 
lish the  untruth  of  the  main  feature. 

Argued  Oct  6,  1896.  Appeal  No.  462,  Jan.  T.,  1896,  by 
defendant,  from  judgment  of  O.  &  T.  Luzerne  Co.,  Sept.  T., 
1895,  No.  283,  on  verdict  of  guilty  of  murder  in  the  first  degree* 
Before  Steebett,  C.  J.,  Grebn,  Williams,  McCollum:, 
Mitchell,  Dean  and  Fell,  JJ.    Affirmed. 

Indictment  for  murder.    Before  Bennett,  J. 

At  the  trial  it  appeared  that  on  October  28, 1894,  a  building 
occupied  by  a  number  of  Hungarians  was  blown  to  atoms  by 
djmamite  set  off  by  an  arrangement  of  wires  leading  from  an 
electric  battery,  and  four  persons  were  killed.  The  defendant 
made  a  confession  in  which  he  implicated  Nelson  Miller  and 
himself  as  the  leading  principals  who  set  the  wires,  placed  the 
dynamite  and  discharged  the  battery.  The  defendant  repeated 
his  confession  at  the  trial  of  Miller  in  September,  1895,  and 
Miller  was  convicted  on  it  and  on  evidence  tending  to  corrobo- 
rate it.  There  was  evidence  that  a  trunk  belonging  to  one  of 
the  Hungarians  had  been  found  after  the  explosion  in  the  pos^ 
session  of  Nelson  Miller. 

The  district  attorney  filed  the  following  certificate :  "ID.  A. 
Fell,  Jr.,  district  attorney,  do  hereby  certify  that  the  ends  of 
public  justice  require  that  I  have  the  assistance  of  H.  A.  Fuller, 
Esq.,  and  James  L.  Lenahan,  Esq.,  in  the  trial  of  this  case  and 
request  the  court  to  allow  them  to  assist  me."  The  court  made 
the  following  order  in  connection  therewith :  "  Upon  the  certifi- 
cate of  the  district  attorney  filed  and  the  facts  brought  to  the 
attention  of  the  court,  special  leave  is  granted,  in  pursuance  of 
the  request  of  the  district  attorney,  that  counsel  named  in  his 
request  may  conduct  this  prosecution  of  the  case."  [1] 
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When  Michael  Poplickovitch  was  on  the  stand  the  common- 
wealth proposed  to  prove  that  the  trunk  was  found  in  the  pos- 
session of  Nelson  Miller,  one  of  the  persons  charged  with  this 
offense,  at  Noxen,  shortly  after  the  explosion. 

It  was  objected  to  by  the  defendant  as  irrelevant  and  imma- 
terial because  it  was  not  shown  that  Nelson  Miller  was  an 
accomplice  of  the  defendant.  Objection  overruled  and  excep- 
tion. [2] 

The  commonwealth  proposed  to  prove  by  the  same  witness 
that  the  dress  exhibited  belonged  to  his  wife,  was  in  the  shanty 
at  the  time  of  the  explosion,  and  was  afterwards  found  along 
with  the  trunk  in  the  possession  of  Nelson  Miller  the  accom- 
pUce.  It  was  objected  to  as  irrelevant  and  immaterial  for  the 
reason  that  there  was  no  offer  to  show  possession  in  Nelson  Mil- 
ler until  six  months  after  the  explosion;  secondly,  because  the 
possession  of  these  articles  by  Nelson  Miller  can  in  no  way 
affect  the  defendant  on  trial;  thirdly,  it  was  not  shown  that 
these  goods  were  taken  away  at  the  time  of  the  explosion. 
Objection  overruled  and  exception.  [3] 

The  commonwealth  proposed  to  show  by  John  Bishop  that 
he  was  the  lessor  of  the  house  occupied  by  Nelson  Miller  at 
Noxen,  where  a  certain  trunk  was  found,  and  to  identify  by  him 
the  trunk  so  found.  It  was  objected  to,  first,  as  immaterial  and 
irrelevant ;  and,  second,  because  no  connection  is  shown  as  yet 
between  Nelson  Miller  and  this  defendant ;  therefore  what  it  is 
proposed  to  prove  is  not  evidence.  Objection  overruled  and 
exception.  [4] 

The  commonwealth  proposed  to  prove  by  P.  J.  Smith  that  he 
was  present  at  Noxen  when  the  trunk,  the  dress  and  the  pocket- 
book,  which  will  be  shown  the  Mdtness,  was  found  in  the  house 
of  Nelson  Miller.  Defendant's  counsel  objected  to  the  offer  as 
immaterial  and  irrelevant,  no  connection  between  Miller  and 
Shaffer  having  been  shown  as  yet ;  and  for  the  further  reason, 
that  there  was  no  evidence  that  this  pocketbook  was  lost  at  the 
time  of  the  explosion  or  was  ever  in  the  possession  of  any  of 
the  deceased  persons,  or  any  of  the  occupants  of  the  boarding 
house  that  was  blown  up.  To  which  tlie  court  answered,  I  think 
the  commonwealth  have  a  right  to  show  the  contents  of  this 
trunk  at  the  time  it  was  found.  Its  materiality  as  affecting 
the  defendant  will  depend  upon  future  developments.  Bill 
sealed.  [6] 
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The  commonwealth  proposed  to  show  by  W.  H.  Sayre  that 
Nelson  Miller,  accomplice  of  defendant,  was  experienced  in  the 
use  of  battery  and  wires  and  dynamite  used  in  blasting,  as  a 
circumstance  corroborative  of  the  confession  implicating  Miller. 
It  was  objected  to  as  irrelevant  and  immaterial ;  that  what  Mil- 
ler knew  about  batteries  could  in  no  way  affect  the  defendant. 
Objection  overruled  and  exception.  [6] 

Defendant's  counsel  proposed  to  show  by  a  witness  named 
Bird  that  he.  Bird,  was  taken  out  to  the  woods  by  Quigley  and 
O'Brien  and  a  man  by  the  name  of  Langden,  and  hung  up  by 
the  neck  three  times,  and  asked  each  time  if  he  would  not  con- 
fess his  connection  with  this  mountain  blow-up,  and  e^h  and 
every  time  when  he  was  let  down  he  said  he  knew  nothing  of 
it;  this  for  the  purpose  of  corroborating  Shaffer,  who  swore  that 
Quigley  and  O'Brien  told  him  that  they  would  hang  him  up  as 
they  did  Bird  if  he  did  not  confess.  That  this  was  subsequent 
to  the  explosion  and  before  the  witness's  arrest.  The  evidence 
was  offered  for  the  further  purpose  of  showing  the  methods  of 
the  prosecutor  in  this  case. 

It  was  objected  to  as  immaterial  and  irrelevant.  Objection 
sustained  and  exception.  [7] 

Defendant's  points  and  answers  thereto  were  as  follows : 

8.  You  must  be  satisfied  that  the  whole  of  the  story,  as  told 
by  the  defendant,  on  different  occasions,  prior  to  his  present 
trial,  is  true  in  all  its  material  particulars.  If  it  is  not  true  in 
all  its  material  parts,  then  it  should  be  rejected  and  the  defend- 
ant acquitted.  Answer  :  We  refuse  to  aflfirm  this  point,  embrac- 
ing, as  it  does,  the  terms  ^'  material  particulars  "  and  '^  material 
parts,"  without  designating  what  special  features  of  the  story 
are  intended  to  be  embraced  in  those  terms.  [8] 

5.  The  accounting  for  the  dynamite  of  A.  Kirke  &  Son,  found 
on  the  scene  of  the  explosion,  was  a  material  part  of  the  alleged 
confession,  and  if  you  are  satisfied  that  that  part  of  the  alleged 
confession  is  true,  then  it  fails  in  a  material  particular  and  the 
whole  confession  should  be  rejected  as  false.  Answer:  We 
refuse  to  afl&rm  this  point  as  stated.  [9] 

8.  The  commonwealth  is  bound  to  satisfy  you  beyond  a  reason- 
able doubt  as  to  the  defendant's  guilt ;  and  she  must  satisfy 
you  that  the  alleged  confessions  of  the  defendant  are  true  beyond 
a  reasonable  doubt,  and  the  repeating  of  the  alleged  confessions. 
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on  different  occasions,  is  not  such  a  corroboration  of  the  first 
confession  as  would  warrant  you  in  coming  to  the  conclusion 
without  learning  that  the  defendant  told  the  truth  when  he 
made  his  first  admission.  Answer :  We  affirm  the  first  proposi- 
tion contained  in  this  point,  namely :  that  the  commonwealth  is 
bound  to  satisfy  you  beyond  a  reasonable  doubt  of  the  pris- 
oner's guilt ;  but  we  refuse  to  affirm  the  whole  of  this  point  as 
stated.  [10] 

Verdict  of  guilty  of  murder  in  the  first  degree.  Defendant 
appealed. 

Errors  assigned  were  (1)  order  relating  to  the  employment 
of  counsel,  quoting  it;  (2-7)  rulings  on  evidence,  quoting  the 
bills  of  exceptions ;  (8-10)  above  instructions,  quoting  them. 

John  F.  SheUy  with  him  E.  F.  McO-overn,  for  appellant. — It 
was  improper  to  permit  the  employment  of  private  counsel  for 
the  prosecution :  Com.  v.  McHale,  97  Pa.  397 ;  Act  of  June  16, 
1836,  P.  L.  787 ;  Boas  v.  Nagle,  3  S.  &  R.  260 ;  Vanormer  v. 
Ford,  98  Pa.  177. 

Corroborative  evidence  must  relate  to  some  portion  of  the 
testimony  which  is  material  to  the  issue :  1  Greenleaf  on  Ev. 
(15th  ed.)  522.  The  evidence  should  tend  to  connect  the 
defendant  with  the  crime :  Com.  v.  Holmes,  127  Mass.  424 ; 
Com.  V.  Bosworth,  22  Pick.  897 ;  Moyer  v.  Com.,  98  Pa.  838. 

If  declarations  that  are  made  subsequent  to  the  consumma- 
tion of  the  criminal  enterprise  are  inadmissible,  surely  those 
acts  and  deeds  that  took  place  before  the  commission  of  any 
acts  or  conversations  in  pursuance  of  the  common  design  and 
in  no  way  connected  with  it  are  not  evidence :  Heine  v.  Com., 
91  Pa.  145 ;  1  Greenleaf  on  Ev.  (15th  ed.)  sec.  III. 

Evidence  of  verbal  confessions  of  guilt  should  always  be 
received  with  caution :  1  Greenleaf  on  Ev.  (15th  ed.)  sec.  290. 

Henry  A.  Fuller^  with  him  James  L.  Lenahan  and  D.  A. 
Felly  Jr.,  district  attorney,  for  appellee. — No  constitutional, 
statutory,  nor  moral  right  of  the  defendant  was  violated  when 
the  court  below,  in  its  discretion  upon  request  by  the  district 
attorney,  in  conformity  with  rule  of  court,  permitted  Mr.  Lena- 
han and  Ml*.  Fuller  to  conduct  this  trial. 


Digitized  by 


Google 


414  COM.  v.  SHAFFER,  Appellant 

Argoments — Opinion  of  the  Court.  [178  Pa. 

A  trunk  and  a  dress  were  found  in  the  house  occupied  by 
Nelson  Miller  at  the  time  of  his  arrest,  which  the  common- 
wealth proved  were  in  the  Hungarian  house  at  the  time  of  the 
explosion.  The  pocketbook  was  found  in  the  trunk.  These 
circumstances,  perhaps,  were  of  little  weight,  but  were  clearly 
competent  for  what  they  were  worth,  in  connection  with  Shaf- 
fer's confessions  implicating  Nelson  Miller  in  the  crime. 

The  crime  was  perpetrated  by  means  of  dynamite  and  battery, 
by  some  person  skilled  in  their  use.  It  could  not  have  been 
perpetrated  by  a  person  unsldlled  in  their  use.  Shaffer's  con- 
fession having  implicated  Nelson  Miller  it  was  clearly  corrobo- 
rative of  that  confession  to  prove  that  Nelson  Miller  was  so 
skilled,  in  other  words,  to  prove  that  he  had  the  requisite  knowl- 
edge and  experience  to  perpetrate  the  crime  precisely  as  nar- 
rated by  the  defendant  on  trial. 

The  confession  consisted  of  one  vital  declaration,  viz,  that 
defendant  pulled  the  battery;  and  of  minor  details.  If  the  for- 
mer was  true,  conviction  was  proper,  although  the  latter  were 
false.  The  charge  fully  covered  all  of  these  minor  details  in- 
cluding the  question  of  Kirk  &  Son's  dynamite,  and  expressly 
instructed  the  jury  that  ^^  the  more  of  these  collateral  matters 
which  from  other  evidence  you  find  to  be  false  the  less  proba- 
ble becomes  the  truth  of  the  vital  feature."  Defendant  was 
not  entitled  to  more. 

Opinion  by  Mb.  Justice  Fell,  November  11, 1896 : 
None  of  the  assignments  of  error  can  be  sustained,  and  they 
present  no  question  which  requires  discussion.  The  defendant 
was  convicted  on  his  confession  of  guilt  made  before  his  arrest, 
repeated  and  reduced  to  writing  during  his  confinement,  and 
twice  sworn  to  by  him  in  court.  Before  his  statement  was  made 
to  the  district  attorney,  and  before  he  testified  in  court,  he  was 
fully  informed  that  he  was  not  required  to  speak,  and  was  dis- 
tinctly notified  that  what  he  should  say  might  be  used  to  secure 
his  conviction.  Because  of  his  denial  at  the  trial  of  the  truth 
of  his  confession,  and  of  his  assertion  that  it  had  been  made 
and  repeated  under  the  inducement  of  hope,  the  learned  judge 
after  the  most  careful  instruction  upon  the  subject  submitted 
the  question  whether  the  confession  had  been  made  voluntarily, 
and  if  so,  whether  it  was  true.    The  jury  were  told  to  reject  it 
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altogether  if  they  found  that  it  was  not  voluntary,  and  the  vital 
question,  its  truth,  was  kept  constantly  before  them. 

The  commission  of  a  wilful  and  deliberate  murder  was  estab- 
lished beyond  all  doubt ;  the  presence  of  the  appellant  in  the 
immediate  vicinity  at  the  time  was  shown  and  admitted,  and 
his  statement  seven  times  repeated  to  different  peisons,  three 
times  reduced  to  writing,  and  twice  sworn  to  by  him,  was  cor- 
roborated by  the  proof  of  independent  facts  tending  to  sustain 
it.  Five  of  the  assignments  of  error  relate  to  this  corrobora- 
tion. The  appellant  had  stated  in  his  confession  and  testified 
in  court  that  Nelson  MiUer,  who  was  charged  in  another  indict- 
ment with  the  same  offense,  had  placed  the  dynamite  in  posi- 
tion under  the  building,  secured  the  battery  and  connected  the 
wires,  and  that  after  the  explosion  he  had  taken  a  pocketbook 
containing  money  from  a  trunk  which  was  in  the  building.  It 
was  shown  by  other  testimony  that  a  trunk  which  was  in  the 
building  at  the  time  of  the  explosion  was  missing,  and  that  the 
trunk  and  pocketbook  were  afterwards  found  in  Miller's  posses- 
sion. This  testimony,  together  with  the  testimony  that  Millei 
had  a  knowledge  of  the  use  of  dynamite  and  experience  in  explod- 
ing it  by  means  of  a  battery,  was  in  direct  corroboration  of  the 
appellants'  statement  that  Miller  had  planned  the  crime  and  pro- 
cured the  means  by  which  it  was  perpetrated,  and  particularly  of 
the  important  feature  of  the  confession  that  Miller  was  present 
aiding  and  directing  the  appellant  in  the  operation  of  the  battery. 
The  vital  feature  of  the  appellant's  confession  was  that  he  had 
caused  the  explosion.  His  conviction  depended  upon  the  truth 
or  falsity  of  this.  Every  fact  shown  by  other  testimony  which 
tended  to  confirm  other  parts  of  the  confession  and  to  corrobo- 
rate it  as  a  whole  was  against  him,  and  any  fact  showing  that 
other  parts  of  the  confession  were  untrue  weakened  it  as  a 
whole  and  threw  doubt  upon  its  vital  feature.  But  it  did  not 
follow  that  the  raising  of  a  doubt  by  other  testimony  as  to  a 
material  part  collateral  to  the  main  question  required  the  rejec- 
tion of  the  whole  confession  and  the  acquittal  of  the  prisoner. 
Proof  of  the  truth  of  the  collateral  features  of  a  confession 
increases  the  probability  of  its  truth  as  a  whole,  and  tends  to 
establish  its  main  feature ;  disproof  of  them  lessens  this  prob- 
ability, but  it  does  not  necessarily  establish  the  untruth  of  the 
main  feature.    The  jury  was  so  instructed  and  told  that  ^^  the 
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more  of  these  collateral  matters  which  from  other  evidence  you 
find  to  be  false  the  less  probable  becomes  the  truth  of  the  vital 
feature." 

It  was  not  error  to  permit  the  district  attorney  to  call  two 
members  of  the  bar  to  his  assistance  in  the  trial  of  the  case. 
The  application  was  on  the  ground  that  the  ends  of  justice 
required  such  assistance.  These  gentlemen  did  not  represent 
a  private  prosecutor,  but  the  commonwealth.  Both  of  them, 
one  acting  as  deputy  district  attorney,  had  conducted  the  pros- 
ecution of  another  person  charged  with  the  same  offense,  and 
they  were  familiar  with  the  facts.  The  district  attorney  had 
recently  come  into  office,  and  it  was  important  that  he  should 
be  a  witness  in  the  case  against  the  appellant  The  care  and 
caution  which  should  be  observed  in  the  trial  of  a  prisoner 
when  his  confession  of  guilt  is  the  only  testimony  directly  con- 
necting him  with  the  commission  of  the  crime  with  which  he 
is  charged  were  fully  observed  by  all  who  were  officially  con- 
nected with  the  trial.  Before  and  during  the  trial  the  prisoner 
was  treated  by  the  prosecuting  attorneys  with  entire  fairness, 
and  all  of  his  rights  were  scrupulously  observed  by  them.  The 
charge  of  the  learned  judge  contains  a  very  full,  clear  and 
orderly  presentation  of  the  testimony  and  of  the  law  applicable 
to  it  The  case  was  well  tried,  and  the  record  before  us  shows 
no  error. 

The  judgment  is  affirmed,  and  the  record  is  remitted  in  order 
that  the  sentence  may  be  carried  into  execution  according  to  law. 


In  re  Estate  of  Kuth  Martin,  deceased.     E.  M.  Sayers' 

Appeal. 

WiU—Legact/— Condition, 

Testatrix  charged  a  legacy  to  her  grandson  on  a  farm  which  she  gave 
to  her  daughter,  and  directed  that  it  should  **  be  paid  to  him  personally 
when  he  shall  come  for  it,  but  should  he  never  come  for  it,  then  I  direct 
it  to  be  divided  among  my  other  legatees  equally.^*  At  the  time  the  will 
was  made  the  grandson  had  removed  to  the  West,  and  testatrix  had  heard 
a  rumor  that  he  was  dead,  and  was  in  doubt  whether  he  was  living.  Five 
months  after  testatrix^s  death  the  grandson  came  from  California  to  Penn- 
sylvania and  demanded  payment  from  the  daughter  to  whom  the  farm  had 
been  devised,  and  from  the  administrator  c.  t.  a.  of  the  testatrix.    Neither 
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Uie  administrator  nor  the  daughter  had  funds  to  pay  him.  He  then  sold 
and  assigned  the  legacy, to  S.,  and  returned  to  his  home.  Subsequently 
the  land  upon  which  the  legacy  had  been  charged  was  sold.  Held,  (1)  that 
the  grandson  had  sufficiently  complied  with  the  requirements  of  the  will 
by  making  the  demand  which  he  did  for  the  payment  of  the  legacy; 
(2)  that  after  such  demand  his  right  to  the  legacy  became  fixed ;  (3)  that 
a  good  title  to  the  legacy  passed  by  the  assignment.  Stover^s  Appeal,  77 
Pa.  282,  distinguished. 

Argued  Oct.  8,  1896.  Appeal,  No.  169,  Oct.  T.,  1896,  by 
E.  M.  Bayers,  from  decree  of  O.  C.  Green  Co.,  June  T.,  1887, 
No.  16,  dismissing  exceptions  to  auditor's  report.  Before  Steb- 
BETT,  C.  J.,  Geeen,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Reversed. 

Exceptions  to  auditor's  report.    Before  Dickey,  P.  J. 
The  facts  appear  by  the  opinion  of  the  Supreme  Court. 

Error  assigned  was  in  dismissing  exceptions  to  auditor's  re- 
port 

James  E.  Sayers^  for  appellant. — It  is  a  rule  of  interpretation 
that  in  doubtful  cases  estates  are  held  to  be  vested  rather  than 
contingent:  Peterson's  App.,  88  Pa.  400;  2  Cooley's  Black- 
stone,  p.  618. 

A.  A.  Purman^  for  appellee. — This  legacy  is  not  a  vested  one 
but  a  mere  contingent  legacy:  Gilliland  v.  Bredin,  68  Pa.  393 ; 
Pairfex's  App.,  103  Pa.  166 ;  Evans'  Lessee  v.  Davis,  1  Yeates, 
332;  Feame  on  Rem.  149;  Stover's  App.,  77  Pa.  282;  Camp- 
beU  V.  McDonald,  10  Watts,  179. 

The  gift  could  only  vest  in  the  legatee  by  his  coming  for  it 
and  having  it  paid  to  him  personally.  He  cannot  waive  the 
conditions  by  any  act  of  his  whatever,  and  all  acts  of  his,  save 
coming  for  it  and  having  it  paid  to  him  personally,  are  invalid. 

Opinion  by  Mb.  Justice  Fell,  November  9, 1896 : 
The  controversy  in  this  case  grows  out  of  the  following  clause 
of  the  will  of  Ruth  Martin :  "  Third,  I  give  and  bequeath  to 
my  grandson  A.  M.  Vale,  $1000.00  to  be  and  remain  in  the  farm 
whereon  I  reside  to  be  paid  to  him  personally  when  he  shall 
come  for  it,  but  should  he  never  come  for  it  then  I  direct  it  to 
Vol.  oLxxvin — 27 
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be  divided  among  my  other  legatees  equally  hereafter  men- 
tioned." In  the  same  clause  the  testatrix  directed  that  her 
daughter,  Mary  Riggle,  should  take  the  fann  on  which  the 
legacy  was  charged  at  a  valuation  to  be  fixed  by  an  appraise- 
ment, but  provided  that  if  it  was  not  taken  by  her  it  should  be 
sold  and  the  proceeds  divided  among  a  number  of  legatees.  Her 
daughter  declined  to  take  the  farm,  and  it  was  sold  under  pro- 
ceedings in  the  orphans'  court.  Several  years  before  the  date 
of  the  will  A.  M.  Vale  removed  to  the  west,  and  there  was  a 
report  in  the  neighborhood  in  which  he  had  lived  in  this  state 
that  he  was  dead.  The  testatrix,  his  grandmother,  had  heard 
this  report,  and  at  the  time  of  the  execution  of  the  will  she  was 
in  doubt  whether  he  was  living.  She  died  in  October,  1881, 
two  years  after  the  date  of  her  will.  In  February,  1882,  A.  M. 
Vale,  having  heard  of  the  provisions  of  the  will,  came  from 
California  to  Pennsylvania  for  the  purpose  of  collecting  the  leg- 
acy. He  demanded  payment  of  Mary  Riggle,  on  whose  land 
if  she  took  the  farm  the  legacy  was  made  a  charge,  and  of  the 
administrator  c.  t.  a.  of  the  estate.  Neither  of  these  parties  at 
the  time  was  in  possession  of  funds  with  which  to  pay  him. 
After  remaining  here  a  few  weeks  he  sold  and  assigned  the 
legacy  to  E.  M.  Sayers,  the  appellant,  and  returned  to  his  home 
in  California,  and  has  not  since  been  in  this  state.  It  does  not 
appear  when  Mary  Riggle  finally  refused  to  take  the  farm  at 
the  valuation  fixed.  An  appraisement  was  made,  and  negotia- 
tions between  the  parties  were  pending  for  some  time;  and 
upon  their  failure  to  agree,  proceedings  to  effect  a  sale  were 
commenced  in  June,  1886.  Notice  of  these  proceedings  was 
served  upon  the  appellant  as  assignee  of  Vale. 

Upon  these  facts  the  learned  auditor  found  as  matter  of  law 
that  the  legacy  was  not  assignable,  as  it  was  contingent,  and  the 
condition  upon  which  it  would  vest  had  not  been  performed  ; 
that  the  demand  made  by  Vale  was  insufficient,  and  that  he 
must  now  come  personally  for  the  legacy  to  the  party  authorized 
to  pay  from  the  proceeds  of  the  sale  of  the  farm,  and  he  directed 
tliat  the  amount  of  the  legacy  should  be  set  apart  to  be  paid  to 
Vale,  and  that  in  the  event  of  his  not  coming  and  receiving  it 
pereonally  within  six  months  from  the  confirmation  of  the  audi- 
tor's report,  the  sum  set  apart  should  be  distributed  to  the  other 
legatees.    His  report,  except  the  requirement  as  to  the  time 
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within  which  Vale  should  appear  and  make  demand,  was  con- 
firmed by  the  court. 

This  finding  cannot  be  sustained.  The  case  is  not  governed 
by  Stover's  Appeal,  77  Pa.  282.  The  difference  in  the  wills  is 
sufficient  to  indicate  different  intentions  on  the  part  of  the 
testators,  and  in  Stover's  Appeal  no  demand  had  been  made 
for  the  annuity.  It  is  unnecessary  to  consider  whether  the 
legatee  had  a  vested  interest  in  the  legacy  at  the  death  of 
Mrs.  Martin,  as  we  think  tliat  the  conditions  upon  which  the 
legacy  became  payable  were  complied  with  by  him.  The  evi- 
dent intention  of  the  testatrix  was  that  her  grandson,  if  living, 
should  receive  $1,000  of  her  estate.  She  had  reason  to  suppose 
that  he  was  dead,  or  that  if  living  he  might  never  return  to 
receive  her  gift.  She  gave  effect  to  her  intention  by  providing 
that  the  legacy  shoidd  be  a  charge  upon  the  land  which  she 
desired  her  daughter  to  take,  and  to  be  paid  to  her  grandson  if 
he  came  for  it,  and  by  a  bequest  over  if  it  should  be  unclaimed 
by  him.  He  came  within  five  months  of  her  death  and  claimed 
the  legacy.  This  claim  was  made  to  the  administrator  and  to 
the  daughter  to  whom  the  land  was  to  go.  These  were  the 
proper  persons  of  whom  to  make  demand.  They  were  unpre- 
pared to  pay.  No  duty  rested  upon  the  legatee  to  wait  indefi- 
nitely or  to  cross  the  continent  again  to  make  demand  at  the 
particular  time  when  in  the  course  of  administration  the  fund 
was  ready  for  distribution.  He  did  all  that  he  was  required 
to  do,  and  all  that  it  was  intended  that  he  should  do.  He  came 
and  demanded  the  legacy.  His  right  to  it  then,  if  not  before, 
was  fixed,  and  he  could  deal  with  it  as  he  pleased.  It  follows 
that  the  assignment  by  Yale  was  valid,  and  that  the  appellant 
is  entitled  to  the  amount  of  the  legacy,  with  interest  from 
October  12, 1882.  We  see  no  reason  why  any  part  of  the  ex- 
penses of  the  audit  should  be  deducted  from  the  legacy.  The 
appellant  has  not  been  in  fault  in  asserting  what  we  regard  as 
a  just  demand,  and  the  whole  expense  of  the  audit  should  be 
paid  from  the  general  fund. 

The  order  of  the  court  of  December  31, 1896,  is  reversed  and 
set  aside,  and  the  record  is  remitted  in  order  that  distribution 
,  may  be  made  in  accordance  with  this  opinion. 
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Florinda  Caldwell  and  Henry  Caldwell,  her  Husband, 
Appellants,  v.  Mary  Snyder,  Widow  of  Joseph  Snyder, 
Simon  Snyder,  Elizabeth  Connor,  Phoebe  Jane  Clay- 
pool  and  David  Claypool,  her  Husband,  Henrietta 
Householder  and  William  Householder,  her  Husband, 
Anna  Belle  Christy  and  John  C.  Christy,  her  Hus- 
band, Rosanna  Murphy  and  James  Murphy,  her  Hus- 
band, Harry  Richards,  Lawrence  Richards,  and  Mary 
Richards,  Minor  Children  of  Caroline  Richards,  de- 
ceased, of  all  of  whom  S.  M.  Jackson  is  Guardian,  and 
Jacob  Richards,  her  Surviving  Husband ;  John  Pickles, 
Craig  Pickles,  Dudley  Pickles  and  Annie  Pickles,  Wife 
of  Barclay  J.  Klingensmith,  Children  of  Nancy  Pickles 
and  John  Maginnis,  her  Surviving  Husband. 

Will— Partition — Conversion— AdvancemerUs, 

Where  parties  hold  property  in  common  the  right  of  partition  exists 
without  regard  to  its  difficulties. 

Testator  after  providing  for  his  wife  and  giving  a  legacy  to  a  son  pro- 
vided that  all  the  rest  and  residue  of  his  estate,  real  and  personal  and 
mixed,  should  be  equally  divided  between  his  children,  subject  to  deduc 
tion  from  *'  their  share  **  of  specified  advancements.  He  also  directed  his 
**  executors  to  sell  or  lease  any  or  all  of  my  real  estate  at  any  time  that  it 
may  be  advisable,  and  by  the  agreement  of  my  wife  and  a  majority  of 
my  heirs.*^  Beld,  that  one  of  the  devisees  under  the  will  had  a  right  to 
demand  partition  of  the  real  estate  notwithstanding  the  power  to  sell 
given  to  the  executors.    Baum^s  App.,  4  Penny.  25,  distinguished. 

Argued  Oct  12, 1896.  Appeal,  No.  10,  Oct.  T.,  1896,  by 
plaintiffs,  from  decree  of  C.  P.  Armstrong  Co.,  June  T.,  1895, 
No.  222,  dismissing  bill  in  equity.  Before  Stebbbtt,  C.  J., 
Gbeen,  Williams,  McCollum,  Mitchell  and  Fell,  JJ. 
Reversed. 

Bill  in  equity  for  partition.    Before  Raybubn,  P.  J. 

From  the  record  it  appeared  that  plaintiffs  and  defendants 
were  devisees  under  the  will  of  Joseph  Snyder.  The  material 
portions  of  the  will  are  as  follows : 
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"  I  give,  devise  and  bequeath  to  my  beloved  wife,  Mary  Sny- 
der, any  of  my  household  furniture  she  may  wish  to  keep  and 
to  have  two  cows,  one  horse,  one  buggy  and  harness,  and  if  she 
remains  at  the  old  homestead,  which  she  may  if  she  so  desires, 
she  shall  have  the  exclusive  use  of  room  of  the  house  for  her 
own  use,  also  stabling  and  pasture  for  cows  and  hoise,  and 
when  the  balance  of  my  personal  property  is  sold  she  shall 
receive  the  one-third  of  the  cash  proceeds  thereof. 

"I  give,  devise  and  bequeath  to  my  son,  Simon  Snyder, 
$1,000.00  when  my  real  estate  is  disposed  of,  after  which  all 
the  rest  and  residue  of  my  estate,  real  and  peisonal  and  mixed, 
of  which  I  shall  die  seized  and  possessed  of  or  to  which  I  shall 
be  entitled  at  my  decease,  I  give  and  devise  to  be  equally 
divided  between  my  son,  Simon  Snyder,  my  daughter,  Nancy, 
mter  married  with  John  McGinnis,  her  heirs ;  Elizabeth,  inter 
married  with  Matthew  Connor;  PhoBbe  Jane,  inter  married 
with  David  Claypool ;  Henrietta,  inter  married  with  William 
Householder ;  Rosannah,  inter  married  with  James  Murphy ; 
Florinda,  inter  married  with  Henry  Caldwell ;  Caroline,  inter 
married  with  Jacob  Richards,  her  heirs,  and  Anna  Bell,  inter 
married  with  John  C.  Christy,  after  following  I  have  heretofore 
given  to  my  heirs  as  follows,  which  shall  be  deducted  from 
their  share  as  follows :  The  share  of  my  son,  Simon,  $1,200, 
twelve  himdred  dollars;  my  daughter  Nancy's  heirs,  $400, 
four  hundred  dollars ;  Phoebe  Jane,  $30.00,  thirty  dollars ;  Hen- 
rietta, $788.00,  seven  hundred  and  eighty-three  dollars,  this 
includes  $400  doUais  paid  for  lot  in  Apollo,  the  balance  three 
hun^ked  and  eighty-three  being  notes  and  interest  to  date, 
which  I  hold  on  Henrietta's  son,  McC.  Householder,  and  Anna 
Bell  Christy,  $215.00,  two  hundred  and  fifteen  dollars,  all  of 
which  I  have  given  the  said  heirs,  and  direct  that  it  shall  be 
deducted  from  their  share. 

**  Also,  I  direct  that  my  wife,  Mary,  shall  receive  her  dower 
out  of  lands  aside  from  the  above  bequests  as  long  as  she  lives, 
and  direct  my  executors  to  sell  or  lease  any  or  all  of  my  real 
estate  at  any  time  that  it  may  be  advisable,  and  by  the  agree- 
ment of  my  wife  and  a  majority  of  my  heirs. 

"  And,  I  further  will  and  direct  that  if  any  of  my  heirs  are 
dissatisfied  with  this  my  will  and  resort  to  law  that  they  are 
hereby  disinherited,  and  shall  not  have  the  bequeaths  in  their 
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favor,  but  shall  have  one  dollar  and  the  balance  of  said  share 
or  shares  be  divided  equally  between  the  heirs  who  submit  to 
this,  my  will. 

"  Also,  my  piece  or  parcel  of  land,  situated  on  Crooked  Ci-eek, 
I  direct  may  be  sold  and  disposed  of  at  any  time  as  may  be  best. 

"And,  lastly,  I  do  nominate  and  appoint  my  wife,  Mary  Sny- 
der, of  Bethel  township,  and  David  Claypool,  of  North  Buffalo 
township,  my  executors." 

The  court  sustained  a  demurrer  to  the  bill  on  the  ground  that 
the  sale  must  be  made  by  the  executors  with  the  agreement  of 
the  widow  and  a  majority  of  the  heirs. 

JError  assigned  was  in  dismissing  bill. 

M.  F.  LeasoHj  for  appellants. — ^That  the  will  of  Joseph  Sny- 
der did  not  convert  his  real  estate  is  shown  by  reference  to  the 
following  decisions :  Hoeveler  v.  Hune,  138  Pa.  442 ;  Perot^s 
App.,  102  Pa.  235;  Irwin  v.  Patchen,  164  Pa.  64;  Lehman's 
App.,  105  Pa.  128. 

There  is  no  absolute  necessity  to  sell  in  order  to  execute  the 
will  of  Joseph  Snyder  because  the  advancements  mentioned  in 
the  will  and  charged  up  against  the  legatees  to  whom  advance- 
ments have  been  made,  are  in  the  nature  of  liens,  and  can  easily 
be  adjusted  if  the  land  be  partitioned  after  having  been  appraised^ 
or  by  the  giving  of  recognizance,  or,  in  case,  should  the  property 
be  finally  sold,  in  the  distribution  of  the  money. 

W.  2>.  Pattouy  for  appellees,  cited,  Baum's  Appeal,  4  Penny. 
25 ;  2  Williams  on  Executors,  1147. 

Opinion  by  Mb.  Cheep  Justice  Stebbbtt,  Nov.  11, 1896 : 
The  rule  of  the  civil  as  of  the  common  law,  that  no  one 
should  be  compelled  to  hold  property  in  common  with  another, 
grew  out  of  a  purpose  to  prevent  strife  and  disagreement: 
Story's  Eq.  sec.  648 ;  and  additional  reasons  are  found  in  the 
more  modem  policy  of  facilitating  the  transmission  of  titles  and 
in  the  inconvenience  of  joint  holding.  The  early  remedy  was 
limited  in  its  scope ;  but  has  been  developed  untU,  as  has  been 
said,  practically  the  right  of  partition  exists  without  regard  to 
its  difficulties :  Story's  Eq.  sec.  666 ;  Wiseley  v.  Findley,  16  Am. 
Dec.  711.    Thus  in  the  Cold  Bath  Fields  case,  Chancellor  Habd- 
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WICK  did  not  hesitate  to  act  notwithstanding  the  admitted  diffi- 
culties :  Turner  v,  Morgan,  8  Ves.  143.  So  partition  is  of  right 
between  tenants  in  common  where  some  have  limited  and  some 
absolute  interests:  Duke  v.  Hague,  107  Pa.  57;  though  it 
involve  another  partition  on  the  death  of  the  party  having  a 
limited  interest:  Poundstone  v.  Everly,  81  Pa.  11.  So  that 
part  of  the  land,  on  which  are  improvements,  may  be  set  apart 
to  the  tenant  who  made  them :  Kekey's  Appeal,  118  Pa.  119. 
So  where  land  is  incapable  of  equal  division  it  may  be  set  apart 
to  some,  upon  compensation  made  to  others.  Practically  the 
only  limit  to  the  right  lies  in  the  inherent  qualities  of  the  estate^ 
as  in  Hutchinson's  Appeal,  82  Pa.  509,  and  Brown  v.  Church, 
23  Pa.  495;  or  of  the  subject;  Coleman  v.  Coleman,  19  Pa 
100 ;  and  this  is  the  question  involved  in  the  present  appeal. 
Is  there  anything  in  the  quality  of  this  land  or  estate  which  for- 
bids partition  ?  Certainly,  so  far  as  the  land  is  concerned,  there 
is  not;  and,  leaving  out  of  consideration  the  power  of  sale 
given  the  executors,  this  is  an  ordinary  devise  of  land  subject 
to  certain  charges  for  advancements. 

The  testator  in  the  first  instance  provided  for  his  wife,  and 
the  payment  of  a  legacy  to  his  son  Simon,  which  appears  to 
have  been  paid  in  his  lifetime  and  is  therefore  out  of  question 
here,  ''  after  which  all  the  rest  and  residue  of  his  estate,  real 
and  personal  and  mixed,"  was  "  to  be  equally  divided  between  " 
his  children,  subject  to  deduction,  from  "  their  share,"  of  speci- 
fied advancements.  Prima  facie  this  made  them  tenants  in 
common  in  fee  with  all  the  incidental  rights  of  such  estate.. 
There  was  no  active  trust  created  and  no  restriction  on  the 
individual  right  of  disposition.  Neither  the  interest  of  his 
widow  nor  the  advancements  is  any  obstacle  to  partition ;  for 
the  law  makes  provision  for  the  adjustment  of  such  matteis. 
There  is  therefore  no  occasion  for  the  services  of  the  executors ; 
and  no  conversion.  True,  there  is  power  of  sale  vested  in  the 
executors ;  but  that  can  only  be  called  into  life  by  the  agree- 
ment of  the  widow  and  heirs.  But  suppose  those  whose  ad- 
vancements are  largest  should  refuse  to  agree  to  a  sale  by  the 
executors,  are  the  others  thereby  excluded  from  all  other  rem- 
edy notwithstanding  the  manifest  intent  to  put  them  all  on 
tenns  of  equality?  Are  they  put  to  the  election  of  selling  their 
individual  interests  at  a  sacrifice  or  maintaining  indefinitely 
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the  tenancy  in  common?  Surely  not  As  there  was  no  exclu* 
sion  of  the  ordinary  remedies,  this  must  have  been  intended  as 
cumulative.  The  authorities  are  in  entire  harmony  with  this 
view.  Thus  it  was  held  in  Rawle's  Appeal,  119  Pa.  100,  a 
direction  to  executors  to  "  divide "  did  not  exclude  partition 
by  the  devisees  themselves ;  and  in  Sheridan  v.  Sheridan,  186 
Pa.  14,  a  power  given  executors  to  sell,  "if  they  found  it  nec- 
essary to  do  so  in  order  to  make  a  fair  and  equitable  division 
of  the  estate." 

The  case  of  Baum's  Appeal,  4  Pennypacker,  25,  upon  which 
appellees  rely,  is  exactly  the  converse  of  the  present  case. 
There  the  testator  directed  the  executor  to  convert,  giving  the 
beneficiaries,  however,  the  privilege — of  which  they  never 
availed  themselves — of  taking  the  land  instead  of  the  proceeds; 
and  partition  was  refused  because  the  legatees  had  no  title  in 
the  land ;  while  here  the  legal  and  beneficial  title  was  given  to 
the  children  accompanied  by  a  mere  power  in  the  executors 
which  can  only  be  exercised  by  virtue  of  their  agreement ;  and 
the  present  proceeding  implies  failure  to  agree.  It  is  therefore 
clear  that  a  right  of  partition  exists  and  the  decree  below  must 
be  reversed. 

Decree  reversed  with  costs  to  be  paid  by  the  appellees,  and 
record  remitted  to  the  court  below  with  instructions  to  proceed 
in  accordance  with  the  views  expressed  in  this  opinion. 


M.  W.   McClane  v.  Peoples  Light  &  Heat  Company, 

Appellant. 

Lease — Oil  and  gas  lease — Evidence — Question  for  jury. 

In  an  action  to  recover  rentals  ander  an  oil  and  gas  lease,  the  defend- 
ant claimed  that  the  plaintiff  had  reduced  the  rental  in  consideration  of  the 
defendant  continuing  to  operate  tlie  weir.  Plaintiff  admitted  that  he  had 
offei'ed  to  reduce  the  rental  $50.00  per  annum,  and  no  more,  but  that  this 
offer  was  rejected.  He  denied  that  he  had  agi-eed  in  any  general  way  to 
reduce  the  rental,  but  admitted  that  he  had  said  he  would  rather  reduce 
the  rental  than  have  the  well  pulled.  Held^  (1)  that  as  this  raised  a  dis- 
puted question  of  fact,  as  to  which  the  testimony  was  all  verbal,  it  was 
for  the  jqiy  to  determine  from  the  conflicting  testimony  whether  there  had 
been  an  agreement  to  reduce  the  rental ;  (2)  that  a  judgment  and  verdict 
for  the  plaintiff  for  the  full  amount  of  the  rental  provided  by  the  lease 
would  not  be  disturbed  by  the  Supreme  Court. 
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Aigued  Oct  19,  1896.  Appeal,  No.  56,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Washington  Co.,  Feb.  T., 
1894,  No.  73,  on  verdict  for  plaintiff.  Before  Gbebn,  Wil- 
liams, McCoLLXTH,  Mitchell,  Dean  and  Fell,  JJ.  Af- 
firmed. 

Assumpsit  to  recover  rentals  under  oil  and  gas  lease.  Before 
McIlvainb,  p.  J. 

At  the  trial  it  appeared  that  the  defendant  was  bound  to  pay 
the  plaintiff  under  a  gas  lease  $500  per  annum  from  the  time  a 
well  was  completed,  ^^  and  as  long  thereafter  as  gas  is  produced 
in  paying  quantities."  The  lease  further  provided  that  "  if  gas 
is  found,  but  not  in  paying  quantities  to  warrant  the  second 
party  in  marketing  the  same,  the  first  party  shall  have  the  right 
to  retain  the  casing  in  tlie  well  at  the  cost  thereof,  less  what  it 
would  cost  to  pull  the  same."  The  defendant  introduced  tes- 
timony tending  to  show  that  the  plaintiff  had  agreed  to  reduce 
the  rental.  The  plaintiff,  when  called  by  the  defendant  as  for 
cross-examination,  testified,  ^^  I  offered  to  make  a  reduction  but 
it  was  not  accepted.  Q.  What  offer  did  you  make  as  to  their 
reduction  ?  A.  Fifty  dollars  per  year.  Q.  That  is,  you  would 
take  $450  in  place  of  $500?  A.  Yes,  sir."  The  plaintiff  fur- 
ther  testified  as  follows : 

"  Q.  Now,  the  second  payment  you  received  was  in  January, 
1890?  A.  Yes,  sir;  this  was  after  the  fourth  payment  was 
made.  Q.  After  the  first  six  months'  rental  was  paid,  or  one 
year's  rental  ?  A.  It  was  after  the  last  payment  they  made  me, 
whatever  time  that  was ;  they  made  me  four  payments  on  that 
well,  four  semiannual  pajnnents ;  this  conversation  occurred 
when  I  went  to  their  office  for  my  pay,  I  was  informed  they 
wouldn't  pay  it  any  longer.  Q.  Well,  that  was  the  last  time 
that  they  paid  you,  was  it  ?  A.  That  was  after  the  last  pay- 
ment; that  is,  the  conversation  between  Mr.  Streator  and  I. 
Q.  And  what  reason  did  they  give  ?  A.  The  well  wasn't  worth 
the  money.  Q.  Was  there  any  agreement  entered  into  at  that 
time  between  you  and  them  as  to  a  reduction  of  the  rental  ? 
A.  Well,  Mr.  Streator  told  me  in  the  conversation  that  they 
would  pull  the  well,  as  they  term  it,  if  I  didn't  reduce ;  I  told 
him  that  I  would  rather  reduce  the  rental  than  to  have  the  well 
pulled.    Q.  No  figures,  however,  were  named?   A.  There  were 
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no  figures  named.  Q.  You  told  him  you  would  rather  reduce 
the  rental  than  to  have  the  well  pulled  out?  A.  Yes,  sir. 
Q.  Well,  the  company  then  continued  to  use  the  well,  did 
they?  A.  Yes,  sir.  Q.  After  that  arrangement  was  made,  was 
there  anything  after  that  said  as  to  what  the  reduction  would 
be,  and  if  so,  when  ?  A.  After  the  well  was  turned  out,  almost 
two  years  afterwards,  I  was  asked  what  that  reduction  would 
be.  Q.  At  that  time  I  believe  Mr.  Caldwell  was  dead?  A.  Yes, 
sir,  I  think  so.  Q.  I  want  to  ask  you  if  you  didn't  say,  also, 
at  that  time,  at  one  of  these  conversations,  that  you  would  make 
it  right?  A.  I  did  not.  Q.  Did  you  say  you  would  do  what 
was  right  ?  A.  I  have  no  recollection  of  saying  anything  of 
the  kind." 

The  court  charged  in  part  as  follows : 

The  question  as  to  whether  this  was  a  paying  well  or  not 
must  be  considered  in  reference  to  the  business  that  the  defend- 
ant was  in  at  this  place,  and  the  manner  in  which  they  were 
supplying  gas.  And  the  moment  it  appeared  to  the  company 
that  it  would  not  pay  them  any  longer  in  their  business,  as 
they  were  prosecuting  it,  to  retain  this  gas  well  and  keep  it  in 
their  line  at  the  price  of  $500,  they  had  a  right  to  turn  it  out ; 
but  the  presumption  is  that  as  long  as  they  used  the  gas  and 
turned  it  into  the  line,  it  was  a  paying  well ;  I  say  that  is  the 
presumption.  And  it  is  a  part  of  the  contract  that  as  long  as  it 
is  used  in  that  way  they  were  to  pay  fSOO  a  year  rental  for  the 
gas  well.  So  the  plaintiff  starts  with  that  in  his  favor.  [It  is 
a  fact  that  they  used  the  gas  for  a  year  and  ten  months,  and  it 
has  not  been  paid  for ;  and  it  is  a  further  fact  in  his  favor  that 
the  contract  specifically  provides  what  the  company  shall  pay 
for  each  well ;  and  on  the  plaintiff's  showing  he  is  entitled  to 
receive  $500  for  the  first  year,  with  interest  on  it  from  the  time 
that  it  ought  to  have  been  paid  up  to  the  present  time,  and  at  the 
rate  of  $500  for  ten  months,  with  intei'est  up  to  the  present  time. 
Now  I  say,  on  the  plaintiff's  case,  with  nothing  else  in  the  case, 
Mr.  McClane  would  be  entitled  to  recover  that  amount.  But 
the  defendant  company  says  no,  he  is  not  entitled  to  that  mucli, 
for  the  reason  that  there  was  a  subsequent  parol  agreement 
between  the  plaintiff  and  the  company  (and  if  the  parties  were 
competent  to  make  the  original  agreement  or  contract  they  were 
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also  competent  to  modify  its  terms),  and  the  question  now  for 
you  to  determine  is,  whether  or  not  there  was  an  agreement 
between  Mr.  McClane  and  the  defendant  company,  or  its  author- 
ized superintendent  or  agent,  that  if  the  well  was  left  in  the  line 
for  this  year  and  ten  months  there  was  to  be  a  reduction  in  the 
price.  Now,  that  is  the  first  question  raised  by  the  defendant ; 
did  Mr.  McClane  and  Mr.  Streator,  as  the  representative  of  the 
company,  come  to  an  agreement  or  understanding  that  if  this 
gas  well  was  left  in  the  line,  or  the  gas  from  the  well  was  used, 
that  there  should  be  a  reduction  in  the  price.]  [1] 

Now,  a  contract  is  nothing  more  or  less,  gentiemen,  than  a 
union  of  two  minds ;  a  coming  together,  an  agreement  upon  a 
set  of  facts  upon  which  both  parties  act.  Now,  was  there  such 
an  agreement,  and  did  this  company,  in  pursuance  of  that  agree- 
ment, use  this  well  believing  that  it  had  a  contract  with  Mr. 
McClane  that  there  should  be  a  reduction  in  the  price  of  the 
w:ell.  Now,  it  is  not  necessary  in  the  establishment  of  this 
agreement  to  show  that  the  price  was  agreed  upon  or  the  amount 
of  the  reduction.  Of  course  it  would  have  been  more  satisfac- 
tory, it  would  have  been,  perhaps,  more  business-like  (not  wish- 
ing however  to  criticise  the  manner  in  which  the  business  was 
done),  but  it  would  have  been  more  business-like  to  have  agreed 
upon  what  the  reduction  should  have  been,  but  it  was  not  neces- 
sary, if  you  believe  there  was  an  actual  agreement  to  reduce  the 
price,  and  the  gas  was  used  by  the  company  by  reason  of  that 
agreement ;  I  say  such  an  agreement  would  be  valid  and  binding 
upon  Mr.  McClane,  and  then  the  law  would  fix  the  price,  and 
that  would  be  such  a  sum  as  the  jury  would  determine  under 
the  testimony  to  be  a  reasonable  price  for  the  well,  or  a  reason- 
able reduction  from  the  original  price ;  and  the  jury  would  have 
to  find  that  from  the  testimony  that  is  introduced  in  the  case. 
Tou  can  sell  a  horse  or  a  cow,  or  any  article  that  you  see  fit,  to 
a  man,  and  allow  him  to  take  it  from  you  without  fixing  a  price, 
and  in  such  case  the  law  would  supply  what  you  had  left  out,  by 
allowing  the  price  to  be  fixed  by  hearing  testimony  as  to  what 
iiie  market  price  of  the  animal  was,  or  what  the  article  was 
worth.  I  tell  you  to  come  to  my  place  and  do  a  certain  amount 
of  work,  and  I  don't  say  a  word  about  the  price ;  you  do  it ;  the 
law  presumes  that  I  will  pay  what  is  the  market  price  for  such 
labor  as  that  performed.    So  here,  if  you  find  there  was  an 
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actual  or  consummated  agreement  to  reduce  the  rental,  then  the 
law  would  say  that  the  presumption  was  that  the  party  meant 
to  fix  it  at  what  would  be  a  fair  price  for  both  parties,  consider^ 
ing  the  market  value  of  gas. 

[Now,  gentlemen,  you  have  the  questions  to  be  decided  in 
the  case  and  we  leave  them  with  you.  We  say,  starting  out, 
that  Mr.  McClane  is  entitled  under  the  written  agreement  to 
$500  for  the  first  year,  and  to  a  proportionate  part  of  the  $500 
for  the  ten  months,  with  interest  on  each  from  tiie  time  it  should 
have  been  paid;  but  the  defendant,  in  answer  to  this,  says  he 
is  not  entitled  to  recover  on  the  written  contract,  for  the  reason 
that  there  was  a  subsequent  parol  agreement.  Now,  if  the 
defendant  has  failed  to  make  that  out  to  your  satisfaction,  then 
Mr.  McCIane  may  recover  on  the  written  contract ;  on  the  other 
hand,  if  the  defendant  has  satisfied  you  that  there  was  an  agree- 
ment to  reduce  the  rent,  and  it  was  acted  upon,  then  you  must 
determine  how  much  reduction  should  be  made.]  [2]  The  case 
is  with  you. 

These  gentlemen  on  either  side  have  their  respective  claims 
figured  up,  and  we  will  allow  them  to  send  the  calculations  out 
with  you,  but  you  are  not  bound  by  what  they  send  out ;  it  is 
merely  to  aid  you,  if  you  come  to  the  conclusion  that  either  one 
of  them  is  right ;  but  you  can  find  either  of  these  sums,  or  any 
amount  between  those  sums  you  think  the  evidence  justifies, 
but  you  must  have  evidence  on  which  to  base  your  verdict. 

Verdict  and  -judgment  for  plaintiff  for  $1,100.81.  Defend- 
ant appealed. 

Errors  assigned  were  (1,  2)  above  instructions,  quoting  them. 

A.  M.  Toddy  with  him  James  A.  Wiley^  for  appellant. — We 
submit  that  the  wrong  done  to  the  appellant  is :  First,  that  under 
the  undisputed  testimony  the  question  as  to  a  reduction  of  the 
rental  should  not  have  been  left  to  the  jury,  but  that  the  court 
should  have  instructed  them  that  such  reduction  was  agreed 
upon ;  second,  that  the  jury  could  in  no  event  determine  the 
amount  due  the  plaintiff  to  be  the  full  rental  fixed  by  the  sup- 
plemental lease. 

John  H.  Murdoch^  for  appellee. — If  there  is  any  evidence 
which  would  justify  even  an  inference  of  a  disputed  fact,  tiiat 
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evidence  must  be  submitted  to  the  jury:  Hill  v.  Trust  Co.,  108 
Pa.  1 ;  Gates  v.  Watts,  127  Pa.  20 ;  Hineman  v.  Matthews, 
188  Pa.  204;  McFarland  v.  Newman,  9  Watts,  55;  Brubaker 
V.  Okeson,  86  Pa.  519;  Maynes  v.  Atwater,  88  Pa.  496. 

Pbb  Cueiam,  November  11, 1896 : 

While  it  is  true  that  the  plaintiff  admitted  that  he  had  offered 
to  reduce  the  rental  f^O.OO  per  annum,  it  is  also  true  that  that 
offer  was  rejected  by  the  defendant.  The  plaintiff  denies  that 
he  agreed  in  any  other  way  than  this  to  make  any  reduction  in 
tiie  rental,  and  he  especially  denies  that  he  agreed  "  to  make  it 
right,"  or  that  he  agreed  in  any  general  way  to  reduce  the  ren- 
tal. This  raised  a  disputed  question  of  fact  as  to  which  the 
testimony  was  all  verbal  and  tiierefore  had  to  be  submitted  to 
the  jury.  The  plaintiff  admitted  that  he  said  he  would  rather 
reduce  the  rental  than  have  the  well  pulled,  but  that  was  not 
enough  to  make  an  agreement  to  reduce. 

Judgment  affirmed. 
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J.  M.  Ralston,  Administrator  c.  t.  a.  of  the  Estate  of        27  sc  432 
Nancy  Ramsey,  deceased,  v.  Joel  Truesdell,  Adminis- 
trator d.  b.  n.  c.  t.  a.  of  Joseph  Alexander,  deceased, 
J.  C.  Roney,  D.  G.  Roney  and  J.  B.  Chambers,  Appel- 
lants. 

WUU— Estate  tail—**  Eexr$  of  the  body  ^—Executory  devise— Life  estate. 
Testator,  who  died  in  1834,  after  having  ** bequeathed"  a  life  estate  in 
land  to  his  wife,  directed  as  follows :  *'  I  leave  and  bequeath  unto  my  grand- 
daughter N.  all  the  real  property  that  my  wife  enjoys  during  her  life  and 
lit  my  wife's  death  I  bequeath  the  same  property  that  she  held  during  her 
life  to  N.  and  to  the  heirs  of  her  body ;  but  if  she  should  die  and  leave  no 
child  or  children  then  in  such  a  case  the  said  property  shall  be  sold  to  the 
best  advantage  and  equally  divided  among  my  other  legatees  and  their 
heira."  Held,  (1)  that  testator  used  both  the  words  '•  heira  of  her  body" 
and  **  child  or  childi*en"  in  their  legal  sense,  and  that  they  must  be  so 
interpreted ;  (2)  that  testator^s  purpose  was  to  give  in  the  first  instance, 
an  estate  tail,  to  be  reduced  to  a  life  estate  on  the  happening  of  a  certain 
contingency,  to  wit :  the  death  of  N.  before  she  married,  and  had  a  **  child 
or  children ;  '*  (S)  that  N.  had  an  estate  tail  and  **  the  other  legatees  and 
their  heirs  ^  took  an  ezeootoiy  estate  in  fee ;  (4)  that  N.  dying  leaving  no 
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child  or  children,  the  estate  tail  by  the  happening  of  that  contingency  was 
to  be  abridged,  and  the  estate  in  fee  vested  in  the  **  other  legatees  and  their 
heirs;  *'  (5)  that  the  testator  did  not  intend  the  devise  "  to  his  other  lega- 
tees and  their  heirs  "  only  in  the  event  of  the  death  of  N.,  without  children 
duiing  his  life,  but  he  referred  to  an  event  that  would  take  place  subse- 
quent to  his  death ;  (6)  that  N.  having  executed  a  deed  under  the  act  of 
January  16,  1799,  to  bar  the  entail,  also  by  such  deed  barred  the  exec- 
utory devise  given  to  the  other  legatees  of  the  testator. 

Argued  Oct  20, 1896.  Appeal,  No.  173,  Oct.  T.,  1896,  by 
defendants,  from  judgment  of  C.  P.  Washington  Co.,  May  T., 
1896,  No.  129,  on  verdict  for  plaintiff.  Before  Gbben,  Wil- 
liams, McCoLLUM,  Mitchell,  Dean  and  Fell,  J  J.  AflBrmed. 

Ejectment  for  a  tract  of  land  in  Washingfton  county.  Before 
McIlvaine,  p.  J. 

Joseph  Alexander,  late  of  the  county  of  Washington  and  state 
of  Pennsylvania,  died  on  or  about  September  8, 1834,  leaving  a 
will  dated  August  12, 1833,  and  republished  and  acknowledged 
by  the  said  testator  on  September  8, 1834. 

Testator  died  seized  of  an  estate  in  land  which  by  his  will 
above  referred  to  was  devised  to  different  persons.  To  one  of 
them,  Nancy  Ramsey,  a  granddaughter,  he  gave  the  land  in  dis- 
pute, to  take  effect  after  the  death  of  his  widow,  to  whom  he 
gave  it  during  her  natural  life.  The  portion  of  the  will  under 
which  the  plaintiff  claims  is  set  out  in  the  opinion  of  the  court. 

The  widow  of  said  testator  died  prior  to  June  20,  1881. 
Nancy  Ramsey  on  the  20th  day  of  June,  1881,  executed  and 
delivered  to  James  I.  Brownson,  Jr.,  a  deed  for  the  real  estate 
devised  to  her  in  said  will,  and  which  is  the  land  in  dispute  ; 
in  which  deed  is  set  out  that  the  said  deed  was  executed  ^^  for 
the  purpose  of  debarring  and  destroying,  and  with  the  intention 
thereby  to  debar  and  destroy,  all  estate  tail,  possession,  remainder 
or  reversion  that  the  said  Nancy  Ramsey  has  or  is  entitled  to 
in  all  and  singular  the  lands  and  tenements  thereinafter  described 
and  mentioned,  and  in  pursuance  and  by  virtue  of  an  act  of 
assembly  of  the  said  commonwealth  in  such  cases  made  and 
provided." 

On  the  said  20th  day  of  June,  1881,  James  I.  Brownson,  Jr., 
reconveyed  the  said  real  estate  to  the  said  Nancy  Ramsey,  by 
deed. 
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Nancy  Ramsey  died  February  7,  1895,  testate.  Her  will, 
dated  the      day  of  18    ,  is  recorded  in  the  office  of  the 

register  of  wills  in  will  book  No.  ,  page  ,  and  letters  of 
administration  c.  t.  a.  issued  to  J.  M.  Ralston  on  the  19th  day 
of  October,  1896. 

J.  C.  Roney,  D.  G.  Roney  and  J.  B.  Chambers  are  in  posses- 
sion of  the  land  in  dispute,  and  Joel  Truesdell,  who  is  adminis- 
trator d.  b.  n.  c.  t.  a.  of  the  estate  of  Joseph  Alexander,  deceased, 
has  been  entered  of  record  as  one  of  the  defendants. 

Upon  the  trial  of  the  case,  the  defendants  contended  that, 
under  the  will  of  Joseph  Alexander,  Nancy  Ramsey  took  only 
a  life  estate  in  the  land  devised  to  her. 

The  court  charged  as  follows  : 

This  is  au  action  of  ejectment  brought  by  the  plaintiff  in  this 
case  against  the  defendants  to  recover  a  tract  of  land  in  this 
county,  and  the  right  of  the  plaintiff  to  recover  is  a  question  of 
law,  there  being  no  dispute  whatever  in  regard  to  the  facts  in 
the  case ;  and  that  question  of  law  is,  whether  or  not  Nancy 
Ramsey,  uiider  the  will  of  Joseph  Alexander,  which  was  read 
in  your  hearing,  took  a  life  estate,  or  whether  she  took  an  estate 
in  fee  simple.  If  she  took  a  life  estate,  of  course  at  her  death 
all  interest  that  she  had  in  that  land  terminated,  and  any  inter- 
est that  anybody  pretends  to  hold  under  any  conveyance  from 
her,  either  by  deed  or  will,  would  be  invalid  :  while  on  the  other 
hand,  if  she  took  a  fee  simple  estate  under  that  will,  then  any 
conveyance  which  she  made,  either  by  will  or  deed,  would  be 
good;  and  upon  that  question  of  law  the  case  turns,  solely. 
The  court  desires,  and  the  counsel  on  both  sides  also,  that  this 
question  should  be  more  fully  discussed  at  our  argument  court 
than  it  could  be  here  to-day,  and  therefore  we  intend  to  give 
you  pro  forma  instructions  as  to  this  question  of  law,  reserving 
it  for  further  consideration,  with  the  right  to  enter  judgment 
contrary  to  your  verdict  if  we  find  the  law  is  such  as  to  require 
us  to  do  so.  For  the  present  we  instruct  you,  pro  fonna,  that 
Nancy  Ramsey  took  a  fee  simple  estate,  and  that  your  verdict 
in  this  case,  therefore,  must  be  for  the  plaintiff ;  and  we  reserve 
the  question  of  law  that  we  have  indicated  for  further  considera- 
tion, with  the  right  to  enter  a  judgment  in  favor  of  the  defend- 
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ants,  notwithstanding  your  verdict,  if  we  conclude  that  Nancy 
Ramsey  had  only  a  life  estate. 
Verdict  for  plaintiff. 

McIlvainb,  p.  J.,  subsequently  filed  the  following  opinion 
on  the  question  of  law  reserved : 

Joseph  Alexander  "left  and  bequeathed "  to  his  wife  for  Ufe 
certain  real  estate  including  the  land  in  dispute  in  this  action. 
In  his  will,  after  thus  providing  for  his  wife,  and  making  vari- 
ous bequests  to  his  children,  he  made  a  devise  in  the  language 
following : 

"  I  leave  and  bequeath  unto  my  granddaughter  Nancy  Ram- 
sey all  the  real  property  that  my  wife  enjoys  during  her  life  and 
at  my  wife's  death  I  bequeath  the  same  property  that  she  held 
during  her  life  to  Nancy  Ramsey  and  to  the  heirs  of  her  body ; 
but  if  she  should  die  and  leave  no  child  or  children  then  in 
such  a  case  the  said  property  shall  be  sold  to  the  best  advan- 
tage and  equally  divided  among  my  other  legatees  and  their 
heirs." 

The  question  reserved  and  now  for  decision  is,  did  Nancy 
Ramsey,  who  died  after  the  testator  and  his  widow,  unmarried, 
leaving  no  child  nor  children  nor  lineal  descendant,  have  at  the 
time  of  her  death,  under  this  provision  of  her  grandfather's 
will,  a  life  estate  or  an  estate  tail  in  the  lands  devised  to  her? 
If  she  had  only  a  life  estate,  then  our  instruction  to  the  jury 
to  find  for  the  plaintiff  was  wrong ;  but  if  she  had  an  estate 
tail,  then  our  instruction  was  right,  as  her  estate  had  been 
enlarged  into  a  fee  simple,  and  the  right  of  possession  at  the 
time  suit  was  brought  was  in  the  plaintiff. 

The  language  of  the  testator,  to  wit:  " I  bequeath  the  same 
property  "  (that  is,  the  property  his  widow  is  to  hold  for  life), 
'*  to  Nancy  Ramsey  add  to  the  heirs  of  her  body,"  creates  an 
estate  tail.  The  words  used  are  strictly  and  technically  words 
of  limitation.  But  these  words  follow,  "but  if  she  die  and 
leave  no  child  or  children  then  in  such  a  case  the  said  property 
shall  be  sold  to  the  best  advantage  and  equally  divided  among 
my  other  legatees  and  their  heirs," — and  they  must  be  taken 
with  what  precedes.  It  is  argued  by  the  counsel  for  the  defend- 
ants that  as  the  words  "  child  or  children  "  are  words  of  pur- 
chase therefore  the  words  "  heirs  of  her  body  "  were  used  by 
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the  testator  in  the  same  sense, — that  he  purposely  used  the 
words  "  child  or  children "  in  the  second  clause  of  this  paiu- 
graph  to  explain  in  what  sense  he  used  the  words  "  heirs  of  her 
body''  in  the  first  clause  of  the  paragraph.  And  that  the  whole 
paragraph  correctly  construed  should  read,  "  I  leave  and  be- 
queath the  said  property  to  Nancy  Ramsey  and  to  the  heirs  of 
her  body,  but  if  she  should  die  and  leave  no  heirs  of  her  body, 
by  that  I  mean  no  child  or  children,  then  in  such  case,  that  is, 
at  her  death,  the  said  property  shall  be  sold,"  etc.  This  con- 
struction would  give  to  Nancy  Ramsey  a  life  estate  which  would 
terminate  at  her  death,  she  having  died  "  unmarried  and  with- 
out child  or  children  or  other  lineal  descendant"  as  shown  by 
the  admissions  of  record. 

It  is  contended,  however,  by  the  counsel  for  the  plaintiff  that 
no  such  qualifying  effect  can  be  given  to  the  words  "  child  or 
children,"  but  that  as  the  testator  first  used  the  words  "  heirs 
of  her  body  "  it  is  ratifier  to  be  held  that  he  used  the  words 
"  child  or  children  "  in  the  same  sense, — that  is,  as  words  of 
limitation  and  not  of  purchase. 

If  it  were  necessary  to  choose  between  these  two  interpreta- 
tions, the  former  would  be  adopted,  as  ^^the  nature  of  a  devise 
over  is  always  to  be  looked  at  to  ascei^n  whether  a  definite 
or  indefinite  failure  of  issue  was  intended ; "  and  the  words 
^^  child  or  children  "  would  be  taken  as  explanatoiy  of  what  the 
testator  meant  by  the  words  "  heirs  of  her  body."  But  if  we 
can  give  to  the  words  "  heirs  of  her  body  "  and  to  the  words 
"  child  or  children  "  their  technical  meaning  without  one  modi- 
fying the  other,  and  allow  both  to  be  thus  interpreted,  we  must 
do  so.  The  presumption  is  that  the  testator  intended  that  all 
the  words  he  used  should  be  given  their  legal  signification. 
And  it  is  only  where  an  intention  to  the  contrary  clearly  ap- 
pears that  a  modified  meaning  can  be  given  to  such  words  as 
"issue,"  "heirs  of  his  body"  and  "children," 

In  our  opinion  the  testator  used  both  the  words  "  heirs  of  her 
body"  and  "child  or  children"  in  their  legal  sense,  and  that 
they  must  be  so  interpreted.  His  purpose  was  to  give,  in  the 
fiist  instance,  an  estate  tail,  to  be  reduced  to  a  life  estate  on 
the  happening  of  a  certain  contingency,  to  wit:  the  death  of 
the  first  taker  before  she  married  and  had  a  "child  or  children." 
The  happening  of  the  contingency, — the  death  of  the  first  taker 
Vol.  clxxviii — 28 
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leaving  "no  child  or  children"  was  to  abridge  the  estate  tail 
or  reduce  it  to  a  life  estate  and  make  effectual  the  devise  over 
to  "  the  other  legatees  and  their  heirs."  Nancy  Ramsey  had 
an  estate  tail,  and  "  the  other  legatees  and  their  heirs  "  took  an 
executory  estate  in  fee.  The  executory  estate  was  limited,  and 
was  to  take  effect,  after  a  definite  failure  of  issue  of  the  first 
taker.  If  there  was  no  such  failure,  then  the  estate  tail  was  to 
remain  as  though  there  had  been  no  limitation  over,  but  if  there 
was  such  a  failure  then  the  estate  tail  was  to  be  reduced  to  a 
life  estate  and  the  fee  was  to  vest  in  the  executory  devisees. 
Nancy  Ramsey  dying  leaving  no  child  or  children  the  estate 
tail,  by  the  happening  of  that  contingency,  was  to  be  abridged, 
and  the  estate  in  fee  vested  in  the  "  other  legatees  aad  their 
heiis:"  IngersoU's  Appeal,  86  Pa.  245;  Taylor  v.  Taylor,  63 
Pa.  484. 

That  the  event  of  a  person  dying  without  leaving  children 
to  survive  them  can  be  made  a  contingency  upon  which  an 
executory  devise  may  be  limited  over,  as  well  as  the  happening 
of  any  other  event,  cannot  be  questioned :  2  Washburn,  Real 
Property,  349. 

But  granting  that  an  estate  tail  was  given  to  Nancy  Ramsey 
to  be  abridged  upon  thf  happening  of  a  certain  contingency,  as 
we  have  held,  it  is  argued  that  that  contingency  did  not  happen. 
On  the  authority  of  King  v.  Frick,  135  Pa.  576,  it  is  contended 
that  the  testator  intended  the  devise  over  "to  his  other  legatees 
and  their  heirs "  only  in  the  event  of  the  death  of  the  first 
taker,  Nancy  Ramsey,  without  children,  during  his  life.  Wo 
tliink,  however,  that  that  case  can  be  distinguished  from  the 
one  in  hand.  As  was  said  in  Jessup  v.  Smuck,  16  Pa.  339, 
"the  testator  was  providing  for  the  disposition  of  his  estate 
after  his  decease,  and  must  be  supposed  to  refer  to  events  and 
their  occurrence  in  time  subsequent  to  his  death."  In  the  dis- 
position made  he  provided  that  Nancy  Ramsey  should  not  come 
into  the  enjo3rment  of  her  estate  until  after  the  death  of  his 
widow,  and  he  expected  his  widow  to  live  longer  than  he  did, 
for  he  gave  her  a  life  estate  in  the  very  land  devised  to  Nancy 
Ramsey.  The  rule  invoked  by  the  counsel  for  the  plaintiff  is 
stated  by  Powell  in  these  words :  "  But  in  cases  of  immediate 
gifts,  it  is  generally  true  that  a  bequest  over,  in  the  event  of 
the  death  of  the  preceding  legatee,  refers  to  that  event  occur- 
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ring  in  the  lifetime  of  the  testator ;  yet  this  construction  is  only 
made  ex  necessitate  ret  from  the  absence  of  any  other  period  to 
which  the  words  may  be  referred,  as  a  testator  is  not  supposed 
to  contemplate  the  event  of  himself  surviving  the  object  of  his 
bounty : "  2  Powell  on  Devises,  763-765.  In  Jessup  v.  Smuck, 
supra,  Mr.  Justice  Chambebs  says :  ^^  In  the  cases  which  limit 
the  death  to  the  testator's  lifetime,  it  is  admitted  that  it  is 
adopted  from  necessity,  in  aid  of  what  was  considered  the  gen- 
eral intent  of  the  testator,  and  was  not  applied  where  the  first 
taker  is  referred  to  or  treated  as  living  at  a  period  subsequent 
to  the  death  of  the  testator." 

Joseph  Alexander,  after  giving  a  life  estate  to  his  wife,  pro- 
vided that  "at  my  wife's  death  I  bequeath  the  same  property 
to  Nancy  Ramsey,"  etc.  No  immediate  gift  was  made  to  Nancy 
Ramsey.  She  must  wait,  not  only  until  after  the  death  of  the 
testator,  but  until  after  the  death  of  his  widow,  the  life  tenant, 
before  she  receives  anything.  The  testator  in  making  the 
devise  to  Nancy  Ramsey  "referred  to  an  event  that  would  take 
place  subsequent  to  his  death,"  to  wit :  the  death  of  his  wife, 
who  was  made  a  life  tenant  of  the  very  property  devised. 
Again,  he  provided  for  a  sale  of  the  property  and  a  distribution 
among  persons  then  in  being, — "his  other  legatees," — and 
this  provision  for  a  sale,  which,  of  course,  would  be  after  his 
deeAh^  is  connected  as  to  time  with  the  death  of  Nancy  Ramsey; 
"  if  she  die  leaving  no  child  or  children  then  in  such  a  case  (on 
the  happening  of  such  event)  the  said  property  shall  be  sold 
and  divided  equally  among  my  other  legatees." 

Taking  alone,  then,  the  will  of  Joseph  Alexander  and  the 
fact  that  Nancy  Ramsey  died  leaving  no  child  nor  children,  we 
would  say  that  the  estate  tail  terminated  at  her  death  and  the 
executory  estate  devised  to  the  "  other  legatees  and  their  heirs" 
took  effect.  But  Nancy  Ramsey,  on  the  20th  day  of  June,  1881, 
executed  the  deed  to  Jas.  I.  Brownson,  Jr.,  Esq.,  which  was 
offered  in  evidence,  and  Jas.  I.  Brownson,  Jr.,  Esq.,  reconveyed 
the  property  conveyed  to  him  back  to  her  and  her  heirs  and 
assigns.  She  died  seized  of  the  property  now  in  dispute,  claim- 
ing to  hold  a  fee-simple  title  thereto  under  the  deed  received 
from  Mr.  Brownson.  These  deeds  were  executed  in  accordance 
with  the  provisions  of  the  act  of  assembly  entitled  "  An  act  to 
facilitate  the  barring  of  entail,"  and  the  question  now  is,  was 
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the  executoiy  estate  as  well  as  the  estate  tail  barred  by  this 
deed  executed  under  the  act  of  1799.  In  Taylor  v.  Taylor,  63 
Pa.  486,  Mr.  Justice  Sharswood  says,  "  An  estate  tail  may  no 
doubt  be  subject  to  an  executory  devise  over  on  some  condi- 
tion or  event  to  take  effect  in  abridgment  or  derogation  of  it ; 
but  such  an  executoiy  devise  can  be  destroyed  by  a  common 
recovery  suffered  by  the  tenant  in  tail  which  enlarges  his  estate 
into  a  fee  and  excludes  all  subsequent  limitations,  whether  in 
remainder  or  by  the  way  of  springing  use  or  executory  devise. 
....  A  devise  over  after  an  estate  tail  on  a  definite  failure  of 
issue  is  not  an  executory  devise  but  a  remainder,  for  it  takes 
effect,  not  in  derogation  or  abridgment  of  the  preceding  estate, 
but  on  its  regular  determination,  though  only  in  the  event  of 
the  termination  of  the  estate  upon  the  death  of  the  tenant.  •  .  . 
There  is  however  not  much  importance  in  the  distinction  as  to 
the  limitation  over  after  a  definite  failure  of  the  issue  of  tenant 
in  tail,  since,  call  it  what  you  will,  executory  devise,  or  vested 
or  contingent  remainder,  it  can  be  barred  by  a  common  recovery 
or  by  deed  duly  executed  to  dock  the  entail  under  the  act  of 
assembly  of  January  16, 1799 : "  3  Smith,  388. 

"K  there  be  an  estate  tail  with  reversion  in  fee,  and  this 
reversion  in  fee  is  disposed  of  by  way  of  executoiy  devise, 
the  interest  under  the  executory  devise  will  not  be  protected. 
It  may  be  barred  by  the  common  recovery  of  the  tenant  in  tail ; 
for  as  he  may  bar  the  reversion  in  the  fee,  he  may  as  a  ct>!i- 
sequence  bar  all  estates  and  interest  derived  out  of  the  rever- 
sion : "  2  Preston's  Abstract,  121. 

"A  devise  to  A.  and  the  heirs  of  his  body,  and  if  A.  die 
under  the  age  of  twenty-two,  then  the  lands  shall  immediately 
belong  to  B.  in  fee ;  if  A.  bars  the  entail  according  to  law  dur- 
ing his  life,  the  executoiy  interest  will  also  be  barred.  B.*s 
interest  could  not  be  saved  as  a  remainder  because  it  was  to 
come  in  in  abridgment  of  A.'s  estate  taU  and  not  at  its  regular 
determination : "  2  Washburn,  R.  P.  p.  856. 

"An  executory  devise  is  generally  indestructible  by  any 
alteration  in  the  estate  out  of  or  after  which  it  is  limited,  but 
if  it  is  limited  on  an  estate  tail,  the  tenant  in  tail  can  bar  it,  as 
well  as  the  entail,  by  common  recovery  or  by  deed  enrolled,  etc., 
where  such  deed  is  by  statute  given  the  force  and  effect  of  a 
common  recovery : "  1  Bouvier's  Dictionary,  629. 
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From  these  authorities  it  will  appear  that  Nancy  Ramsey 
while  holding  the  land  in  dispute  as  tenant  in  tail,  by  her  deed 
of  June  20, 1881,  barred  not  only  the  entail  but  the  executory 
estate  given  to  the  *'  other  legatees  '*  of  the  testator,  and  whieli 
they  would  have  taken  by  the  abridgment  of  the  estate  tail 
upon  the  death  of  Nancy  Ramsey  leaving  no  child  or  children, 
had  not  such  deed  been  executed. 

In  conclusion,  our  opinion  on  the  question  of  law  reserved 
may  be  briefly  stated  as  follows  : 

1.  The  testator  used  the  words  "heirs  of  her  body  "  and  the 
words  "  no  child  or  children  "  in  their  legal  sense,  and  not  the 
one  set  of  words  as  explanatory  of  the  other. 

2.  The  first  devise  was  to  Nancy  Ramsey  and  the  heirs  of 
her  body, — an  estate  tail ;  the  devise  over  was  to  the  testator's 
"  other  legatees  "  (previously  named  and  all  in  being)  "  and 
their  heirs,"  an  estate  in  fee.  The  devise  over  was  to  take 
effect  and  the  estate  tail  to  be  abridged  on  the  happening  of  a 
contingency,  to  wit ;  the  death  of  Nancy  Ramsey  "  leaving  no 
child  or  children ; "  Nancy  Ramsey  died  leaving  no  child  or 
children;  therefore,  taking  the  will  as  the  only  evidence  of 
title,  the  land  in  dispute  would  belong  to  the  "  other  legatees  " 
(of  the  testator)  "  and  their  heirs." 

8.  The  tenant  in  tail  having  executed  the  deed  of  June  20, 
1881,  in  due  form  of  law  to  bar  the  entail,  not  only  barred  the 
entail  but  barred  the  devise  over,  and  the  deed  to  her  from 
Jas.  I.  Brownson,  Jr.,  Esq.,  vested  in  her  a  fee  simple  estate, 
which  by  her  death  and  the  probate  of  her  will  was,  at  the 
time  of  bringing  this  suit,  vested  in  the  plaintiff,  and  therefore 
judgment  must  be  entered  on  the  verdict  of  the  jury  as  re- 
turned upon  the  question  of  law  reserved. 

And  now,  September  1, 1896,  judgment  entered  on  the  ver- 
dict of  the  jury  in  favor  of  the  plaintiff  and  against  the  defend- 
ants for  the  land  in  dispute  and  described  in  the  plaintiff's  writ, 
6  cents  damage  and  costs. 

Error  cungned  was  in  entering  judgment  for  plaintiff  on  the 
question  of  law  reserved. 

jB.  W.  Irwin^  with  him  J.  M.  Dickson^  for  appellants. — All 
the  words  of  a  will  must  stand  in  their  most  usual  meaning, 
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without  regard  to  their  etymological,  their  abstract  or  technical 
meaning. 

The  last  clause  shall  govern  where  there  is  doubt  as  to  the 
meaning ;  or  shall  be  used  to  qualify  and  explain  the  premises. 

Where  an  indefinite  failure  of  issue  is  intended  an  estate  tail 
is  not  created:  Findley  v.  Riddle,  3  Binn.  166;  Carter  v. 
McMichael,  10  S.  &  R.  431 ;  Walker  v.  Milligan,  45  Pa.  178; 
Wynn  v.  Story,  38  Pa.  166 ;  Taylor  v.  Taylor,  63  Pa.  487 ; 
Bedford's  App.,  40  Pa.  18 ;  Hill  v.  Hill,  74  Pa.  173. 

The  time  the  devise  over  is  to  take  effect,  or  the  contingency 
upon  which  the  estate  is  limited,  is  important  as  determining 
whether  a  definite  or  an  indefinite  failure  of  issue  is  intended ; 
and  also  what  estate  the  first  taker  took:  Snyder  s  App.,  95  Pa. 
174;  Miller's  Est.,  146  Pa.  561. 

The  word  "  leaving  "  or  "  leave,"  as  applied  and  explained  in 
Gerhard's  Est.,  160  Pa.  259,  is  sufficient  to  confine  the  time  of 
the  termination  of  the  estate  to  the  death  of  the  first  taker. 

The  use  of  the  word  children  indicates  that  the  testator 
intended  a  failure  of  children  and  not  a  failure  of  issue  gen- 
erally. The  testator  having  directed  a  sale  of  the  land  and  a 
distribution,  must  have  intended  this  to  take  effect  on  the  death 
of  the  first  taker. 

The  distinction  between  the  failure  of  issue  generally,  and 
children,  or  a  failure  at  a  definite  time,  is  that  which  determines 
the  question  of  the  extent  of  the  estate :  Eichelberger  v.  Bar- 
nitz,  9  Watts,  450;  Ray  v.  Alexander,  146  Pa.  242. 

Albert  S.  Sprowlsj  with  him  M.  L.  A,  and  B.  E.  McCrackeng 
and  J.  Q.  McOiffen^  for  appellee. — ^We  insist  that  the  expres- 
sion, "  but  if  she  should  die  and  leave  no  child  or  children  then 
in  such  a  case  said  property  shall  be  sold,"  was  not  intended  by 
the  testator  to  qualify  the  estate  which  he  had  already  given  to 
Nancy  Ramsey  and  tiie  heirs  of  her  body,  but  that  the  testator 
intended  the  expression,  '^  but  if  she  should  die  and  leave  no 
child  or  children  then  in  such  a  case,"  to  be  accepted  in  the 
sense  in  which  he  made  use  of  the  prior  expression,  "heirs  of 
her  body ; "  and  that  the  words,  "  child  or  children,"  and  "  heirs 
of  her  body,"  were  used  to  convey  the  same  meaning :  Auman 
V.  Auman,  21  Pa.  347;  Hiester  v.  Yerger,  166  Pa.  446;  Oris- 
well's  App.,  41  Pa.  288;  Physick's  App.,  50  Pa.  128;  Littie*3 
App.,  117  Pa.  29. 
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Superadded  words  of  limitations  alone  will  not  make  '*  heirs 
of  the  body  "  words  of  purchase :  Hawkins  on  Wills,  184 ;  Jar- 
man  on  Wills,  387;  Criswell's  App.,  41  Pa.  291;  Paxson  v. 
Lefiferts,  8  Rawle,  69 ;  George  v.  Morgan,  16  Pa.  95 ;  Grimes 
V.  Shirk,  169  Pa-  85 ;  2  Jarman  on  Wills,  6th  ed.  p.  398. 

Further,  we  contend  that  if  another  rule  of  construction  were 
to  be  applied  in  this  case,  the  result  would  be  to  give  an  estate 
tail  to  Nancy  Ramsey.  It  is  that  where  there  is  a  devise  over 
after  the  happening  of  a  certain  event,  and  no  time  is  fixed  for 
the  occurrence  of  the  contingency,  it  is  held  to  be  an  event 
intended  to  take  place  in  the  lifetime  of  the  testator :  King  v. 
Frick,  185  Pa.  575;  Seibert  v.  Wise,  70  Pa.  147;  Fmney's 
App.,  118  Pa.  11 ;  Linn  v.  Alexander,  59  Pa.  47. 

Per  Cxtbiam,  November  11, 1896:  ' 

The  judgment  in  this  case  is  afiSrmed  on  the  opinion  of  the 
learned  court  below. 


John  H.  Aufderheide  v.  John  Frederick  Schroeder,  S.  A. 
Will,  John  Alburger  and  John  F.  Steer,  trading  as 
Alburger,  Steer  &  Co.,  Redman  B.  Ellison,  John  B. 
Ellison,  William  R.  Ellison  and  Henry  H.  Eillisen,  Co- 
partners as  John  B.  Ellison  &  Sens,  Frederick  Schmunk, 
Third  National  Bank  of  Pittsburg,  C.  F.  Hageman  and 
William  Hageman,  Appellants. 

Promissory  notes^Extensions—Deed  of  real  estate  as  collateral  security 
fornotes. 

A  deed  of  real  estate  recited  that  the  grantee  had  indorsed  for  the  grantor 
promissory  notes  aggregating  $7,000,  and  that  the  grantee  contemplated 
the  indorsement  of  sundry  other  notes  for  the  grantor  «*  in  renewal  or 
extension  of  same.^^  The  deed  provided  that  upon  the  grantor^s  failure 
*'  to  pay  or  procure  the  renewal  or  extension  of  any  one  or  more  of  said 
notes  at  any  time/^  the  grantee  should  sell  the  property  and  apply  the  pro* 
ceeds,  after  payment  of  expenses,  *«to  the  payment  of  all  unpaid  notes, 
whether  due  or  not.^  The  deed  was  dated  July  5, 1892.  Later  iu  the  same 
month  the  grantor  defaulted  in  payment  of  two  notes  aggregating  $8,800, 
which  the  grantee  then  paid,  and  in  December,  1892,  new  notes  were  made, 
which  the  evidence  tended  to  show  were  renewals  of  the  notes  paid  in  July. 
When  these  notes  matured,  they  were  renewed  by  one  note  for  $4,000. 


Digitized  by 

L     


Google 


440    AUFDERHKIDE  v,  SCHROEDER  et  al.,  Appellante. 

Syllabas—Assignments  of  Error.  [178  Piu 

Subsequently  various  judgments  were  entered  against  the  grantor.  On 
December  4,  1895,  the  gi'antee  filed  a  bill  in  equity  for  a  decree  permitting 
liim  to  sell  the  real  estate.  The  court  in  its  findings  included  the  $4,000 
as  a  renewal  of  notes  which  formed  part  of  the  $7,000  named  in  the  deed. 
The  judgment  ci*editors  objected  that  this  note  was  not  an  extension  of  the 
notes  which  the  grantee  had  paid  in  July,  1892.  The  court  entered  a 
decree  in  accordance  with  its  findings.  Held,  that  the  decree  should  be 
affirmed. 

Argued  Oct.  21,  1896.  Appeal,  No.  68,  Oct  T.,  1896,  by 
defendants,  from  decree  of  C.  P.  No.  1,  Allegheny  Co ,  March  'l\ 
1896,  No.  3,  on  bill  in  equity.  Before  Green,  Williams, 
McCoLLUM,  Mitchell,  Dean  and  Fell,  JJ.    AflBrmed, 

Bill  in  equity  for  a  decree  to  permit  complainant  to  sell  real 
estate,  to  pay  notes  for  which  the  title  was  held  as  security. 

From  the  pleadings  and  proof  it  appeared  that  on  July  5, 1892, 
John  Frederick  Schroeder  conveyed  to  John  H.  Aufderheide 
certain  real  estate  in  the  city  of  Pittsburg ;  the  deed  containing 
the  following  provisions : 

"Whereas  said  Jolin  H.  Aufderheide  has  endorsed  sundry 
notes  for  said  John  F.  Shroeder,  and  now  held  by  Fifth  Avenue 
Bank  of  Pittsburg,  and  in  the  aggregate  amounting  to  seven 
thousand  ($7,000)  dollars.  And  whereas  said  Aufderheide 
contemplates  the  endorsement  of  sundry  other  notes  for  said 
Schroeder  in  renewal  or  extension  of  same.  Witnesseth  that 
this  conveyance  is  made  to  said  Aufderheide  in  trust  for  the 
following  uses  and  purposes  and  no  others,  viz  :  That  until  said 
notes  have  been  all  paid  or  default  has  been  made  in  any  one  or 
more  of  them,  said  Schroeder  shall  have  the  use  and  occupancy 
of  said  property,  said  Schroeder  to  pay  all  taxes,  insurance  and 
repairs  thereon,  and  upon  his  failure  to  pay  or  procure  the 
renewal  or  extension  of  any  one  or  more  of  said  notes  at 
anytime,  said  Aufderheide  shall  sell  the  said  property  herein 
described  on  such  terms  and  to  such  persons  and  at  such  price 
as  he  may  think  best,  and  apply  the  money,  after  deducting  all 
expenses,  to  the  pa3rment  of  all  unpaid  notes,  whether  due  or 
not,  endorsed  by  said  Aufderheide  for  said  Schroeder,  and  pay 
the  balance,  if  any,  to  said  Schroeder.  Upon  the  payment  of 
all  of  said  notes  endorsed  by  said  Aufderheide,  said  Auf der- 
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heide  shall  reconvey  said  property  herein  described  to  said 
Schroeder  or  his  heirs." 

On  October  12,  1895,  Schroeder  made  a  deed  of  voluntary 
assignment  of  all  his  property,  including  the  house  and  lot 
conveyed  to  Aufderheide,  to  S.  A.  Will  Esq.,  for  the  benefit  of 
his  creditors.  Prior  to  the  delivery  of  said  deed  of  voluntary 
assignment,  judgments  were  entered  against  said  Schroeder  in 
the  courts  of  common  pleas  of  Allegheny  county,  which  were  liens 
upon  all  his  real  estate  in  said  county  at  the  time  said  assignment 
was  made,  in  favor  of  the  following  parties,  viz :  F.  Schmunk, 
$2,635 ;  Third  National  Bank  of  Pittsburg,  $3,350 ;  E.  R.  Haw- 
kins &  Co.,  $534.25 ;  Alburger,  Stoer  &  Co.,  $2,199.60,  and 
$1,118,  respectively,  and  John  B.  Ellison  &  Sons,  $2,362.33. 

The  testimony  showed  that  in  July,  1892,  Shroeder  defaulted 
in  the  payment  of  two  notes,  one  for  $2,500  and  the  other  for 
$1,300,  which  Aufderheide  then  paid.  In  December,  1892,  new 
notes  were  given  which  were  claimed  to  be  renewals  of  the  notes 
paid  in  July.  These  notes  were  subsequently  renewed  by 
another  note  for  $4,000  dated  July  15,  1895,  and  maturing 
November  18, 1895.  Schroeder  failed  to  pay  this  note,  and  on 
December  4, 1895,  Aufderheide  filed  this  bill  praying  the  court 
to  decree  that  Schroeder  had  made  default  in  paying  said  note, 
or  in  procuring  its  renewal  or  extension ;  that  the  amount,  which 
he  be  allowed  to  collect  from  said  property,  be  fixed,  and  that 
he  be  authorized  to  sell  said  property  and  apply  the  proceeds, 
after  the  payment  of  costs  and  expenses  of  the  proceedings,  and 
the  amount  due  him  as  indorser  on  said  notes,  to  S.  A.  Will, 
assignee  of  Shroeder,  or  to  such  of  his  creditors  as  might  be 
entitled  thereto. 

To  this  bill  the  appellants  filed  an  answer  admitting  all  the 
averments  of  the  bill,  except  the  amount  alleged  to  be  due, 
demanding  proof  that  the  proceeds  of  sale  of  said  property 
should  be  applied  to  the  notes  referred  to  in  said  bill,  which  in 
no  event  can  exceed  $7,000,  and  averring  that  all  moneys  realized 
from  said  property,  except  so  much  thereof  as  might  be  applied 
to  the  payment  of  such  notes  as  might  be  shown  to  be  within 
the  terms  of  the  trust,  taxes  unpaid  and  costs,  should  be  applied 
to  the  aforesaid  judgments,  in  the  order  in  which  the  same  had 
been  entered. 
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The  court  filed  the  following  opinion : 

1.  That  the  plaintiff  is  only  entitled  to  sell  for  such  indorse- 
ments, renewals,  and  extensions  of  notes  held  by  the  Fifth 
Avenue  Bank,  of  Pittsburg,  as  shall  not  exceed  the  sum  of 
$7,000. 

2.  The  amount  now  due  on  said  indorsements,  renewals  and 
extensions  is  $7,000,  to  which  interest  must  he  added,  vizt 
$1,470,  making  the  whole  sum  now  due  $8,470. 

8.  That  the  allegations  in  the  fourth  paragraph  of  plaintifTs 
bill,  setting  out  the  list  of  judgments  against  Schroeder,  and 
the  dates  thei*eof,  are  true. 

4.  That  on  October  12, 1895,  Schroeder  made  a  deed  of  vol- 
untary assignment,  including  the  property  conveyed  in  the  deed 
in  this  bill,  to  S.  A.  Will,  Esq.,  for  the  benefit  of  creditors. 

5.  That  the  said  Schroeder  has  failed  to  pay  or  procure  the 
extension  of  a  certain  promissory  note  for  $4,000,  upon  which 
the  plaintiff  is  indorser,  which  note  came  due  on  the  18th  day 
of  November,  1895 ;  and  said  note  was  duly  protested  for  non- 
payment. Said  note  is  a  note  given  in  renewal,  or  extension 
of  another  note  or  notes  constituting  a  portion  of  said  notes 
amounting  to  $7,000,  named  in  said  deed  to  plaintiff. 

6.  That  said  Schroeder  is  now  in  possession  of  the  lot  or  piece 
of  ground  described  in  plaintiffs  bill,  and  has  made  default  in 
the  payment  of  the  second  instalment  of  city  taxes  thereon  for 
the  year  1895,  due  in  September,  1895,  amounting  to  the  sum 
of  $62.85. 

It  follows  therefore  from  the  finding  of  these  facts  that  the 
plaintiff  is  entitled  to  exercise  the  power  of  sale  of  the  real 
estate  described  in  his  deed,  according  to  its  provision. 

Let  a  deci*ee  be  drawn  up  in  accord  with  these  findings  and 
submitted  to  counsel.    A  counsel  fee  of  $100  is  allowed. 

We  also  think  the  plaintiff  should  be  allowed  to  bid  at  his 
sale  of  the  property,  and  it  is  so  ordered. 

A  decree  was  entered  in  accordance  with  the  opinion. 

ErroTZ  assigned  were  (1,  2)  the  fiist  and  second  findings  of 
facts ;  (8)  the  finding  that  the  note  of  $4,000,  maturing  Novem- 
ber 18, 1896,  had  been  given  in  renewal  or  extension  of  another 
note  or  notes,  constituting  a  portion  of  the  notes  amounting  to 
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$7,000  named  in  the  deed  of  trust ;  (4)  in  allowing  a  counsel 
fee  of  $100  dollars;  (5)  decree  of  the  court 

James  R.  Sferrettj  with  him  James  S.  Taung^  S.  U.  Trent^  for 
appellants. — The  notes  given  in  December  were  not  renewals 
of  the  noted  paid  in  July,  and  complainant  is  therefore  not  en- 
titled to  have  them  included  among  those  which  are  to  be  paid 
from  the  proceeds  of  the  sale. 

Henry  A.  DaviSj  with  him  Christopher  Magee^  Jr.^  for  appel- 
lees.— Our  position  is,  first,  that  a  note  being  merely  an  evidence 
of  indebtedness,  a  renewal  of  the  debt  some  months  after  its 
maturity  by  taking  notes  for  identically  the  same  amount,  with 
identically  the  same  security,  is  as  much  a  renewal  or  extension 
of  the  notes  as  if  the  new  notes  had  been  made  the  day  of  the 
maturity  of  the  old.  Second,  that  if  the  court  should  not  hold 
this  view  to  be  correct,  but  should  hold  the  payment  of  an  over- 
due note  by  the  indorser  to  be  a  satisfaction  and  exting^hment 
of  the  debt,  it  will  not  aflfect  our  right  to  recover  the  amount 
because,  if  Aufderheide  paid  the  $1,300  and  the  |2,500  notes 
after  they  became  due,  as  the  uncontradicted  testimony  shows 
he  did,  the  event  had  then  happened  which  gave  him  a  right 
to  sell  the  property ;  and  having  a  right  to  sell  it  he  had  a  right 
to  retain  the  amount  of  all  notes  then  extant  and  indorsed  by 
him,  as  well  as  the  amount  of  the  ones  paid  by  him,  out  of  the 
proceeds  of  the  sale,  amounting  admittedly  to  a  larger  sum  than 
the  $7,000  named  in  the  deed,  viz :  to  the  sum  of  $8,800. 

Pbb  Cttbiam,  November  11, 1896 : 

An  examination  of  the  testimony  in  this  case  convinces  us 
that  the  findings  of  fact  and  decree  made  by  the  learned  court 
below  are  correct  in  every  particular.  There  was  not  only 
abundant  testimony  to  support  them  but  any  other  decree  made 
on  the  testimony  would  have  produced  an  unjust  result. 

Decree  afi&rmed  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellants. 
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^1        William   Harrington,  Alfred   Harrington   and  Charles 


444|       Beecher,  trading  as  Harrington  Bros.,  v.  Florence  Oil 
'5271       Company,  Appellant. 

Equity — JurisdicUan —  Practice, 

A  bill  in  equity  will  not  be  dismissed  for  want  of  jurisdiction  after  ref- 
erence to  a  master,  the  taking  of  a  large  amount  of  testimony,  and  the 
ineuning  of  heavy  costs,  although  the  controveray  concerns  merely  an 
alleged  breach  of  contract  and  a  claim  for  unliquidated  damages. 

Equity — Account  render— Jurisdiction. 

Where  an  action  of  account  render  will  lie  in  Pennsylvania  between  ten* 
ants  in  common,  a  court  of  equity  has  concurrent  jurisdiction. 

Plaintiffs  and  defendant  were  tenants  in  common  of  an  oil  lease.  The 
defendant  kept  all  the  accounts  pertaining  to  the  lease,  made  all  pur- 
chases, paid  bills,  and  fuinished  plaintiffs  statements  from  time  to  time, 
deducting  plaintiffs'  propoition  of  the  expenses.  Held,  that  plaintiffs 
might  maintain  a  bill  in  equity  for  an  account  against  defendant. 

Tenants  in  common — Negligence — Oil  well, 

Plaintiffis  and  defendant  were  tenants  in  common  of  an  oil  lease ;  plain- 
tiffs owning  one  sixth  and  defendant  five  sixths  in  the  lease.  Plaintiffs 
drilled  a  well  under  contract  with  defendant,  and  by  reason  of  defendant's 
delay  in  furnishing  casing  the  well  was  destroyed  by  the  falling  in  of  the 
sides.  Held,  that  the  plaintiffs  and  the  defendant  should  bear  the  loss  of 
tlie  well  in  proportion  to  their  respective  interests. 

Argued  Oct.  29,  1896.  Appeal,  No.  74,  Oct.  T.,  1896,  by 
defendant,  from  decree  of  C.  P.  No.  8,  Allegheny  Co.,  Aug.  T., 
1 896,  No.  449,  on  bill  in  equity.  Before  Stbbbbtt,  C.  J.,  Gbben, 
Williams,  McCollum,  Mitchbll,  Dean  and  FtoL,  JJ.  Af- 
firmed. 

Bill  in  equity  for  an  account. 

The  case  was  referred  to  John  G.  MacConnell,  Esq.,  who 
reported  as  follows : 

On  February  25, 1892,  the  firm  of  Friday,  Keil  &  Company 
and  Harrington  Brothers  entered  into  the  following  contract, 
the  same  having  been  printed  and  signed,  as  follows,  on  behalf 
of  the  plaintiffs,  **  Friday,  Keil  &  Co.,'*  and  on  behalf  of  the 
defendant,  "  Harrington  Brothers." 

^^  This  memorandum,  made  the  25th  day  of  February,  A.  D. 
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1892,  between  Friday,  Keil  &  Company,  of  Pittsburg,  Pennsyl- 
vania, as  parties  of  the  first  part,  and  Harrington  Bros.,  of 
Washington,  Pa.,  as  parties  of  the  second  part,  witnesseth : 

"  That  whereas.  The  parties  of  the  first  part  are  the  owners 
of  a  certain  lease  for  oil  and  gas  purposes,  made  February  19, 
1892,  by  James  R.  Kelso,  guardian  of  Arthur  Robb,  et  al.,  to 
C.  B.  Shaffer  and  J.  T.  Keil,  of  a  certain  tract  of  land  situate 
in  South  Fayette  township,  Allegheny  county,  bounded  on  the 
north  by  lands  of  F.  Mankedick ;  on  the  east  by  lands  of  Ben- 
jamin Kelso ;  on  the  south  by  lands  of  Mrs.  Campbell,  and  on 
the  west  by  lands  of  James  McEwen,  containing  seven ty-six 
and  one  half  acres,  subject  to  certain  rents  or  royalties,  and 
upon  terms  and  conditions  in  said  lease  set  forth.  And  whereas. 
The  parties  of  the  second  part  are  willing  to  drill  and  complete 
a  well  on  said  premises  for  an  interest  in  said  lease. 

"  Now  it  is  agreed  as  follows,  to  wit : 

**  1.  The  parties  of  the  second  part  agree  that  they  will  com- 
mence forthwith  and  at  their  own  cost  and  expense  pixxieed 
continuously  with  diligence  and  without  delay,  to  erect  a  der- 
rick and  drill,  finish  and  complete  a  well,  in  good  producing 
order  and  condition,  in  manner  as  wells  are  usually  completed 
in  good  producing  condition  in  that  vicinity.  In  case  the  well 
so  to  be  drilled  shall  be  a  producing  well,  the  parties  of  the 
second  part  shall  also,  at  their  cost  and  expense,  furnish  and 
set  up  such  tankage  as  may  be  needed  for  the  successful  opera- 
tion of  said  welL 

**  2.  Upon  the  said  well  being  completed  and  put  in  good 
producing  order  and  condition  as  before  provided,  the  parties 
of  the  first  part  agree  to  transfer,  set  over  and  assign  unto  the 
parties  of  the  second  part,  an  undivided  onensixth  of  the  lessee's 
interest  in  the  said  lease,  under  and  subject  to  the  terms  and 
conditions  thereof.  It  is  understood  that  tubing  and  sucker 
rods  necessary  to  pump  said  well,  the  cost  of  same  shall  be 
borne  by  the  parties  in  interest  in  proportion  to  their  respective 
holdings. 

"  8.  If  the  well  so  to  be  drilled  be  a  paying  well,  the  derrick, 
engine,  boiler,  casing,  tubing,  tankage,  and  everything  used  in 
and  about  the  operation  of  said  well  shall  belong  to  the  parties 
hereto  as  if  part  of  the  said  leasehold ;  that  is  to  say,  the  parties 
of  the  first  part  shall  have  a  five-sixth  interest  therein,  and  the 
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parties  of  the  second  part  shall  have  a  one-sixth  interest  therein; 
but  if  the  said  well  be  not  a  paying  well,  the  property  above 
mentioned  and  used  in  and  about  tlie  completion  of  said  well, 
shall  belong  to  the  parties  of  the  second  part. 

*'4.  If  any  controversy  arises  in  relation  to  the  drilling 
through  the  coal  on  said  premises,  the  parties  of  the  second 
part  shall  not  be  required  to  pay  any  part  of  the  expenses 
incurred  in  the  settlement  thereof. 

*^  5.  After  the  conviction  of  the  first  well  all  expenses  in- 
curred in  developing  or  operating  upon  said  premises  by  the 
parties  hereto,  shall  be  borne  by  them  in  proportion  to  their 
respective  interests,  and  the  parties  of  the  second  part  are  to 
have  the  first  opportunity  of  taking  contracts  for  drilling  wells, 
provided  they  will  contract  on  as  reasonable  terms  as  other 
reliable  contractors." 

The  defendant  in  its  answer  admits  the  following  facts  to 
be  true,  viz : 

(d)  February  19, 1892,  James  R.  Kelso,  guardian  of  Arthur 
Robb  et  al.,  entered  into  a  written  contract  with  C.  B.  Shaffer 
and  J.  T.  Keil,  for  a  certain  tract  of  land  situate  in  South  Fay- 
ette township,  Allegheny  county,  Pennsylvania,  containing 
seventy-six  and  one  half  acres,  for  oil  and  gas  purposes. 
(6)  This  leasehold  was  on  Febi-uary  26,  1892,  assigned  and 
transferred  to  William  J.  Friday,  J.  T.  Keil  et  al.,  composing 
the  firm  of  Friday,  Keil  &  Co.  ((?)  On  the  same  day,  Friday, 
Keil  &  Co.  entered  into  a  contract  with  the  plaintiffs,  to  drill, 
complete  and  put  in  satisfactory  producing  order,  a  well  upon 
said  leasehold ;  said  weU  was  completed  and  accepted  in  pur- 
suance of  said  agreements,  and  the  plaintiffs  in  consideration 
of  the  performance  of  the  said  contract  on  their  part,  had 
assigned  to  them  an  undivided  one  sixth  interest  in  said  lease- 
hold. (c2)  Having  thus  become  interested  in  said  leasehold  to 
the  extent  of  a  one  sixth  interest  therein,  after  the  completion 
of  the  first  well,  all  expenses  incurred  in  developing  or  operat- 
ing said  leasehold  should  be  borne  by  them  (plaintiffs  and 
defendant)  in  proportion  to  their  respective  intere&ts ;  that  is, 
the  defendant  should  bear  five  sixths  interest  of  the  same,  and 
plaintiffs  a  one  sixth  interest  of  the  same,  (e)  The  plaintiffs 
should  have  the  first  opportunity  of  taking  contracts  for  drill- 
ing wells  on  said  leasehold  premises,  provided  they  would  con* 


Digitized  by 


Google 


HARRINGTON  BROS.  v.  FLORENCE  OIL  CO.,  Appellant  447 

1896.]  Master's  Report. 

tract  to  drill  the  same  on  as  reasonable  terms  as  other  reliable 
contractors. 

The  master  finds  as  a  fact  that  plaintiffs  under  this  contract 
drilled  upon  the  leasehold  premises  in  question  wells  known 
and  designated  as  "Number  One,"  "Number  Two,"  "Number 
Three,"  Number  Four,"  "Number  Five,"  "Number  Six,"  and 
"  Number  Seven." 

(/)  That  subsequently  to  February  26, 1892,  Friday,  Keil  & 
Co.  sold  and  transferred  their  interest  in  said  leasehold  prem- 
ises to  The  Florence  Oil  Company,  a  corporation  created  under 
the  laws  of  the  commonwealth  of  Pennsylvania,  and  plaintiffs 
continued  to  drill  wells  upon  said  leasehold  premises  for  said 
corporation  under  the  agreement  of  February  25, 1892,  made 
with  Friday,  Keil  &  Co. 

Between  the  4th  and  16th  days  of  July,  1892,  plaintiffs  com- 
menced to  drill  well "  Number  Six,"  on  said  leasehold  premises. 
Being  located  in  the  "  McDonald  Field,"  wells  drilled  in  this 
field  had  to  be  drilled  through  the  coal  measure.  In  this  case, 
as  in  the  majority  of  the  farms  in  this  particular  field,  the  coal 
measures  had  been  sold  by  the  owners  of  the  farm,  and  had 
become  vested  in  other  parties,  who  were  working  the  same. 
Owing  to  the  fact  that  there  was  at  this  time  a  pending  and 
undetermined  conflict  between  the  owners  of  the  coal  and  the 
operators,  as  to  the  rights  of  the  owners  of  the  surface  and  the 
underlying  strata  below  the  coal  and  the  oil  operators  as  to 
their  right  to  drill  through  the  coal,  the  oil  operators,  in  drilling 
their  wells  in  this  district,  commenced  the  "  spudding "  of  a 
well  of  a  diameter  of  thirteen  (18)  inches,  and  drilled  it  this 
size  to  below  the  coal,  so  that  a  ten  (10)  inch  casing  could  be 
put  in  the  weU  to  some  point  sufficiently  far  enough  below  the 
coal,  so  as  to  protect,  in  so  far  as  they  could,  the  coal  workings 
from  injury  by  leakings  of  oil  into  the  same,  or  escape  of  gas 
into  the  mines,  and  jeopardizing  the  lives  and  limbs  of  the 
miners  working  therein,  as  well  as  the  mine  itself.  After  drill- 
ing through  the  coal,  the  diameter  of  the  weU  was  reduced  to 
ten  inches,  and  was  drilled  of  this  diameter  to  the  depth  of 
about  seven  hundred  feet,  or  what  is  known  by  those  engaged 
in  drilling  wells  in  this  district  as  the  "  hurry  up  sand." 

From  the  evidence  it  appears  that  between  the  point  when 
the  thirteen  inch  casing  stopped  and  the  bottom  of  the  "  huny 
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up  sand,"  there  was  neither  cave  nor  water  to  any  extent  foond, 
and  therefore  no  necessity  for  putting  in  an  eight  and  a  quarter 
inch  casing.  From  the  bottom  of  the  "hurry  up  sand,"  the 
diameter  of  the  well  was  reduced  to  eight  inches,  and  this  well 
"  Number  Six  "  was  drilled  that  diameter  to  the  distance  of  one 
thousand  two  hundred  and  eighty  feet  from  the  surface.  Hav- 
ing gone  this  distance  it  became  necessary  to  put  in  the  six  and 
a  quarter  inch  casing,  for  the  purpose  of  casing  off  the  water, 
etc.  Having  reached  this  point  in  drilling  the  well,  and  it 
being  necessary  to  case  the  well,  plaintiffs  called  upon  defend- 
ant to  furnish  the  necessary  casing.  This  was  early  in  August, 
1892.  Casing  was  placed  by  defendant  near  the  well,  and  plain- 
tiffs commenced  lowering  it  into  the  well,  and  continued  to 
do  so  until  all  the  casing  furnished  by  defendant  had  been  used, 
when  it  was  found  that  there  was  lacking  from  one  hundred 
and  seventy  to  two  hundred  feet  of  casing.  Plaintiffs  swung 
the  casing  already  lowered,  and  whilst  waiting  for  additional 
casing,  that  portion  of  the  weU  became  fastened,  and  being 
unable  to  either  raise  or  lower  it,  the  well  had  to  be  and  was 
abandoned. 

It  is  under  this  state  of  facts  that  the  present  contention 
arose. 

The  testimony  bearing  upon  the  furnishing  of  the  casing  is 
as  follows : 

[The  master  here  quotes  testimony  covering  eight  pages  of 
appellants'  paper-book.  As  exceptions  were  taken  to  his  find- 
ings of  fact,  only  its  extreme  length  excludes  it.] 

Under  this  testimony  I  am  requested  by  plaintiffs  to  find  a 
certain  state  of  facts,  and  the  defendant  requests  me  to  find  a 
certain  other  state  of  facts.  Before  citing  the  different  requests, 
I  may  state  that  the  requests  of  the  defendant  appear  to  the 
mind  of  the  master  to  raise  a  mixed  question  of  law  and  fact. 
For  this  reason  I  shall  determine  the  requests  of  the  plaintiffs, 
as  they  more  clearly  raise  questions  of  fact.  In  so  far  as  my 
findings  of  fact  are  in  favor  of  the  plaintiffs,  they  naturally 
affect  the  requests  of  defendant  in  so  far  as  those  facts  are  con- 
cerned. 

From  the  weight  of  the  testimony  offered  and  presented  to 
me,  I  find  the  following  facts,  viz : 

"1.  That  defendant  assumed  the  obligation  to  supply  the 
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six  and  one  quarter  inch  casing  for  well  No.  6,  and  have  it  at  the 
well  in  sufficient  quantities  when  wanted."  From  the  wording 
of  the  contract  and  the  evidence,  I  find  this  request  in  favor  of 
the  plaintiffs. 

"  2.  That  the  defendant  failed  to  comply  with  this  under- 
taking." The  weight  of  the  evidence  shows  that  the  defendant 
failed  to  furnish  six  and  one  quarter  inch  casing,  after  notice, 
in  sufficient  quantities  to  case  off  the  salt  water;  and  upon 
notice  of  such  deficiency,  some  five  or  six  hours  thereafter,  fur- 
nished some  three  hundred  feet  of  new  casing. 

"  8.  That  for  the  want  of  sufficient  supply  of  said  casing  at 
the  said  weU  when  needed^  the  said  well  was  lost  or  destroyed, 
and  an  abandonment  thereof  became  unavoidable;  that,  in  con- 
sequence of  such  abandonment,  the  plaintiffs  were  compelled  to 
pay,  and  did  pay,  the  sum  of  $2,449.40."  It  is  evident  from 
the  testimony  that  a  sufficient  supply  of  six  and  one  quarter  inch 
casing  had  not  been  supplied  by  the  defendant  to  plaintiffs  to 
permit  them  to  case  off  the  salt  water  draining  into  well  No.  6. 
As  the  fact  whether  the  well  was  lost  or  destroyed  and  an 
abandonment  thereof  became,  unavoidable,  does  not  depend 
entirely  upon  this  one  act,  but  a  question  of  contributory  negli- 
gence (if  I  may  so  call  it)  on  the  part  of  the  plaintiffs,  arises 
from  the  fact  that,  when  they  found  that  a  sufficient  amount  of 
casing  had  not  been  furnished  by  defendant,  whether  they  were 
justified  in  permitting  the  one  thousand  one  hundred  feet  of 
casing  to  swing  in  the  well  knowing  the  well  to  be  in  what  is 
known  as  caving  territory.  In  the  judgment  of  the  master,  the 
defendant  under  its  contract,  knowing  the  depth  at  which  oil 
was  obtained  in  this  (the  McDonald)  field,  and  the  known  sands 
through  which  the  wells  had  to  be  drilled,  and  this  being  the 
SLxtli  well  drilled  on  this  lease  by  plaintiffs  for  defendant,  it 
was  a  duty  incumbent  upon  defendant  through  its  officers  to 
furnish  six  and  one  quarter  inch  casing,  after  notice  of  the  need 
of  same,  and  in  sufficient  quantities  to  case  off  the  salt  water 
encountered.  Plaintiffs  having  proceeded  under  the  usual  mode 
to  string  and  lower  the  casing  furnished  them,  when  they  found 
there  was  a  deficiency  in  the  number  of  feet  of  casing  for  the 
purpose  of  casing  the  well  to  the  depth  required,  and  having 
given  notice  to  the  farm  boss  of  defendant  of  such  deficiency, 
I  find  as  a  fact  that  plaintiffs'  swinging  the  one  thousand  one 
Vol.  clxxviii— 29 
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hundred  feet  of  casing  already  lowered  in  this  well  upon  the 
elevators,  awaiting  the  arrival  of  additional  casing,  was  not 
negligence  on  their  part ;  the  testimony  shows  the  caving  in 
this  field  to  be  in  or  near  what  is  known  as  the  salts,  and  by 
reason  of  plaintiffs  being  compelled  to  wait  for  this  additional 
casing,  said  well  No.  6  was  lost  or  destroyed,  and  an  abandon- 
ment thereof  became  unavoidable,  but  the  loss  or  cost  of  the 
drilling  of  said  well  should  not  be  charged  wholly  upon  the 
plaintiffs.  As  to  the  amount  of  such  loss,  my  finding  in  rela- 
tion thereto  is  made  in  another  part  of  my  report. 

"  4.  That  the  weight  of  the  evidence  tends  to  show  that  the 
plaintiffs  were  not  in  fault  because  they  allowed  the  said  casing 
to  remain  in  well  No.  6  wliile  waiting  for  more  to  finish  it  to 
the  depth  to  which  it  had  been  bored."  I  find  this  request  to 
be  true.  The  evidence  shows  that  plaintiffs,  after  discovering 
that  a  sufficient  amount  of  casing  had  not  been  furnished,  gave 
notice  without  delay  to  the  farm  boss  of  such  deficiency,  and 
then  did  that  which,  in  their  judgment  as  drillers  of  oil  wells, 
was  the  best  for  the  parties  in  interest;  the  bottom  of  the  string 
of  casing  lowered  by  them  into  this  well  being  above  the  caving 
place,  no  fault  can  be  attributed  to  them  for  the  sticking  of  the 
casing. 

"  5.  Prior  to  the  boring  of  No.  6,  the  plaintiffs  were  requested 
by  the  duly  authorized  agents  of  the  defendant  not  to  use  eight 
and  a  quarter  inch  casing  when  it  could  be  dispensed  with  in 
the  judgment  of  the  plaintiffs."  I  find  this  request  to  be  true. 
Dale  Schafer,  the  defendant's  farm  boss,  testifies  that  he  made 
this  request. 

"  6.  That  in  dispensing  with  the  said  eight  and  a  quarter 
inch  casing  in  said  well  No.  6,  the  plaintiffs  exercised  their  judg- 
ment in  good  faith."  I  find  as  a  fact,  that  the  plaintiffs  were 
not  at  fault  in  not  using  eight  and  a  quarter  inch  casing,  as 
from  the  testimony  it  appears  such  casing  was  not  necessary  in 
this  well  No.  6. 

The  defendant's  requests  being,  in  my  judgment,  mixed  ques- 
tions of  law  and  fact,  I  give  them  here,  but  determine  them  in 
my  conclusions  of  law. 

"  The  bill  alleges  a  contract  of  the  plaintiffs  to  drill,  com- 
plete and  put  in  satisfactory  producing  order,  a  well ;  that  this 
contract  was  performed ;  that  in  consideration  thereof  the  plain* 
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tiffe  received  a  one  sixth  interest  in  the  leasehold ;  that  tliey 
subsequently  drilled  upon  the  leasehold  other  wells  which  were 
accepted  and  paid  for ;  that  agreeably  to  their  contract,  they 
undertook  to  complete  abandoned  well  No.  6,  which  was  drilled 
to  a  depth  of  one  thousand  two  hundred  and  eighty  feet,  but 
was  destroyed,  as  plaintiffs  allege,  by  reason  of  the  default  of 
the  defendant,*' 

And^  in  support  thereof,  alleges  as  follows : 

"  1.  As  the  loss  of  the  well  resulted  from  the  casing  becom- 
ing stuck,  the  defendant  is  not  liable  unless  that  accident  was 
the  natural  and  probable  result  of  the  delay  in  furnishing  the 
casing,  and  one  which  might  reasonably  be  supposed  to  have 
entered  into  the  contemplation  of  the  parties  when  the  contract 
was  made. 

*'  2.  If  the  sticking  of  the  casing  and  consequent  loss  of  the 
well  was  a  probable  and  natural  consequence  of  the  delay  in 
furnishing  the  casing,  and  one  which  might  reasonably  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties  when 
the  contract  was  made,  then  the  defendant  is  not  liable,  because 
such  consequence,  if  natural  and  probable  and  foreseen,  could 
have  been  prevented  by  the  plaintiffs  in  pulling  the  casing  pend- 
ing the  delay,  beyond  the  place  where  the  rock  was  liable  to 
cave." 

CONCLUSIONS  OF  LAW. 

The  contract  between  the  parties  provided  that  plaintiffs 
should  at  their  cost  and  expense  erect  a  derrick,  and  drill,  finish 
and  complete  a  well  in  good  producing  order  and  condition,  in 
manner  as  wells  are  usually  completed  in  good  producing  con- 
dition in  that  vicinity.  In  case  the  well  was  a  producing  one, 
plaintiffs,  at  their  cost  and  expense,  were  to  furnish  and  set 
up  tankage  as  might  be  needed  for  the  successful  operation  of 
said  well.  If  the  well  was  a  paying  one,  the  derrick,  engine, 
boiler,  casing,  tubing,  tankage,  and  everything  used  in  and  about 
the  operation  of  said  well,  was  to  belong  to  the  parties  to  the 
contract  as  if  part  of  the  leasehold,  when  the  interest  in  the 
leasehold  was  to  be  owned  by  the  parties  respectively  in  the  fol- 
lowing proportions :  defendant  five  sixths  interest  therein,  and 
plaintiffs  one  sixth  interest  therein. 

The  well  when  completed  was  a  good  producing  one.    The 
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plaintiffs  having  furnished  all  the  machinery  and  material  neces- 
sary to  drill  this  well,  the  contract  was  then  completed  between 
the  parties,  and  the  consideration  being  the  one  named  in  the 
contract,  plaintiffs  were  entitled  to  have  the  one  sixth  interest 
in  said  leasehold  assigned  and  transferred  to  them.  This  was 
done,  and  they  became  tenants  in  common  with  the  defendant 
in  the  leasehold  in  the  proportions  agreed  upon. 

Under  this  agreement,  plaintiffs  had  the  first  opportunity  of 
taking  contracts  for  drilling  other  wells  upon  this  leasehold 
"  provided  they  contracted  to  drill  the  same  on  as  reasonable 
terms  as  any  other  reliable  contractor.'* 

It  is  evident  that  as  the  first  weU  was  a  venture,  defendant 
did  not  care  to  take  upon  itself  the  cost  and  expense  of  said 
venture,  but  sought  out  some  one  who  would  take  this  risk. 
Plaintiffs  assumed  the  risk.  The  venture  was  successful,  and 
the  contract  was  performed.  The  assignment  of  the  one  sixth 
interest  in  the  leasehold  to  plaintiffs  by  defendant  paid  the  con- 
sideration. After  that  had  been  done,  there  was  nothing  further 
to  be  done  thereunder,  excepting  the  privilege  that  plaintiffs 
might  "  have  the  first  opportunity  of  taking  contracts  for  drill- 
ing wells,  provided  they  will  contract  on  as  reasonable  terms  as 
other  reliable  contractors." 

Under  the  agreement  to  give  the  privilege  of  drilling  the 
remaining  wells  on  this  leasehold,  plaintiffs  were  to  have  the 
first  opportunity  to  bid  for  the  drilling  of  said  wells  under  cer- 
tain conditions,  but  the  defendant  most  certainly  reserved  the 
right  to  refuse  to  accept  such  bid,  or  bids,  or  enter  into  a  con- 
tract or  contracts  with  the  plaintiffis  for  this  purpose,  unless 
plaintiffs  would  contract  to  drill  such  wells  on  as  reasonable 
terms  as  other  reliable  contractors  might  bid  to  do  the  same 
work  for. 

It  is  fair  to  assume,  under  this  clause  of  the  contract,  that 
plaintiffs  did  make  such  bids  for  the  additional  weUs  (for  they 
drilled  in  all  seven  wells  upon  the  lease)  and  that  such  bids 
were  on  as  reasonable  terms  as  bids  of  other  reliable  contractors. 
Therefore,  the  drilling  of  each  well  stood  upon  the  terms  agreed 
upon  at  the  time  such  letting  was  made  by  defendant,  and  the 
contract  of  February  25, 1892,  has  no  bearing  upon  the  drilling 
of  any  of  the  weUs  upon  this  leasehold,  excepting  the  first  well. 
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and  in  so  far  as  the  privilege  granted  plaintiffs  to  have  the  first 
opportunity  to  bid  for  the  work. 

The  positions  "first"  and  "second"  of  defendant  in  support 
of  this  position  then  relate  to  facts  arising  from  the  sticking  of 
the  casing  in  well  No.  6.  As  my  findings  of  the  facts  in  refer- 
ence thereto  (as  above  set  forth)  are  against  the  defendant, 
it  would  only  be  a  duplication  of  that  part  of  this  report  upon 
the  same  matter,  consequently  I  dismiss  these  propositions. 

The  defendant  claimed  before  the  master  in  its  argument  as 
follows,  viz :  tliat  the  case  was  not  properly  within  the  jurisdic- 
tion of  a  court  of  equity,  upon  the  ground  that  where  the  real 
and  substantial  controversy  has  relation  to  a  question  of  an 
alleged  breach  of  contract  and  a  claim  of  unliquidated  damages 
resulting  therefrom,  and  when  the  case  involves  no  real  dispute 
beyond  this,  a  court  of  equity  has  no  jurisdiction. 

There  is  no  doubt,  as  a  bald  proposition  of  law,  it  is  correct, 
and  the  plaintiff  would  be  required  to  look  to  an  action  at  law 
for  his  remedy,  if  the  law  furnished  him  with  an  adequate  rem- 
edy therefor.  It  is  true  that  equity,  as  a  general  rule,  will 
not  assume  jurisdiction  in  every  case  where  an  accounting  is 
demanded  or  needed ;  nor  because  the  case  involves  or  arises 
from  fraud ;  nor  because  a  contribution  is  sought  from  persons 
jointly  indebted ;  nor  even  to  recover  money  held  in  trust,  when 
an  action  for  money  had  and  received  will  lie,  as  well  as  many 
other  principles  which  might  be  cited.  It  is  also  true  as  a  rule 
that  the  question  of  want  of  jurisdiction  can  be  raised  at  any 
stage  of  the  proceedings. 

Let  us  look  for  a  moment  as  to  how  this  case  appears  upon 
the  record  and  before  the  master : 

July,  10, 1892,  bill  filed.  July  — ,  1892,  bill  served  on  de- 
fendant. July  14, 1892,  defendant  causes  an  appearance  to  be 
entered  for  it.  September  29, 1893,  defendant  files  an  answer 
to  said  bill.  October  30, 1893,  general  replication  filed.  Decem- 
ber 2,  1893,  master  appointed.  January  4,  1894,  master  met 
pursuant  to  notice.  Parties,  plaintiffs  and  defendant  appear. 
Testimony  covering  three  hundred  and  forty  pages  typewritten, 
taken.    Arguments  of  counsel  heard ;  no  demurrer  filed. 

The  question  of  jurisdiction  not  having  been  raised  by  defend- 
ant until  the  argument  before  the  master,  I  feel  that  the  prin- 
ciple laid  down  by  the  Supreme  Court  in  the  case  of  Fidelity 
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Company  v.  Wetzel,  162  Pa.  502,  is  safer  to  follow  than  to  rec- 
ommend the  dismissal  of  the  bill  by  reason  of  the  turn  taken ; 
cost  and  expense,  and  merits  of  the  case  had  been  gone  into  by 
both  parties.  Justice  Mitchell,  in  delivering  the  opinion  of 
the  court  in  the  above  cited  case,  says :  ^^  The  jurisdiction  in 
equity  as  to  a£Brmative  relief  in  this  case  is,  to  say  the  least, 
questionable.  The  bill  charges  the  receipt  by  defendant  of 
certain  specific  sums  of  money,  alleged  to  be  the  property  of 
plaintiff's  decedent,  followed  by  the  general  and  vague  aver- 
ment that  other  sums  also  came  to  the  defendant's  hands,  etc., 
and  then  an  averment  of  a  demand  for  an  account,  and  a  refusal 
by  the  defendant  on  the  ground  he  had  no  property  of  the  dece- 
dent to  account  for.  ...  As  the  bill  however  was  not  demurred 
to,  and  the  case  has  been  pursued  to  a  final  hearing,  we  do  not 
deem  it  necessary  to  dispose  of  it  now  on  that  ground."  In 
Adams'  Appeal,  118  Pa.  449,  Mr.  Justice  Stbrrett,  in  deliver- 
ing the  opinion  of  the  court,  says :  "  While  it  is  true  that  man- 
ifest want  of  jurisdiction  in  equity  may  be  taken  advantage  of 
at  any  stage  of  the  cause,  the  court  will  not  permit  an  objection 
to  its  jurisdiction  to  prevail,  in  doubtful  cases,  after  the  parties 
have  voluntarily  proceeded  to  a  hearing  on  the  merits,  but  will 
administer  suitable  relief:  Story's  Eq.  Jur.  sec.  464.  As  was 
said  in  Sunbury  &  Erie  R.  R.  Co  v.  Cooper,  88  Pa.  278,  if  the 
court  in  which  suit  is  brought  has  jurisdiction  of  the  cause  of 
action,  both  at  law  and  in  equity,  it  may  proceed  to  give  relief, 
unless  the  bill  be  demurred  to  on  the  ground  that  the  proper  rem- 
edy is  at  law."  In  Drake  v.  Lacoe,  157  Pa.  17,  the  defendant  sub- 
mitted as  a  matter  of  law,  that  the  bill  was  to  recover  a  specific 
sura  of  money  and  could  not  be  sustained.  Upon  this  question 
the  master  said:  ^^It  is  true  that  under  the  view  taken  by  the 
master,  the  plaintiffs'  bill  is  practically  a  bill  to  recover  a  spe- 
cific sum  of  money  for  which  the  plaintiffs  have  their  remedy 
at  law.  Had  this  objection  been  taken  to  the  bill  on  demurrer 
before  it  was  answered,  it  might  have  been  sustained ;  but  the 
defendant  having  denied  the  material  allegations  of  the  plain- 
tiffs' bill,  and  having  had  a  full  hearing  on  the  merits,  and  heavy 
expense  and  cost  having  been  incurred,  it  seems  to  the  master 
too  late  to  sustain  this  objection  now."  Exceptions  (inter  alia) 
were  filed  by  the  defendants  to  this  ruling  that  he  had  erred  in 
not  dismissing  the  bill.    The  court  sustained  the  exceptions  and 
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dismissed  plaintiffs'  bill.  Upon  an  appeal  taken  to  the  Supreme 
Court,  that  court  overruled  the  court  below,  sustained  the  mas- 
ter, and  entered  a  decree  in  favor  of  plaintiffs  for  the  amount 
found  to  be  due  by  the  master. 

A  bill  will  not  be  dismissed  for  want  of  jurisdiction,  after 
reference  to  a  master,  involving  heavy  costs :  Edgett  v.  Doug- 
lass, 144  Pa.  95 ;  Evans  v.  Goodwin,  132  Pa.  136 ;  Adams* 
Appeal,  supra ;  Adams  v.  Beach,  1  Phila.  99. 

Will  an  account  render  lie  between  tenants  in  common  in 
Pennsylvania?  The  statute  of  4  Anne,  chapter  16,  section  27, 
provides  that  account  render  lies  between  tenants  in  common 
without  any  appointment  as  bailiff  or  receiver.  1  Am.  &  Eng. 
Ency.  of  Law,  p.  130. 

This  statute  was  enacted  by,  and  still  is  in  force  in,  this  com- 
monwealth: Roberts'  Digest  of  British  Statutes;  Norris  v. 
Gould,  15  W.  N.  C.  187.  The  act  of  October  13, 1840,  sec- 
tion 19,  Purdon's  Digest,  ed.  1885,  p.  692,  expressly  provides 
that  courts  shall  have  ''the  powers  and  jurisdiction  of  courts  of 
chancery  in  settling  ....  such  account  and  claims  as  by  the 
common  law  and  usages  of  this  commonwealth  have  been  set- 
tled by  the  action  of  account  render,'*  (and  the  plaintiff  may) 
"  proceed  either  by  bill  in  chancery  or  at  common  law."  "Un- 
der act- October  IS,  1840,  courts  of  equity  have  concurrent  juris- 
diction with  courts  of  law  in  all  cases  where  an  action  of  account 
render  would  lie : "  Reeside  v.  Reeside,  49  Pa.  322 ;  Frisbee's 
Appeal,  88  Pa.  146 ;  Adams'  Appeal,  113  Pa.  449 ;  Norris  v. 
Gould,  supra.  "  And  it  may  be  said  in  general  that  in  all  cases 
where  an  action  of  account  render  would  be  the  proper  remedy, 
the  jurisdiction  of  equity  is  undoubted:"  Baker  v.  Biddle,  Bald- 
win (U.  S.),  394. 

"  While  account  render  will  not  lie  by  one  tenant  in  common 
against  another  for  mere  occupation  of  the  property  held  in 
common,  yet  it  does  lie  where  one  tenant  in  common  receives 
the  money  or  something  else  from  another  person  to  which  both 
tenants  are  entitled : "  Norris  v.  Gould,  supra. 

The  reason  is  the  tenant  cannot  be  charged  even  by  implica- 
tion as  bailiff  or  receiver  when  he  has  received  nothing,  which 
is  the  case  when  he  merely  occupies  the  common  freehold.  **  In 
determining  whether  assumpsit  or  account  render  or  a  bill  in 
equity  is  proper,  the  question  is  not,  as  it  is  sometimes  sup- 
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posed,  whether  the  jury  can  as  conveniently  settle  the  account 
as  auditors,  but  it  adheres  to  the  right  of  the  defendant  to  ren- 
der his  account  before  he  can  be  molested  by  an  action  to 
refund.  And  where  the  duty  is  not  direct,  but  one  of  outlay 
in  business  which,  from  its  nature,  requires  an  exhibit  of  the 
sums  expended  before  the  duty  can  arise,  the  legal  requirement 
is  to  render  an  account,  and  assumpsit  will  not  lie  until  the 
balance  be  ascertained.  The  right  to  render  an  account  and 
settle  exists  in  the  very  nature  and  equity  of  such  a  duty: " 
Reeside  v.  Reeside,  supra. 

Notwithstanding  the  right  to  raise  the  question  of  jurisdic- 
tion at  any  stage  of  the  proceedings,  and  notwithstanding  the 
view  of  the  master  that,  if  a  demurrer  had  been  filed  by  defend- 
ant it  might  have  been  sustained,  defendant  having  availed  itself 
of  its  right  to  file  an  answer,  by  which  the  parties  were  put  to 
their  proofs  upon  the  merits  of  the  case,  entailing  heavy  expense 
and  costs,  and  having  proceeded  to  final  argument  of  the  case 
before  the  master,  before  raising  this  question,  and  believing 
that  substantial  justice  can  be  done  the  parties  upon  the  merits 
of  the  case,  the  master  declines  to  recommend  a  dismissal  of  the 
bill  upon  this  ground,  believing  that  the  authorities  cited  are 
ample  in  justifying  this  ruling. 

Under  the  act  of  4  Anne,  chapter  15,  and  in  force  in  this 
commonwealth,  the  provisions  of  the  act  of  October  14, 1840, 
and  the  act  of  June  15, 1840,  relating  to  the  equity  jurisdiction 
of  the  courts  of  this  commonwealth,  the  master  rules  that  a  bill 
in  equity  of  this  character  will  lie  for  an  account  render. 

In  this  case  it  is  true  that  each  party  ran  their  own  share  of 
tlie  oil  to  their  own  credit  and  sold  the  same.  If  each  party 
had  kept  account  of  their  share  of  the  expenses  of  the  operation 
upon  the  lease,  then  possibly  there  might  have  been  some  claim 
that  no  such  accounting  could  be  required.  The  defendant, 
however,  undertook  to  keep  the  accounts  pertaining  to  this  lease- 
hold, charging  all  expenses  to  it,  and  carried  the  same  upon  its 
books  under  the  head  of  "Robb  Lease  Acct"  It  furnishes 
exhibits  from  its  books  showing  this  account,  as  well  as  state- 
ments showing  expenses  of  "Robb  Lease"  from  March  28, 1892, 
to  November  1, 1892,  also  statements  of  credits  to  "Robb  Lease'* 
between  June  29, 1892,  and  November  8, 1892,  and  Harrington 
Bros,  in  account  with  Florence  Oil  C:>.    The  defendant  made 
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all  purchases  connected  with  and  pertaining  to  the  lease,  kept 
accounts  of  the  same,  paid  the  bills  while  the  plaintiffs  were  at 
work  in  tiie  field  drilling  the  wells,  and  furnished  plaintiffs 
statements  from  time  to  time  deducting  plaintiffs'  proportion 
of  said  expenses  from  their  drilling  account.  Under  this  state 
of  facts,  it  appears  to  the  mind  of  the  master  that  this  is  a  case 
where  a  bill  for  account  render  would  prevail ;  and  under  the 
foregoing  cited  acts  of  assembly  and  authorities,  as  master,  I 
conclude  as  a  question  of  law,  that  equity  has  jurisdiction  in 
this  case  to  compel  an  accounting,  and  tlierefore,  upon  this 
ground  also,  overrule  defendant's  request  to  dismiss  the  bill  for 
want  of  jurisdiction  upon  this  point 

Independently  of  the  act  of  October  13,  1840,  supra,  the 
equity  powers  conferred  by  the  act  of  June  13, 1840,  section  49, 
extend  the  equity  jurisdiction  of  the  courts  of  tliis  common- 
wealth "  to  all  cases  over  which  courts  of  chancery  entertain 
jurisdiction  on  the  grounds  of  fraud,  accident,  mistake  or  ac- 
count." 

The  bill  in  the  seventh  clause,  charges  "  that  the  accounts 
between  your  orators  (plaintiffs)  and  the  defendant  as  tenants 
in  common  of  the  said  leasehold,  remain  unsettled,  and  that  the 
defendant  claims  compensation  from  your  orators  for  their  share 
of  expense  of  caring  for  the  wells  on  said  leasehold,  so  as  afore- 
said drilled  and  completed  (wliich  your  orators  are  willing  to 
pay  so  far  as  the  same  is  just  and  lawful),  pray,"  etc.  And  the 
answer  "  that  the  share  of  the  plaintiffs  of  the  expense  of  oper- 
ating the  said  leasehold  was  deducted  from  time  to  time,  in 
settlements  made  for  diilling  done  by  them,"  tends  strongly  to 
show  an  agency,  a  fiduciary  relation  existing  on  the  part  of 
defendant  to  the  plaintiffs ;  most  certainly,  with  relation  to  the 
cost  and  expense  of  operating  the  leasehold,  and  for  this  rea- 
son I  hold  as  a  matter  of  law  that  plaintiffs  are  entitled  to  an 
accounting. 

The  master  is  of  the  opinion  that  the  plaintiffs  and  defend- 
ant should  bear  the  loss  of  well  No.  6  in  proportion  to  their 
interests  in  said  leasehold ;  that  is,  plaintiffs  should  bear  the 
one  sixth  part  thereof,  and  defendant  the  five  sixth  part  thereof. 

The  court  dismissed  exceptions  to  the  master's  report,  and 
entered  a  decree  that  defendant  pay  the  plaintiffs  the  sum  of 
12,456.03.    Defendant  appealed. 
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Error  assifftiedy  among  others,  was  decree  of  the  court. 

John  F.  Sanderson^  with  him  Walter  Lyon  and  Charles  JET. 
McKee^  for  appellant. — The  court  had  no  jurisdiction :  Searight 
V.  Carlisle  Deposit  Bank,  162  Pa.  505 ;  Silvis  v.  Clous,  1  Pa. 
Superior  Ct.  41. 

The  undisputed  facts  are  that  the  well  was  lost  because  the 
casing  became  fast  in  it ;  that  the  casing  became  fast  because 
the  rock  caved  in  around  it  and  fastened  it ;  and  that  the  defend- 
ant did  nothing  to  cause  the  rock  to  cave.  That  proceeded  from 
a  natural  cause,  without  its  act  or  intervention.  It  was  the 
proximate  cause  of  the  loss  or  injury,  produced  in  a  natural  and 
continuous  sequence,  unbroken  by  any  efl&cient  intervening 
cause,  and  without  which  the  result  would  not  have  happened : 
St.  Louis  etc.  R.  R.  Co.  v.  Commercial  Union  Ins.  Co.,  139  U.  S. 
223 ;  Morrison  v.  Davis  &  Co.,  20  Pa.  171 ;  R.  R.  v.  Reeves, 
10  Wall.  176  ;  Hoadley  v.  Transportation  Co.,  115  Mass.  304; 
Dubuque  Wood  &  Coal  Association  v.  County  of  Dubuque, 
30  Iowa,  176:  Daniels  v.  Ballantine,  23  Ohio,  532;  Billmeyer 
V.  Wagner,  91  Pa.  92 ;  Hadley  v,  Baxendale,  9  Exch.  341 ; 
Griffin  V.  Colver,  16  N.  Y.  489. 

The  loss  might  have  been  prevented  if  it  was  or  could  have 
been  foreseen :  1  Sedgwick  on  Damages,  164-5  ;  Penna.  R.  R. 
V.  Plank  Road  Co.,  71  Pa,  350.  Martin  v.  Railway  Co.,  5  Ark. 
510,  was  similar  to  the  case  of  St.  Louis  etc.  R.  R.  Co.  v.  Com- 
mercial Union  Ins.  Co.,  139  U.  S.  223,  and  the  ruling  was  based 
on  the  same  reason.  In  James  v.  James,  58  Ark.  157,  it 
appeared  that  certain  cotton  was  burned  at  a  gin  after  the  gin- 
ner  had  broken  his  contract  to  gin  the  cotton  by  a  certain  time. 
He  was  held  not  to  be  liable. 

J.  M.  Stonery  with  him  F.  R.  Stoner^  for  appellees.  —Upon 
the  question  of  jurisdiction  the  plaintiffs  contend,  that  a  party 
cannot  involve  his  opponent  in  a  long  and  costly  hearing,  in 
which  several  hundred  pages  of  testimony  are  taken  (in  this 
cause  three  hundred  and  forty),  and  when  the  cause  is  being 
summed  up  before  the  master,  and  he  finds  himself  worsted, 
spring  an  objection  to  the  jurisdiction  which,  if  tenable,  might 
liave  been  raised  in  limine :  Adams's  App.,  113  Pa.  449 ;  Evans 
V.  Goodwin,  132  Pa.  136;  Edgett  v.  Douglass,  144  Pa.  96; 
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Fidelity  Co.  v.  Weitzel,  162  Pa.  502 ;  Drake  v.  Lacoe,  167  Pa. 
17;  Searight  v.  Bank,  162  Pa.  604;  NUes  v.  WUliams,  24  Conn. 
284 ;  Ludlow  v.  Simond,  2  Caines  Cases  (N.  Y.)  1 ;  Nicholson 
V.  Pirn,  6  Ohio  St.  81, 

As  the  parties  having  these  mutual  dealings  were  tenants 
in  common,  the  master  determined  that,  under  the  statute  of 
4  Anne,  ch.  16,  sec.  27  (which  is  in  force  in  Pennsylvania), 
account  render  would  lie  between  them.  This  being  the  law, 
the  act  of  October  13, 1840,  sec.  19,  P.  L.  7  (Purd.  Dig.  1886, 
p.  692),  comes  into  play,  and  the  plaintiffs  may  "proceed  either 
by  bill  in  chancery  or  the  common  law  action  of  account  render." 
And  hence  it  has  been  repeatedly  decided  that  courts  of  equity 
liave  concuiTcnt  jurisdiction  with  courts  of  law  in  all  cases 
where  account  render  would  be  an  appropriate  remedy :  Reeside 
V.  Reeside,  49  Pa.  322;  Bierbower's  App.,  107  Pa.  14;  Brush 
Electric  Co.'s  App.,  114  Pa.  686 ;  Kirkpatrick  v.  McDonald,  11 
Pa.  387 ;  Johnson  v.  Price,  172  Pa,  427. 

Where  two  tenants  in  common  are  charged  (as  in  this  case) 
with  the  duty  of  paying  for  the  development  of  the  territory 
held  in  common,  each  one  is  primarily  liable  to  contribute  his 
share  of  the  cost ;  and  if  either  tenant  denies  liability,  he  must 
be  in  a  position  to  put  the  responsibility  for  the  entire  expense 
upon  his  cotenant. 

Peb  Cueiam,  November  11, 1896 : 

For  reasons  given  by  the  learned  master,  whose  findings  of 
fact  and  conclusions  of  law  appear  to  have  been  approved  by 
the  court  below,  we  are  satisfied  there  is  no  error  in  this  decree. 
The  questions  involved  have  been  so  satisfactorily  disposed  of 
that  neither  of  them  requires  further  discussion.  Decree  af- 
firmed and  appeal  dismissed  at  appellant's  costs. 
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"178         460 
24  SC  *374 

"n — -.         In  re  Estate  of  Mary  E.  Noble,  Minor.     Appeal  of  James 

178      ^^^  XX     T         • 

393C44a  H.  Irwm. 

d33SC449J 

Ouardian  and  ward — Investment, 

Where  a  guardian  mingles  his  ward^s  moneys  so  that  it  is  impossible  to 
trace  investments  he  will  be  surcharged  with  interest  on  the  principal,  and 
it  may  be  compounded  on  the  surplus  income,  and  his  claims  for  com- 
missions may  be  reduced. 

Where  a  guardian  mingles  his  ward's  moneys  with  his  own  the  doc- 
trine of  rests  is  inapplicable,  and  he  will  not  be  exempt  from  the  payment 
of  interest  for  the  first  six  months  during  which  he  has  held  the  trust  fund. 

Argued  Oct.  80, 1896.  Appeal,  No.  101,  Oct.  T.,  1896,  by 
James  H.  Irwin  from  decree  of  O.  0.  Allegheny  Co.,  Feb.  T^ 
1896,  No.  48,  surcharging  him  as  guardian.  Before  Stbb- 
BBTT,  C.  J.,  Green,  Williams,  McCollum,  Mitchell,  Dean 
and  Fell,  JJ.    Affirmed. 

Exceptions  to  gfuardian's  account. 

From  the  record  it  appeared  that  J.  H.  Irwin  was  appointed 
guardian  of  the  minor  children  of  John  Noble,  deceased,  on 
March  22, 1884.  One  of  these  minors,  Mary  E.  Noble,  arrived 
at  her  majority  October  2, 1895,  and  on  January  3, 1896,  appel- 
lant filed  his  account  as  her  guardian.  The  estate  of  the  ward 
consisted  of  $5,000  paid  appellant  July  7, 1884,  and  $2,290  paid 
him  February  4,  1886.  The  guardian  testified  that  he  had 
invested  the  funds,  with  moneys  of  his  own,  in  six  per  cent 
mortgages. 

A  mortgage  known  as  the  Kirkpatrick  moitgage,  for  $3,720, 
assigned  to  the  ward  in  the  year  1888,  was  paid  May  16, 1895, 
and  another,  known  as  the  Creese  mortgage,  was  assigned  and 
foreclosed  shortly  after  its  assignment,  and  the  real  estate  cov- 
ered thereby  purchased  by  the  appellant. 

When  the  minor  arrived  at  full  age  she  was  given  option  to 
take  this  property  at  $200  less  than  cost  to  the  guardian,  or  the 
amount  of  her  mortgage,  and  she  chose  the  latter. 

There  was  no  proof  or  allegation  that  the  guardian  had  in 
any  way  derived  any  personal  benefit  or  advantage  from  the 
custody  or  use  of  the  ward's  money,  but,  on  the  contrary,  hia 
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testimouy  was  that  the  purchase  of  the  Creese  farm  was  a  loss 
to  him,  and  he  had  in  his  account  charged  himself  with  more 
interest  than  he  received. 

After  deducting  therefrom  attorney's  fees,  moneys  paid  for 
maintenance,  costs  of  appointment  and  accountants'  commis- 
sions, the  guardian  charged  himself  with  interest  on  the  $5,000 
paid  him  July  7, 1884,  and  the  «2,920  paid  February  4,  1886, 
from  six  months  after  the  receipt  thereof,  until  October  21, 1895, 
when  the  appellee  arrived  at  full  age,  deducting  from  the  inter- 
est total  the  sum  of  fill,  interest  on  the  Kirkpatrick  mortgage 
for  S3,720,  paid  May  15,  1895,  and  held  uninvested  until  the 
ward's  majority. 

Hawkins,  P.  J.,  filed  the  following  opinion : 
1.  It  is  essential  to  the  safe  and  orderly  administration  of 
trusts,  not  only  that  investments  should  be  in  the  securities 
prescribed  by  law,  but  that  a  visible  impress  of  the  trust  should 
be  stamped  upon  them,  for  the  obvious  reason  tliat  every  depart- 
ure from  the  prescribed  course  must  give  enlarged  scope  to 
incompetency  and  rascality,  and  gratuitously  introduce  an  ele- 
ment of  hazard  and  uncertainty,  which  must  add  complication 
to  settlement,  and  impose  unnecessary  burden  upon  the  cestui 
que  trust.  Investments  in  the  mode  prescribed  by  law  imply 
safety  and  furnish  a  ready  means  of  settlement;  whereas  min- 
gling trustee's  individual  money  with  the  trust  funds  alwajrs 
raises  erabari'assing  diiSQculties  in  tracing  them.  In  many  cases, 
such  as  investment  in  trade,  or  in  speculation,  these  difficulties 
are  insurmountable ;  in  all  of  them  the  cestui  que  trust  is  put 
at  the  disadvantage  of  making  investigation ;  the  assets  are  sub- 
jected to  the  risk  of  reprisal  by  the  trustee's  creditors  ;  and  the 
trustee  is  afforded  the  opportunity  of  shifting  the  burden  in  the 
event  of  loss  from  himself  to  the  trust.  This  result  is  in  no 
sense  chargeable  to  the  cestui  qui  trust,  for  he  has  no  option  in 
the  matter,  but  to  the  gratuitous  act  of  the  trustee  outside  of 
the  course  prescribed  by  law.  A  rule  applicable  to  the  admin- 
istration of  every  trust  is  that  any  departure  from  the  ordinary 
course  is  at  the  trustee's  risk.  The  policy  of  the  law  is  to  insure 
safety,  facilitate  investigation,  and  take  away  from  the  trustee, 
as  far  as  possible,  the  opportunity  of  abuse.  The  cestui  qui 
trust  may  repudiate  an  unauthorized  investment,  or  elect  between 
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profits  realized  in  trade  and  interest.  So  on  the  same  principle 
a  bailiff  who  takes  a  note  or  an  executor  who  deposits  trust 
fund  in  his  own  name  may  be  held  personally  responsible: 
McAllister  v.  Com.,  80  Pa.  636.  But  where  the  identity  of  the 
fund  has  been  lost  by  a  breach  of  tnist,  even  the  opportunity  of 
election  is  taken  from  the  cestui  que  trust.  A  confusion  of 
goods  has  taken  place,  and  conversion  by  the  trustee  to  his  own 
use  implied.  Such  investments  were  characterized  in  Morris 
V.  Wallace,  8  Pa.  319,  as  a  ^^  legal  frauds  liable  to  all  the  con- 
sequences as  such,  without  regard  to  the  intention,  the  integ- 
rity of  the  trustee,  or  the  honesty  and  good  faith  of  the  partic- 
ular transaction,"  and  bear  interest  from  the  time  of  conversion. 
The  present  guardian  brought  himself  within  the  reason  of  this 
rule ;  he  admittedly  mingled  the  trust  fund  with  his  own.  True, 
he  claims  to  have  invested  them ;  but  he  is  unable  to  pnnluce 
the  securities,  or  show  when  the  investments  were  made.  The 
cestui  que  trust  is  thus  deprived  of  even  the  opportunity  of 
election,  and  is  forced  to  treat  the  trustee  as  having  assumed 
the  added  character  of  debtor  with  its  incidents.  The  doctrine 
of  rests,  if  it  be  not  obsolete,  can.  have  no  application  to  such  a 
case,  for  it  is  predicated  of  the  fact  that  no  interest  had  been 
earned.  The  evidence  here  fails  to  show  whether  or  not  inter- 
est had  been  earned ;  if  it  was  in  fact,  the  cestui  que  trust  was 
entitled  to  it  and  ought  not  to  suffer  from  the  uncertainty 
resulting  from  the  fault  of  her  trustee :  Landis  v.  Scott,  82  Pa. 
603.  The  six  months'  rule  of  rests  invoked  by  accountant  grew 
out  of  the  circumstances  of  its  time,  but  is  inapplicable  in  the 
present,  even  in  cases  of  legal  investment.  "  The  time,"  said  Mr. 
Justice  Woodward,  in  Witmer's  Appeal,  87  Pa.  120,  "should 
be  such  as  the  circumstances  of  each  particular  case  would  show 
to  be  reasonable ; "  and  was  there  fixed  at  two  months.  But 
in  view  of  the  facility  with  which  trust  funds  may  now  be 
deposited  at  interest  until  permanent  investment  can  be  had,  it 
is  at  least  questionable  whether  rests  in  the  ordinary  sense 
should  be  allowed  at  all.  Because  this  particular  trustee  is 
pecuniarily  responsible  is  no  reason  why  he  should  escape  lia- 
bility for  interest.  His  cestui  que  trust  was  entitled  to  the 
securities  prescribed  by  law  as  well  as  the  personal  responsibil- 
ity of  her  trustee,  and  to  the  enjoyment  of  the  earning  power 
of  the  trust  estate.    His  escape  will  not  only  work  injustice  to 
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her,  but  "  will  be  taken  for  a  precedent "  which  will  encourage 
the  already  too  prevalent  and  hurtful  idea  that  trustees  may 
convert  trust  assets  to  their  own  use. 

2.  The  complaint  made  by  accountant  that  he  should  have 
been  credited  with  commission  on  the  principal  as  of  the  day 
of  its  receipt  has  no  merit.  Such  compensation  is  made  for 
active  services  and  responsibility  in  collection  and  investment ; 
while  hei-e  the  guardian's  services  were  formal  in  character. 
The  services  required  were  mainly  legal,  and  for  these  his  attor- 
ney has  been  liberally  paid ;  and  the  funds  when  received  by 
the  trustee  were  not  invested  in  the  mode  prescribed  by  law, 
but  mingled  with  liis  own :  Landis  v.  Scott,  supra.  No  ques- 
tion was  suggested  as  to  the  sufficiency  of  the  compensation. 

8.  Nor  has  accountant  reason  to  complain  that  interest  was 
compounded  on  surplus  income.  The  expenditures  which  he 
was  authorized  to  make  were  fixed  by  order  of  court ;  and  rests 
of  three  years  each  were  allowed  on  the  income  which  was  not 
required  for  that  purpose.  Had  this  surplus  been  realized  on 
authorized  securities,  good  management  would  have  suggested 
that  it  should  have  been  invested,  rather  than  allowed  to  have 
lain  dead;  but  when  it  is  considered  that  this  surplus  fund  was 
mingled  with  the  guardian's  own  fund  it  must  be  presumed  he 
had  the  benefit  of  it,  and  should  account. 

4.  There  was  no  reason  why  this  accountant  should  not  have 
returned  the  admitted  balance  in  his  hands  after  his  ward 
reached  her  majority ;  and  if,  as  is  clear,  she  was  entitled  to  it, 
but  was  deprived  of  its  use,  the  guardian  should  in  justice 
make  her  compensation. 

The  practice  of  retention  of  funds  ought,  on  account  of  the 
temptation  to  use  them  as  an  instrument  of  coercion,  to  be  dis- 
couraged if  not  prohibited.  There  have  been  cases  in  which 
dependent  and  helpless  relatives  have  been  forced  by  their 
necessities  to  acquiesce  in  rank  injustice.  In  most  cases  the 
fraudulent  purpose  is  incapable  of  direct  proof ;  and  the  obvi- 
ous remedy  is  to  take  away  the  temptation. 

The  court  entered  a  decree  in  accordance  with  the  opinion. 

Error  assigned  was  decree  of  the  court. 

John  0.  Petty ^  with  him  Kennedy  T.  Friend^  for  appellant. — 
If  the  guardian  is  to  be  treated  as  holding  the  character  of  a 
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debtor  with  its  incidents,  we  submit  he  cannot  be  so  treated 
until  an  investment  is  actually  made  in  his  own  name,  and  he 
should  not  be  charged  with  interest  as  of  prior  date,  as  was  done 
here :  Landis  v.  Scott,  32  Pa.  503 ;  Merrick's  Est.,  1  Ash.  205 ; 
Worrell's  App.,  23  Pa.  50 ;  HufEer's  App.,  2  Grant,  841 ;  Wit- 
mer's  App.,  87  Pa.  123. 

The  guardian  could  not  know  in  advance  what  the  actual 
expenditures  during  the  coming  year  would  be,  and  therefore 
he  should  be  allowed  to  retain  a  reasonable  sum  for  contingen- 
cies, according  to  the  rule  adopted  by  the  auditor,  recognized 
by  the  court  below,  and  approved  by  this  court  in  Norris'  App., 
71  Pa.  106. 

In  the  absence  of  proof  that  the  trustee  made  profit  out  of 
the  income,  the  rule  is,  that  he  must  be  charged  only  with  what 
he  ought  to  have  made :  Lukens'  App.,  47  Pa.  356. 

The  commissions  are  due  when  earned,  or  at  the  time  the  ser- 
vices were  rendered :  Say's  Executors  v.  Barnes,  4  S.  &  R.  116 ; 
Callaghan  v.  Hall,  1  S.  &  R.  241. 

Interest  cannot  be  allowed  on  interest :  Norris'  App.,  71  Pa. 
123 ;  Hughes'  App.,  53  Pa.  500 ;  Harland's  Account,  5  Rawle, 
323 ;  Springer's  Est.,  51  Pa.  342 ;  Dietterick  v.  Heft,  5  Pa.  87 ; 
Pennypacker's  App.,  41  Pa.  494 ;  Biles'  App.,  24  Pa.  335 ;  Rob- 
inett's  App.,  36  Pa.  174 ;  Foltz's  App.,  55  Pa.  428. 

Edward  F.  Hays^  with  him  Thomas  A.  Noble^  for  appellee. — 
When  a  guardian,  instead  of  investing  his  ward's  money  in 
securities  approved  by  law,  uses  a  portion  of  it  in  his  own  busi- 
ness, or  so  mingles  the  same  with  his  own  that  it  is  impossible 
to  trace  investments,  he  will  be  properly  surcharged  with 
interest,  and  the  court  would  be  justified  in  rejecting  his  entire 
claim  for  commission :  Mulholland's  Est.,  175  Pa.  411 ;  Say's 
Executors  v.  Barnes,  4  S.  &  R.  112 ;  Copenheffer's  App.,  8 
Penny.  243 ;  Yoder's  App.,  45  Pa.  394 ;  Hughes'  Minors'  App., 
53  Pa.  500;  Luken's  App.,  7  W.  &  S.  48. 

Pbb  Cubiam,  November  11, 1896 : 

There  is  nothing  in  this  record  that  would  justify  us  in 
sustaining  either  of  the  assignments  of  error.  The  questions 
involved  have  been  fully  considered  and  correctly  disposed  of 
by  the  learned  president  of  the  court  below ;  and  on  his  opinion 
the  decree  is  affirmed  and  appeal  dismissed  at  appellant's  costs. 
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Mabel  L.  Buchannan  r.  Supreme  Conclave  of  the  Im- 
proved Order  of  Heptasophs,  Appellant. 

Beneficial  assooiations — Notice  of  cusessmerUs, 

Where  a  member  of  a  benetioial  association  becomes  insane,  or  other- 
wise incapacitated,  the  beneficiary  named  in  his  certificate  acquires  such  a 
right  in  the  membership  as  will  entitle  him  to  keep  it  up  by  the  payment 
of  assessments,  and  if  he  notifies  the  association  of  the  incapacity  of  the 
member  and  requests  that  n{>tice  of  assessments  shall  be  sent  to  himself, 
and  no  notice  be  given  to  him,  the  association  cannot  forfeit  the  member- 
ship for  nonpayment  of  an  assessment. 

^  Argued  Nov.  5, 1896.  Appeal,  No.  170,  Oct.  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  1,  Allegheny  Co., 
June  T.,  1896,  No.  462,  on  verdict  for  plaintiff.  Before  Ster- 
BETT,  C.  J.,  Green,  Williams,  MrrcHELL,  Dean  and  Fell,  J  J* 
Affirmed. 

Assumpsit  upon  a  benefit  certificate. 

At  the  trial  it  appeared  that  David  H.  Buchannan  was  a 
member  of  the  Tarentum  Conclave  of  the  Supreme  Order  Hep- 
tasophs,  and  that  his  membership  was  forfeited  for  nonpayment 
of  an  assessment  levied  and  called  on  September  1, 1894.  The 
assessment  was  announced  in  the  "  Advocate,"  which  was  tte 
official  organ  of  the  order.  The  jury  returned  a  verdict  in 
favor  of  the  plaintiff  for  $5,421.66,  upon  which  judgment  was 
entered. 

The  facts  appear  by  the  opinion  of  Slaglb,  J.,  refusing 
motion  for  a  new  trial,  which  was  as  follows : 

This  was  an  action  upon  a  benefit  certificate  issued  to  D.  H. 
Buchannan  and  made  payable  to  the  plaintiff,  his  daughter.  A 
verdict  was  rendered  in  favor  of  plaintiff,  A  motion  for  a  new 
trial  was  made  by  defendant,  for  which  a  number  of  reasons  have 
been  assigned.  We  think  there  was  sufficient  evidence  for  sub- 
mission to  the  jury  of  the  questions  of  fact,  and  only  two  of  the 
reasons  assigned  need  to  be  considered.  The  fourth  assignment 
is  as  follows:  ^* Witnesses  for  plaintiff  having  testified  that 
D.  H.  Buchannan  did  not  to  their  knowledge  receive  his  copy 
of  the  Advocate  in  September,  1894,  the  court  erred  in  charging 
Vol.  OLXxvai— 80 
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the  juiy  that  mailing  the  said  Advocate  at  Baltimore  to  the 
proper  address  of  D.  H.  Buchannan  was  prima  facie  evidence 
that  he  received  it,  but  that  that  evidence  might  be  rebutted. 
The  court  did  not  instruct  the  jury  as  stated.  It  was  contended 
by  plaintiff  that  the  notice  published  in  the  Advocate  was  not 
the  notice  required  by  the  constitution  of  the  order ;  that  it  was 
a  notice  addressed  to  the  conclaves,  and  should  have  been 
addressed  to  the  members.  The  court  held  that  the  notice  was 
BuflBcient  in  form.  It  was  further  contended  that  there  was  not 
sufiScient  evidence  of  mailing.  The  court  submitted  the  ques- 
tion to  the  jury  as  follows :  "  Now  was  this  placed  in  the  post 
office  properly  addressed  to  Mr.  Buchannan  at  the  place  of  his 
residence,  of  which  the  order  had  notice  upon  their  records?  If 
so,  then  notice  was  given."  Counsel  for  plaintiff  contended 
that  she  might  show  that  it  had  not  been  received.  It  would 
probably  have  been  better  to  have  said  that  it  was  immaterial 
whether  it  had  been  received  or  not,  the  court  having  practically 
instructed  the  jury  that  there  was  no  evidence  to  rebut  the  pre- 
sumption that  it  had  been  received,  and  may  have  fallen  into  an 
error  in  saying,  "  However,  if  under  all  the  evidence  in  the  case 
you  are  not  satisfied  that  this  notice  was  not  properly  sent  and 
received,  the  defendant  has  not  made  out  a  case  of  suspension.'" 
But  this  certainly  could  have  done  no  harm  as  the  case  was  sub- 
mitted to  the  jury  on  the  question  which  is  the  subject  of  the 
fifth  assignment,  as  follows :  "  The  court  erred  in  its  charge  to 
the  jury  in  stating  that  Mabel  Buchannan,  the  plaintiff,  had  an 
interest  in  the  benefit  certificate  sued  on,  and  that  she  was  en- 
titled to  notice  of  the  calling  of  assessments,  for  the  nonpajonent 
of  which  D.  H.  Buchannan  was  suspended,  if  said  D.  H.  Buchan- 
nan was  mentally  incapable  of  receiving  or  of  understanding  the 
meaning  or  effect  of  said  notice,  there  being  no  provision  in  the 
law  of  the  defendant  entitling  the  plaintiff  to  any  such  notice 
in  this  case."  This  is  not  in  the  language  of  the  court,  but  is 
substantially  correct.  There  was  some  evidence  of  the  inca- 
pacity of  Mr.  Buchannan  at  and  before  the  assessment  of  Sep- 
tember, 1894,  was  made,  and  that  it  continued  until  his  death. 
It  was  also  ia  evidence  that  before  the  assessment  was  made 
Mabel  Buchannan,  the  beneficiary,  had  written  to  the  financial 
officer  to  whom  all  assessments  were  pajrable,  referring  to  her 
father's  eonditlou,  stating  that  he  was  careless  and  liable  to  neg- 
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lect  them  (the  assessments),  that  she  had  at  various  times  paid 
them,  and  asking,  ^^  If  you  find  Mr.  Buchannan  won't  pay  them 
please  let  me  know  so  that  I  can  make  an  effort  to  do  so."  In 
view  of  this  evidence  the  court  instructed  the  *jury  that  Mabel 
Buch^iman  had  an  interest  m  that  certificate.  It  is  true  that  it 
is  one  that  was  subject  to  the  voluntary  control  of  her  father ; 
therefore  she  had  certain  rights,  and  if  her  father  was  insane  or 
incapable  of  attending  to  business  she  had  a  right  to  keep  this 
certificate  alive,  and  when  she  notified  the  proper  officer,  if  she 
did,  of  her  intention  to  keep  it  alive,  notwithstanding  what  her 
father  might  do,  she  had  a  right  to  do  it.  If  he  was  capable  of 
acting,  no  action  of  hers  would  keep  it  alive,  because  he  had 
the  power  to  destroy  her  rights  at  any  time.  But  if  he  was 
incapable  of  acting,  she  would  have  the  right  to  say  to  this  offi- 
cer of  this  society,  "  My  father  is  not  capable  of  attending  to 
this  matter  and  I  will  pay  these  assessments  until  he  is."  The 
conclusion  of  the  whole  matter  was  stated  as  follows :  **Now 
if  her  father  was  in  such  actual  condition  as  to  make  him  incar 
paUe  of  acting  in  this  matter,  she,  as  the  beneficiary,  had  a  right 
to  pay  the  assessments,  and  when  she  asked  to  be  informed  of 
any  assessments  that  were  due  I  think  it  was  the  duty  of  the 
officers  to  notify  her  before  any  suspension  was  made,  and  if 
they  neglected  to  do  it,  then  they  could  not  work  any  suspen- 
sion of  this  certificate.  This  is  the  substantial  testimony  in  the 
case.  There  is  abundant  authority  for  the  position  of  the  plain- 
tiff*s  counsel  that  where  the  certificate  of  a  beneficial  associa- 
tion provides  that  a  failure  to  pay  any  assessment  within  a  certain 
time  shall  render  it  null  and  void,  time  is  of  the  essence  of  the 
contract,  and  failure  to  pay  within  the  time  designated  renders 
the  certificate  null  and  void,  and  that  where  there  is  no  pro- 
vkion  of  the  contract  which  declares  expressly  or  by  necessary 
implication  that  sickness  or  insanity  or  similar  incapacity  shall 
excuse  the  payment  of  any  assessment  on  the  day  it  is  due,  the 
courts  will  not  grant  relief  against  such  contingency.  This  is 
simply  to  hold  that  every  one  is  bound  by  his  contract  deliber- 
ately made.  However,  tlie  reasons  for  this  seemingly  hard  rule 
is  indicated  in  Bacon  on  Beneficial  Societies,  sec.  884,  where 
the  author  says  neitlier  insanity,  sickness  nor  absence  is  an 
excuse  for  nonpayment  of  assessments,  the  payment  being  an 
act  that  can  be  performed  by  the  member  or  by  some  other  per- 
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son.  This  marks  the  distinction  between  this  case  and  those 
to  which  he  finds  the  rule  to  have  been  applied.  The  statement 
of  the  text  is  possibly  too  broad,  but  certainly  any  one  related 
to  the  member  or  interested  in  his  estate  may  come  to  his  relief 
under  such  circumstances,  and  especially  when  he  is  named  as 
his  beneficiary  under  his  certificate.  The* beneficiary  has  an 
interest  in  the  certificate,  and  although  it  does  not  become  abso- 
lute until  the  death,  it  is  an  actually  existing  interest  until 
annulled  under  the  rules  of  the  order.  So  long  as  it  remains 
in  force  it  belongs  to  him  exclusively.  Upon  the  death  of  a 
member  it  passes  to  the  beneficiary  as  his  own  and  not  as  repre- 
sentative of  a  member:  Hamill  v.  Supreme  Council,  152  Pa.  537. 
If  the  plaintiff,  having  knowledge  of  the  iassessment,  had 
offered  to  pay  it  to  the  proper  officer,  there  can  be  no  question 
but  that  he  would  be  bound  to  accept  it.  When  the  offer  was 
made  in  advance,  good  faith  required  that  the  beneficiary  should 
have  the  opportunity  to  preserve  her  rights,  not  against  the  vol- 
untary act  of  the  member,  but  as  against  neglect  caused  by  his 
inability  to  act.  She  was  therefore  entitled  to  notice  upon 
proper  request  made.  No  notice  was  given,  and  it  appears  from 
the  evidence  that  neither  the  plaintiff  nor  her  mother  had  knowl- 
edge of  the  assessment,  and  if  plaintiff  had  actual  knowledge  of 
the  assessment,  it  would  be  fatal  to  her  claim.  This  gives  per- 
tinency to  the  testimony  of  the  plaintiff  and  her  mother  that 
they  did  not  see  or  know  of  the  notice  by  publication.  The 
only  other  question  is  as  to  the  party  to  whom  the  request  for 
notice  was  made.  Plaintiff's  request  was  sent  to  the  financier 
of  the  local  conclave.  He  is  the  only  officer  with  whom  indi- 
vidual members  come  in  contact.  To  him  all  assessments  are 
paid,  and  the  order  should  be  bound  by  his  acts.  The  question 
in  this  case  seems  to  be  new.  We  think  the  law  ought  to  be 
and  is  as  given  to  the  jury,  and  a  new  trial  must  therefore  be 
refused. 

Error  assiffned  was  in  submitting  the  case  to  the  jury. 

J,  A,  Langjiit  and  S.  A.  Will,  for  appellant. — By  the  laws  of 
the  society,  mere  nonpayment  of  an  assessment  operates  as  a 
forfeiture ;  the  member  elects  every  time  he  is  called  upon  to 
pay  an  assessment  either  topi^  within  the  stipulated  time,  or 
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suffer  the  penalty  of  loss  of  membership  and  its  benefits,  by 
neglecting  or  refusing  to  pay  within  that  time :  Kareher  v.  Sup. 
Lodge,  137  Mass.  368 ;  Mulroy  v.  Knights  of  Honor,  28  Mo. 
App.,  463 ;  Rood  v.  Ry.  Pass.  &  Freight  Cond.  Assn.,  81  Fed. 
Rep.  62 ;  111.  Masonic  Benev.  Soc.  v.  Baldwin,  86  111.  479 ; 
Bacon  on  Benefit  Soc.  sec.  385. 

The  laws  of  defendant  relative  to  notice  are  sufficient  and 
binding ;  members  are  entitled  only  to  the  notice  contracted  for, 
and  no  other  need  be  given :  Force  v.  Sup.  Lodge,  41  Mo.  App. 
106 ;  Weakly  v.  Ben.  Mut,  19  Brad.  (111.  App.)  327 ;  Bacon 
on  Ben,  Soc.  sec.  381 ;  Lodge  v.  Johnson,  78  Ind.  110. 

Notice  by  publication  in  a  newspaper  is  sufficient  when  the 
laws  so  provide  :  Pa.  Training  School  v.  Ind.  Ins.  Co.,  127  Pa. 
559;  Borgraefe  v.  Sup.  Lodge,  22  Mo.  App.,  127;  Ins.  Co.  v. 
Knight,  48  Me.  75  ;  Northampton  Ins.  Co.  v.  Stewart,  39  N,  J. 
L,  486 ;  Folsom  v.  Cook,  115  Pa.  539. 

The  mailing  of  an  assessment  notice  completes  the  duty  of  a 
society,  if  its  laws  provide  for  such  mailing,  and  failure  of  such 
notice  to  reach  the  assured  by  reason  of  miscarriage  in  the  mail 
or  absence  of  the  assured,  will  not  excuse  nonpayment  of  an 
assessment  within  the  prescribed  time :  Yoe  v.  Howard  Assn., 
63  Md.  86 ;  Greeley  v.  la.  State  Ins.  Co.,  50  la.  86 ;  Hansen  v. 
Supreme  Lodge,  140  111.  304;  Reichenbach  v.  Ellerbe,  115 
Mo.  688. 

Time  was  the  essence  of  the  contract,  and  the  law  of  suspen- 
sion for  failure  to  pay,  as  already  said,  was  self  acting,  and,  per* 
force,  acting  upon  the  neglect  of  Buchannan,  he  suspended  him* 
self  on  October  1, 1894,  and  no  affirmative  act  of  his  conclave 
was  required  to  complete  the  suspension :  Hamill  v.  Sup.  Coun- 
cil, 152  Pa.  537;  Kareher  v.  Sup.  Lodge,  137  Mass.  568. 

The  insanity  or  sickness  with  which  D.  H.  Buchannan  was 
afflicted  cannot  excuse  the  nonpayment  of  the  assessment :  Smith 
V.  Penn  Mut.  Life  Ins.,  11  W.  N,  C.  295 ;  Hawkshaw  v.  Sup. 
Lodge,  29  Fed.  Rep.  773 ;  Carpenter  v.  Cent.  Mut.  Life  Ass'n, 
68  Iowa,  453 ;  Yoe  v.  Ben.  Ass'n,  63  Md,  86 ;  Klein  v.  Ins.  Co., 
104  U.  S.  88 ;  Thompson  v.  Ins.  Co.,  104  U.  S.  252 ;  Ingram  v. 
Sup.  Council,  14  N.  Y.  600 ;  Grand  Lodge  v.  Jesse,  50  111.  App. 
101 ;  Dennis  v.  Mass.  Ben.  Ass'n,  120  N.  Y.  496 ;  Bliss  on  Life 
Insurance,  sec.  179. 

It  has  been  held  with  substantial  unanimity  that  in  mutual 
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benefit  societies  the  contract  is  between  the  society  and  the  mem- 
ber, and  that  the  beneficiary  acquires  no  vested  right  in  the 
benefit  fund  which  is  to  accrue  upon  the  death  of  the  member 
until  death  takes  place:  Niblack  on  Ben.  Soc.  sees.  212,  272; 
Howell  V.  Ins.  Co.,  44  N.  Y.  276;  Wheeler  v.  Ins.  Co.,  82 
N.  Y.  648 ;  May  on  Ins.  sec.  660 ;  Kenyon  v.  Ass'n,  122  N.  Y. 
247. 

James  S.  Toung^  with  him  A.  M.  Bohh  and  S.  U,  TrerU^  for 
appellee. — We  submit  that  the  assertion  is  too  sweeping  and 
the  proposition  too  broad  that  the  members  are  absolutely  bound 
by  whatever  law  the  society  chooses  to  ordain,  but  that  the  right 
is,  after  all,  solely  in  the  courts  to  determine,  not  only  the  mean- 
ing of  the  laws,  but  also  the  reasonableness  of  the  laws :  Bacon 
on  Beneficial  Soc.  sees.  86, 86,  ed.  1888 ;  Angell  &  Ames  on  Cor- 
porations, sec.  847 ;  Com.  v.  St.  Patrick  Benevolent  Soc.,  2  Binn. 
441 ;  Com.  v.  German  Soc.,  16  Pa.  261 ;  Com.  v.  Penn  Benev- 
olent Assn.,  2  S.  &  R.  141 ;  Diligent  Fire  Co.  v.  Com.,  76  Pa. 
291;  Beneficial  Soc.  v.  Burford,  70  Pa.  821;  Evans  v.  Phila. 
Club,  60  Pa.  107. 

As  a  beneficiary,  Mabel  had  such  an  interest  as  entitled  her 
to  keep  the  certificate  alive,  not  against  her  father's  voluntary 
action,  but  if  he  were  mentally  incapable  of  receiving  notice  or 
of  paying  the  assessment.  She  did  not  have  a  vested  interest 
in  the  certificate,  but  she  had  an  inchoate  interest,  one  that  she 
had  the  right  to  preserve  against  the  whole  world  except  her 
father  only :  Bacon  on  Ben.  Soc.  sec.  266 ;  Helme  v.  Phila*  Life 
Ins,  Co.,  61  Pa.  107. 

The  law  abhors  a  forfeiture,  and  therefore  he  who  seeks  to 
enforce  it  must  show  that  he  has  been  guilty  of  no  unjustifiable 
or  unconscionable  conduct :  Kister  v.  Ins.  Co.,  128  Pa.  663 ; 
Scully  V.  Kirkpatrick,  79  Pa.  824. 

Per  Cubiam,  November  11, 1896 : 

We  find  no  en-or  in  this  record.  For  reasons  given  by  the 
learned  trial  judge,  in  his  opinion  refusing  a  new  trial,  the  judg- 
ment should  not  be  disturbed* 

Judgment  afiKrmed. 
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Robert  P.  Duff  and  Edward  A.  Kitzmiller,  Partners  trad- 
ing as  P.  Duff  &  Sons,  Appellants,  v.  Peoria  Grape 
Sugar  Company. 

CorUracl — Agreement  to  deliver  goods— Stipulation  cu  to  strikes. 
Defendant  agreed  in  writing  to  deliver  a  large  quantity  of  glucose  by 
equal  weekly  shipncients  during  April  and  May,  1894.  The  contract  con- 
tained the  following  clause :  **  Provided,  that  if  we  are  obliged  to  suspend 
roanafacturing,  or  are  in  any  way  prevented  from  delivering  any  portion 
uf  said  goods  by  reason  of  fire  or  accident  in  our  factory,  or  any  strike, 
we  shall  not  be  liable  to  you  in  damages  fur  nondelivery  of  such  portion 
of  the  goods  ordered.'*  On  May  1,  a  coal  strike  began  throughout  the 
whole  coal  region  from  which  the  defendant  could  procure  coal,  and  con- 
tinued until  the  last  of  June.  During  this  period  defendant  was  **  obliged 
to  suspend  manufacturing.**  A  correspondence  arose  between  the  parties, 
and  on  May  10  defendant  wrote  **  We  will  fill  all  orders  just  as  soon  as 
we  can  get  fuel  to  start  up  with  which  we  hope  will  be  sometime  next 
week.**  On  May  12,  plaintiffs  replied,'*  Although  your  letter  of  the  10th. 
is  not  a  direct  reply  to  ours  of  the  9th,  yet  we  are  glad  to  see  that  it  is 
your  intention  to  fi|i  all  orders  as  soon  as  you  can  get  fuel  to  start  up  with. 
We  will  l>e  glad  to  have  prompt  advice  of  your  ability  to  make  ship- 
ment.** On  July  2,  defendant  wrote  plaintiffs  that  it  thought  it  best  to 
cancel  plaintiffs*  order.  Held^  (1)  that  the  strike  of  the  coal  miners  was 
such  a  strike  as  under  the  terms  of  the  contract  would  excuse  performanoe 
on  the  part  of  the  defendant ;  (2)  that  the  coiTespondence  between  the 
parties  did  not  modify  the  agreement  and  extend  the  time  of  performance. 

Argued  Nov.  6, 1896,  Appeal,  No.  190,  Oct,  T.,  1896,  by 
plaintiffs,  from  judgment  of  C.  P.  No.  8,  Allegheny  Co.,  Nov.  T., 
1894,  No.  208,  dismissing  exceptions  to  referee's  report.  Before 
Stbrrbtt,  C.  J.,  Gebbn,  Williams,  Mitchell,  Dean  and 
Fell,  JJ.    Affirmed. 

Exceptions  to  report  of  referee,  J.  D.  Shafer,  Esq. 

The  referee's  report  was  as  follows : 

FINDINGS  OF  FACT, 

1.  On  or  before  March  80, 1894,  the  defendant  company  was 
engaged  in  the  manufacture  of  glucose  in  Peoria,  Illinois,  and 
the  plaintiffs  were  manufacturer's  agents  or  brokers  doing  busi- 
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ness  in  Pittsburg,  Pa.,  and  as  such  had  negotiated  a  number 
of  contracts  for  the  sale  of  glucose  for  defendant. 

2.  On  March  30,  1894,  plaintiffs  mailed  an  order  to  defend- 
ant for  one  thousand  (1,000)  barrels  of  glucose  at  $1.42^  per 
hundred  pounds  delivered  in  equal  weekly  shipments  during 
April  and  May-  On  April  4,  defendant  mailed  to  plaintiffs  an 
acceptance,  repeating  terms  of  the  order,  and  adding  other  pro- 
visions, among  them  the  following :  "  Provided,  that  if  we  are 
obliged  to  suspend  manufacturing,  or  are  in  any  way  prevented 
from  delivering  any  portion  of  said*  goods  by  reason  of  fire  or 
accident  in  our  factory,  or  any  strike,  we  shall  not  be  liable  to 
you  in  damages  for  nondelivery  of  such  portion  of  the  goods 
ordered."  This  was  accepted  by  plaintiffs  and  constituted  the 
contract  between  the  parties. 

3.  In  pursuance  of  this  contract  defendant  proceeded  to  ship 
glucose  to  plaintiffs  but  not  quite  in  equal  weekly  shipments. 
The  first  shipment  was  on  April  7.  Regular  weekly  ship- 
ments thereafter  during  April  and  May  would  make  eight  ship- 
ments in  all,  four  in  April  and  four  in  May,  each  of  which 
should  have  been  one  hundred  and  twenty-five  barrels.  During 
April  it  shipped  only  three  hundred  and  fifty  (350)  barrels 
instead  of  five  hundred  (600). 

4.  On  May  1, 1894,  a  coal  strike  began  throughout  the  whole 
coal  region  from  which  the  defendant  could  procure  coal,  and 
continued  until  after  June  20,  1894,  and  during  said  time  it 
was  practically  impossible  for  defendant  to  procure  coal  to  run 
its  factory,  and  by  said  strike  the  defendant  was  ^^  obliged  to 
suspend  manufacturing  "  during  said  period,  its  factory  not  be- 
ing adapted  to  the  use  of  any  other  fuel. 

6.  Defendant  on  May  1  notified  plaintiffs  by  telegraph  of 
the  strike  and  of  the  closing  of  the  factory.  A  correspondence 
was  carried  on  between  the  parties  by  mail  in  which,  in  the 
early  part  of  May,  the  defendant  says  to  plaintiffs  that  tiie 
strike  seems  to  be  growing,  and  that  it  does  not  look  for  the 
end  of  it  in  time  to  start  before  June  1,  and  that  they  should 
notify  all  their  customers  having  orders  with  defendant  to  pro- 
tect themselves,  as  prices  might  go  up. 

Plaintiffs'  letters  consist  of  inquiries  as  to  prospects,  and  a 
suggestion  of  their  interpretation  of  the  contract.  On  May  10, 
1894,  defendant  wrote  plaintiffs,  expressing  the  belief  that  the 
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stadke  would  end  soon  and  saying  "  We  will  fill  aU  orders  just 
as  soon  as  we  can  get  fuel  to  start  up  with,  which  we  hope  will 
be  sometime  next  week." 

On  May  12, 1894,  plaintiffs  replied:  "Although  your  letter 
of  the  10th  is  not  a  direct  reply  to  ours  of  the  9th,  yet  we  are 
glad  to  see  that  it  is  your  intention  to  fill  all  orders  as  soon  as 
you  can  get  fuel  to  start  up  with.  We  will  be  glad  to  have 
prompt  advice  of  your  ability  to  make  shipment.  Haworth  & 
Dewhurst  request  us  to  have  you  ship  their  syrup  as  soon  as 
possible.    We  have  no  doubt  others  will  be  after  it  very  soon." 

6.  On  July  2, 1894,  defendant  wrote  plaintiffs  that  on  ac- 
count of  the  railroad  strike  it  could  not  start  the  factory,  and 
that  it  had  orders  on  its  books  for  over  twenty  thousand  bar^ 
rels,  and  could  not  get  them  out  in  any  reasonable  time,  and 
that  as  the  "strikes  have  necessarily  cancelled  aU  contracts," 
it  thought  it  best  to  cancel  plaintiffs'  order. 

7.  On  and  before  July  2, 1894,  there  was  a  strike  on  the  rail- 
roads running  from  Peoria,  which  stopped  the  transportation  of 
coal  for  some  time. 

8.  That  on  May  31  and  June  1, 1894,  the  market  price  of 
glucose  was  one  dollar  and  seventy  cents  ($1.70)  per  hundred, 
and  on  July  2,  1894,  the  market  price  was  one  dollar  and 
seventy-five  cents  (#1.75)  ;  on  July  9, 1894,  one  dollar  eighty- 
two  and  one-half  cents  (*1.82i) ;  on  July  16, 1890,  ♦1.77i;  on 
July  23, 1894,  $1.77i;  on  July  30, 1894,  11.96,  and  that  each 
barrel  of  glucose  weighs  six  hundred  and  twenty  pounds. 

CONCLUSIONS  OP  I^W. 

1.  It  IB  contended  by  defendant  that  the  occurrence  of  any 
strike  in  any  place  which  prevented  it  from  operating  its  works 
was  sufficient  to  excuse  performance  under  the  contract.  The 
plaintiffs  claim  that  no  strike  not  in  the  factory  of  defendant  or 
among  its  employees  could  have  that  effect. 

Plaintiffs'  counsel  invokes  the  rule  that  when  a  particular 
class  of  persons  or  things  is  spoken  of  and  general  words  fol- 
low, these  shall  be  held  to  refer  to  persons  or  things  ejusdem 
generis,  the  effect  of  the  general  words  being  thus  restricted. 

It  does  not  appear  how  this  rule  can  be  appUed  in  this  case. 
There  are  here  no  particular  words  followed  by  general  words  ; 
the  things  which  were  to  excuse  performance  were  fire,  acci- 
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dent,  strike ;  but  the  first  two  were  expressly  confined  to  the 
factory,  the  last  is  expressly  excepted  from  that  restriction,  and 
is  expressly  extended  to  all  cases  by  the  word  "  any/*  It  is 
very  evident  also  that  the  distinction  is  made  according  to  the 
nature  of  subject-matter.  Fire  and  accident,  not  at  the  factory, 
could  not  prevent  the  operation  of  it,  whereas  strikes  might 
easily  do  so  in  various  ways.  The  parties  have  used  the  most 
apt  words  they  could  find  to  express  the  agreement  that  fire  or 
accident  in  the  factory  or  a  strike  in  or  out  of  it,  anywhere,  if 
it  prevented  operations,  should  excuse  performance. 

2.  It  is  contended  by  the  plaintiffs  that  the  defendant's  letter 
of  May  10  and  the  answer  of  May  12  modified  the  agreement 
and  extended  the  time  for  fulfilment  of  the  contract,  and  waived 
any  right  plaintiffs  had  to  cancel  the  contract. 

This  letter  was  written  before  the  time  for  delivery  had 
passed,  and  under  the  expectation  that  the  cause  of  delay,  the 
strike,  would  be  over  before  that  time  had  passed.  The  defend- 
ant would  then  at  least  be  bound  to  make  up  the  weekly  ship- 
ments in  arrears  when  the  strike  began  and  to  continue  for  the 
time  after  the  strike  ended  till  June  1.  "  We  will  fill  all  orders 
just  as  soon  as  we  can  get  fuel  to  stait  up,"  might  be  so  inter- 
pi'eted.  It  is  more  likely,  however,  that  defendant  thereby 
meant  to  say  it  would  make  the  balance  of  the  glucose  ordered 
and  not  delivered  at  the  price  agreed  on  as  fast  as  it  could 
make  it.  It  is  contended  by  plaintiffs'  counsel  that  tiie  letter 
of  May  12  amounted  to  an  acceptance  of  an  offer,  and  that  these 
two  letters  constitute  a  new  agreement  as  to  time  of  delivery. 
It  does  not  seem,  however,  that  such  was  the  intention  of  the 
parties,  nor  that  plaintiffs  would  have  considered  themselves 
bound  to  take  glucose  after  the  time  for  delivery  was  passed 
unless  they  wished  to.  It  is  a  mere  expression  of  satisfaction 
that  their  customers  as  brokers  are  going  to  be  supplied. 

3.  The  contract  was  for  future  delivery  of  glucose  during 
April  and  May  at  a  fixed  price,  and  in  eqiial  weekly  shipments. 
It  does  not  appear  necessary  to  determine  whether  under  the 
contract  a  strike  of  two  weeks,  for  example,  would  excuse  the 
delivery  of  two  eighths  of  the  one  thousand  (1,000)  barrels,  if 
the  strike  ended  before  the  period  of  delivery.  A  similar  con- 
tract was  construed  in  Rowland  v.  Lehigh  Coal  Co.,  28  Pa. 
215.    From  the  reasoning  in  that  case  it  may  be  inferred  thac 
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they  would  be  bound  to  make  up  during  the  time  for  delivery 
the  amount  not  delivered,  but  in  this  case  the  strike  lasted  till 
after  the  time  for  delivery  had  fully  passed. 

4.  The  referee's  conclusion  therefore  is  that  the  defendant  is 
bound  to  make  good  any  damages  sustained  by  plaintiffs  by 
reason  of  nondelivery  of  the  one  hundred  and  fifty  (160)  bar- 
rels not  delivered  in  April,  and  that  the  measure  of  damages 
under  the  circumstances  is  the  difference  in  price  at  the  end  of 
May,  and  that  it  is  not  bound  to  answer  in  damages  for  the 
nondelivery  of  the  remaining  five  hundred  (500)  barrels,  the 
delivery  of  which  was  prevented  by  the  coal  strike.  The  price 
of  glucose  having  risen  27^  cents  per  hundred  pounds,  at  the  end 
of  May  the  difference  in  price  on  one  hundred  and  fifty  barrels 
is  $255.75.  This  bears  interest  from  June,  1894.  The  referee 
therefore  finds  and  awards  against  the  defendant  and  in  favor 
of  the  plaintiffs  in  the  sum  of  $286.04,  with  costs  of  suit. 

Exceptions  were  filed  by  the  plaintiffs  to  the  report  of  the 
referee,  upon  which  the  court  made  the  following  order: 

And  now,  September  21,  1896,  after  hearing  upon  excep- 
tions to  the  report  of  the  referee,  said  report,  by  agreement  in 
writing  of  counsel  for  respective  parties,  is  amended  by  adding 
the  following  to  the  finding  of  facts :  "  That  Duff  &  Sons  were 
empowered  to  purchase  in  their  own  behalf,  and  that  the  pur 
chase  in  dispute  was  a  purchase  for  their  own  use  and  not  as 
brokers."  The  other  exceptions  to  said  report  are  dismissed, 
and  as  thus  amended  said  report  is  confirmed. 

Errors  assigned  were  in  dismissing  exceptions  to  referee's 
report. 

Edward  B.  Scully  for  appellants. — The  court  is  not  bound  by 
the  referee's  findings  of  fact,  since  they  are  simply  his  conclu- 
sions drawn  from  the  depositions  and  correspondence.  There 
was  no  oral  testimony :  Phillips's  App.,  68  Pa.  130 ;  Moyer's 
App.,  77  Pa.  482;  Hindman's  App.,  85  Pa.  466. 

Facts  in  view  of  the  existence  of  which  an  agreement  was  to 
be  entered  into  may  be  considered  in  aid  of  its  construction : 
Stapenhorst  v.  Wolff,  66  N.  Y.  696;  Berridge  v.  Glassey,  112 
Pa.  442  ;  Case  v.  Cushman,  8  W.  &  S.  644 ;  Codding  v.  Wood, 
112  Pa.  871 ;  Hudson  v.  Whiting,  17  Ct  490 ;  U.  S.  v.  Buffalo 
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Park,  16  Blatchford,  190;  Butler's  App.,  78  Pa.  452 ;  Swift  v. 
Ins.  Co.,  122  Mass.  576 ;  Brown  v.  Jones,  2  GaU.  U.  S.  477  ; 
Chitty  on  Contracts,  sec.  1174. 

A  clause  in  wider  terms  following  a  specific  enumeration  will 
generally  be  restricted  by  interpretation  to  things  of  a  like  sort 
with  those  enumerated :  Bishop  on  Contracts,  sec.  409 ;  Row- 
land V.  Lehigh  Nav.  Co.,  28  Pa.  215 ;  McNish  v.  Reynolds,  95 
Pa.  483 ;  Carrier  v.  DUworth,  59  Pa.  406 ;  WUgus  v.  White- 
head, 89  Pa.  131 ;  Richardson  v.  Hooper,  18  Pick.  446 ;  Wads- 
worth  V.  Thompson,  3  Gihn.  (111.)  423;  North  v.  Kizer,  72  111. 
172 ;  Holmes  v.  Doane,  9  Cush.  135 ;  Wimson  v.  McGow,  Hoff- 
man Ch.  125;  1  Greenleaf  on  Evidence,  sec.  804;  Clement  v. 
Durgin,  5  Greenleaf,  9;  Robinson  v.  Bachelder,  4  N.  H.  40; 
Forsyth  v.  N.  A.  Oil  Co.,  53  Pa.  168 ;  Hazelton  Coal  Co.  v. 
Buck  Mountain  Coal  Co.,  57  Pa.  301. 

Acts  including  an  assent  of  two  minds  are  sufficient  evidence 
of  a  contract :  Gray  v.  Foster,  10  Watts,  280 ;  Hamilton  v. 
Lycoming  Ins.  Co.,  5  Pa.  339. 

W.  S.  Dalzell,  for  appellee. — Before  rules  of  construction  are 
necessary  in  deciding  the  meaning  of  a  contract  there  must  be 
an  ambiguity,  for  when  the  meaning  is  clear  and  unambiguous 
there  is  nothing  for  construction  to  do :  Shaf er  v.  Senseman^ 
125  Pa.  810 ;  Williamson  v.  McClure,  37  Pa.  402 ;  Cumberland 
Navigation  Co.  v.  Dialogue,  1  W.  N.  C.  475.  Evidence  is  not 
needed  to  establish  that  which  is  so  notorious  to  persons  of 
ordinary  intelligence  that  it  either  admits  of  no  doubt  or  could 
at  the  moment  be  established  by  a  profusion  of  undisputable 
testimony :  Wharton  on  Evidence,  sec.  330. 

When  a  witness'  character  is  unimpeached,  and  no  attempt 
is  made  to  contradict  him,  his  single  testimony  is  enough  to 
prove  a  case :  Ford  v.  Haskell,  32  Ct.  489. 

Practical  impossibility  is  equivalent  in  law  to  absolute  impos- 
sibility. In  matters  of  business  a  thing  is  said  to  be  impossible 
when  it  is  not  practicable ;  and  a  thing  is  impracticable  when 
it  can  only  be  done  at  an  excessive  or  unreasonable  cost:  Leake 
on  Contracts,  682 ;  Smith  v.  Morris,  2  Brown's  Chanc.  311 ; 
Moss  V.  Smith,  67  E.  C.  L.  94. 

The  whole  correspondence  or  dealings  of  the  parties  must  be 
looked  at,  and  although  from  isolated  parts  thereof  it  might 
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Beem  that  an  agreement  had  been  reached,  yet  if  the  whole  cor- 
respondence or  dealings  show  this  not  to  have  been  the  case 
there  is  no  contract :  Bristol  etc.,  Bread  Co.  v.  Maggs,  L.  R.  44 
Chanc.  Div.  616 ;  Zuck  &  Henry  v.  McClure  &  Co.,  98  Pa. 
641 ;  Hochster  v.  De  la  Tour,  2  El.  &  B.  678. 

In  order  to  consummate  a  contract  there  must  be  a  request  by 
one  and  an  assent  by  the  other;  a  mere  affirmation  or  proposi^ 
tion  is  not  enough.  An  offer  becomes  a  contract  only  when  it 
is  met  by  an  acceptance  which  corresponds  with  it  entirely  and 
adequately :  1  Pars,  on  Contracts,  476 ;  Baxwer  &  Rule  v. 
Bishop,  65  la.  682 ;  Hutchison  v.  Bowker,  6  M.  &  W.  635. 

Per  Curiam,  November  11, 1896 : 

The  justices  before  whom  this  case  was  heard  being  equally 
divided  in  opinion,  it  is  ordered  that  the  judgment  of  the  court 
below  stand  affirmed. 


In  re  Estate  of  George  G.  Jeremy.    Appeal  of  Theodore 

R.  Jeremy. 

WUl^Infestacy^Truat^Estate  in  fee  simple. 

Testator  after  making  certain  bequests,  directed  by  bis  will  as  follows : 
*'  Third.  I  give,  devise  and  bequeath  all  the  rest,  residue  and  remainder  of 
ID  J  estate,  both  real  and  personal,  to  my  beloved  wife  for  and  during  her 
natural  life.  Fouith.  After  the  death  of  my  wife  the  estate  to  be  held  in 
trust  for  my  two  nieces  (naming  them)  share  and  share  alike.  To  be  held 
in  trust  until  both  are  of  legal  age.^^  Held,  (1)  that  there  was  no  intesticy 
under  the  will ;  (2)  that  the  nieces  took  estates  in  fee  simple  after  the 
death  of  the  widow. 

Argued  Nov.  6, 1896.  Appeal,  No.  191,  Oct.  T.,  1896,  by 
Theodore  R.  Jeremy,  from  decree  of  O.  C.  Allegheny  Co., 
Nov.  T.,  1894,  No.  82,  dismissing  exceptions  to  adjudication. 
Before  Stebbett,  C.  J.,  Gbeen,  Williams,  Mitchell,  Deak 
and  Fell,  J  J.    AfiSrmed. 

Exceptions  to  adjudication. 

The  facts  appear  by  the  opinion  of  the  lower  court  which  waa 
as  follows : 
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By  holographic  will  Mr.  Jeremy  provided  inter  alia  as  follows  : 

"  Third.  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  to  my  beloved 
wife  Kate  Jeremy  for  and  during  her  natural  life. 

"  Fourth.  After  the  death  of  my  wife  Kate  Jeremy  the  estate 
to  be  held  in  trust  for  my  two  nieces,  Bessie  and  June  Jeremy, 
daughters  of  my  brotliers  Will  M.  and  Alfred  H.  Jeremy,  share 
and  share  alike.    To  be  held  in  trust  until  both  are  of  legal  age.*' 

Mr.  Jeremy  was  not  learned  in  the  law.  He  left  a  widow, 
Kate  Jeremy,  since  deceased ;  and  one  son,  who  was  not  men- 
tioned in  the  will,  and  who  insists  that  Bessie  and  June  Jeremy 
have  no  beneficial  interest  beyond  their  majority,  and  that  con- 
sequently there  was  intestacy  in  respect  of  the  remainder  after 
that  event. 

OPINIOK. 

Had  this  testator's  disposition  of  his  residuary  estate  stopped 
with  the  words  "  share  and  share  alike  "  there  could  have  been 
no  doubt  but  that  his  nieces  would  have  taken  an  absolute  ben- 
eficial interest  in  the  remainder.  His  declared  purpose  was  to 
dispose  of  "  all "  his  residuary  "  estate,"  and  therefore  of  "  all " 
that  he  had  both  in  quantity  and  quality:  Busby  v.  Busby,  1 
Dal.  226.  ^'  I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  both  real  and  personal,"  said  tes- 
tator, "  to  my  beloved  wife,  Kate  Jeremy,  for  and  during  hei 
natural  Uf e,"  and  "  After  the  death  of  my  wife  ....  the  estate 
to  be  held  in  trust  for  my  two  nieces  ....  share  and  share 
alike."  This  plainly  made  a  complete  disposition  of  "all"  the 
residuary  estate.  No  active  trust  having  been  expressly  imposed 
upon  the  trustees,  nor  implied  after  both  cestuis  que  trustent 
had  attained  majority,  the  trust  must  have  become  executed, 
and  the  legal  and  equitable  estate  vested  in  them.  There  is  no 
mention  of  ulterior  object,  no  limitation  of  the  beneficial  use 
intended  for  these  nieces,  and  no  intestacy.  Had  any  limita- 
tion been  intended  there  was  the  appropriate  place,  and  a  slight 
change  would  have  made  it,  but  the  clause  was  left  absolute  in 
its  terms. 

Did  the  testator  intend  by  the  following  clause  to  cut  down 
the  estate  so  given  to  an  interest  during  the  minority  of 
both  his  nieces?  If  so,  they  may  never  realize  any  benefit 
whatever,  notwithstanding  the  testator's  express  declaration 
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that  the  "estate"  should  "be  held"  for  them  "after"  his 
wife's  death ;  for  she  might  survive  the  majority  of  both.    The 
testator  cannot  be  supposed  to  have  intended  so  glaring  an 
absurdity.    While  there  is  no  doubt  that  of  two  contradictory 
clauses  in  a  will  the  first  must  yield  to  the  second ;  yet  the 
clearly  expressed  intent  of  a  testator  is  not  to  be  overborne  by 
modifying  directibns  that  are  ambiguous  and  equivocal,  and 
may  justify  either  of  two  opposite  interpretations.     Such  direc- 
tions are  to  be  so  construed  as  to  support  the  testator's  dis- 
tinctly announced  intention:  Hiestand  v.  Meyer,  150  Pa.  501. 
This  testator's  distinctly  announced  intention  in  the  first  in- 
.  stance  was,  as  has  been  seen,  that  his  widow  and  nieces  should 
have  his  whole  residuary  estate.    The  purpose  of  the  trust 
declared  for  his  nieces  was  simply  to  point  out  the  mode  of 
holding  their  estate.     Their  beneficial  interest  was  not  depen- 
dent on  the  trust,  but  was  vested.     The  trust  itself  must,  by 
operation  of  law,  have  ended  at  their  majority,  and  their  estate 
became  absolute  "after"  the  widow's  death.    The  following 
clause,  out  of  which  the  question  here  arises,  was  probably  sug- 
gested by  the  afterthought  that,  on  the  nieces  attaining  their 
majority,  they  would  be  capable  of  taking  care  of  their  estate, 
and  there  need  be  no  further  trust,  and  was  but  an  expression 
of  what  the  law  would  have  implied.     Giving  to  the  clause  a 
construction  most  favorable  to  the  heirs,  it  raises  but  a  bare 
implication  as  against  an  absolute  gift  to  these  nieces,  and 
must,  in  accordance  with  the  well  settled  rule,  yield :  Seitz  v. 
Pier,  154  Pa.  467.     But  even  if  a  limitation  of  the  trust  till  the 
majority  of  the  nieces  bad  been  incorporated  in  the  first  instance, 
they  would,  under  the  authorities,  in  the  absence  of  a  gift  over, 
have  taken  an  absolute  beneficial  estate  in  remainder  by  impli- 
cation.   Thus  in  Wilks  v.  Williams,  2  J.  &  H.  (Eng.  Chan.) 
125,  where  there  was  a  bequest  after  a  life  estate  of  a  residue 
in  trust "  until "  the  legatee  attain  twenty-one  years,  it  was  held 
that  an  absolute  estate  passed,  and  similar  language  used  in 
Newland  V.  Shephard,  1  Eden  (Eug.  Clian.),  194;  Read  v.  Row- 
ell,  1  Eden  (Eng.  Chan.),  479 ;  Atkinson  v.  Pierce,  1  Br.  C.  C. 
91,  and  Hale  v.  Beck,  2  Eden  (Eng.  Chan.),  229,  was  construed 
in  the  same  way.    No  Pennsylvania  decision  exactly  in  point 
has  been  found,  but  the  principle  upon  which  these  cases  rest, 
the  creation  of  an  absolute  estate  by  implication,  has  been 
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repeatedly  recognized  and  applied.  Thus  introductory  words 
have  been  carried  down  to  the  body  of  the  will  to  show  an 
intent  to  give  an  absolute  estate :  Schriver  v.  Meyer,  19  Pa. 
87,  and  the  absence  of  a  gift  over  to  imply  a  fee :  Dil worth  v. 
Gasky,  181  Pa.  343.  So  in  Busby  v.  Busby,  supra,  the  princi- 
ple was  recognized  that  *'a  giving  over  on  a  dying  before 
twenty-one  shows  an  intention  that,  if  the  party  attain  twenty- 
one,  he  shall  have  a  fee  simple."  So  in  Cassell  v.  Cooke,  8 
S.  &  R.  268,  the  court  said :  ^^  Let  any  man  ask  himself  this 
question,  what  did  the  testator  mean  when  he  said  if  my  son 
George  be  removed  by  death  before  he  be  of  age,  his  part  shall 
fall  to  my  two  daughters  ?  His  answer  most  assuredly  would 
be — ^he  intended  by  these  words  that  if  he  arrived  at  that  age, 
he  should  have  the  power  of  disposing  of  it  as  he  pleased,  and 
if  he  died  without  disposition,  leaving  heirs,  it  should  descend 
to  them ;  that  the  limitation  over  depended  on  one  contingency 
— his  death  within  age.  This  is  not  a  construction  by  con- 
jecture, but  one  arising  from  the  words  themselves  on  the  most 
necessary  implication."  In  the  present  case  the  evidence  of 
intention  to  give  an  absolute  estate  is  at  least  as  strong  as  in 
the  cases  cited.  There  was  not  only  a  bequest  in  trust  till 
majority  without  any  gift  over,  but  this  followed  a  distinctly 
announced  intention  on  the  part  of  testator  to  dispose  of  his 
whole  estate,  and  words  which  were  admittedly  sufficient  to 
carry  it.  In  these  circumstances  it  is  apparent  that  there  was 
no  intestacy,  and  distribution  must  be  made  accordingly. 

Error  assiffned  was  decree  of  the  court. 

C.  M.  Thorp^  with  him  A.  Leo.  Weil^  for  appellant. — There  is 
nothing  in  the  will  which  gives  rise  to  any  implication  of  a 
greater  estate  in  the  nieces  than  an  estate  for  years :  Bender  v. 
Dietrick,  7  W.  &  S.  286.  The  law  looks  with  great  favor  upon 
the  heir,  and  if  we  are  wrong  in  our  position  that  the  words  of 
this  will  plainly  and  without  ambiguity  give  but  an  estate  for 
years  to  the  nieces,  and  that  there  is  no  room  whatever  for 
implication  that  a  greater  estate  was  intended  for  them,  and  if 
it  should  be  thought  the  true  construction  is  a  matter  of  some 
difficulty,  the  doubt  should  be  resolved  in  favor  of  the  appel- 
lant: 1  Jarman  on  Wills,  866;  Howe's  App.,  126  Pa.  288; 
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Hancock's  App.,  112  Pa.  632;  Hitchcock  v.  Hitchcock,  35  Pa. 
393;  De  Silver's  Estate,  142  Pa.  74;  Rupp  v.  Eberly,  79  Pa. 
141 ;  Brendlinger  v.  Brendlinger,  26  Pa.  131. 

J.  S.  and  J?.  G.  Ferguson  and  Alexander  CHlfllan^  for  appel- 
lee, were  not  heard. 

Peb  Curiam,  November  11, 1896 : 

We  find  no  error  in  this  record.  For  reasons  given  at  length 
by  the  learned  president  of  the  court  below,  he  was  clearly  right 
in  holding  that  there  was  no  intestacy,  and  that  distribution 
must  be  made  accordingly.  The  decree  is  affirmed  on  his 
opinion,  and  the  appeal  is  dismissed  at  appellant's  costs. 


William  B.  Smith  v.  The  Times  Publishing  Company, 
Alexander  K.  McClure  and  Frank  McLaughlin,  Appel- 
lants. 

PrfuUce^  8.  C,-^ Assignments  oferror^Charge—BUl  of  exceptions. 
The  filing  of  the  stenogi-apher^s  notes  of  the  charge,  and  the  printing  of 
the  charge  in  the  paper-book  will  not  make  it  part  of  the  record.  In  order 
that  assignments  to  it  may  be  considered,  it  must  affinnatively  appear  that 
the  filing  was  the  act  of  the  judge  himself,  or  by  his  express  direction,  evi- 
denced by  his  signature  either  to  the  charge  itself  or  to  the  bill  of  excep- 
tions :  Janney  y.  Howard,  150  Pa.  339,  explained  and  definitively  overruled 
so  far  as  it  appears  to  give  countenance  to  anything  beyond  a  charge  prop- 
erly filed:  Pool  v.  White,  171  Pa.  600;  Commonwealth  v.  Arnold,  161 
Pa.  827;  Hill  v.  Egan,  160  Pa.  119;  Connell  v.  O'Neil,  164  Pa.  682,  fol- 
lowed. 

ConstitutiMial  law^Trial  hyjury^Act  of  May  20,  1891. 

The  meaning  of  section  6  of  article  I.  of  the  constitution  of  Pennsylvania 
which  provides  that  ***  trial  by  jury  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate  ^*  is  that  as  to  all  matters  which  were  the  subject 
of  jury  trials  at  the  date  of  the  constitution,  the  right  which  is  to  remain 
inviolate  is  to  a  jury  *'  as  heretofore"  of  twelve  men  who  shall  render  a 
unanimous  verdict. 

Trial  by  jury  is  by  twelve  free  and  lawful  men  for  the  purpose  of  estab- 
lishing the  truth  of  the  matter  in  issue.    Any  legislation  which  merely 
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points  out  the  mode  of  amving  at  this  object,  but  does  not  rob  it  of  any 
f)f  its  essential  ingredients  cannot  be  considered  an  infringement  of  the 
right  The  constitutional  provision  as  to  jury  trials  does  not  extend  to 
ciianges  of  the  preliminaries,  or  of  the  minor  details,  or  to  subsequent 
steps  between  verdict  and  judgment. 

Section  6  of  article  I.  of  the  constitution  of  Pennsylvania  which  provides 
•*  that  trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain 
inviolate,"  is  not  infringed  by  the  act  of  May  20,  1891,  P.  L.  101,  which 
neither  changes  nor  denies  the  right  of  trial  by  jury,  but  simply  declares 
that  •*  the  Supreme  Couit  shall  have  power  in  all  cases  to  affirm,  reverse, 
simend  or  modify  a  judgment,  oi-der  or  decree  appealed  from,  and  to  enter 
!«uch  judgment,  order  or  decree  in  the  case  as  the  Supreme  Ck)uit  may 
deem  proper  and  just,  without  returning  the  record  for  amendment  or 
modification  to  the  court  below,  and  may  order  a  verdict  and  judgment 
set  aside,  and  a  new  tiial  had." 

In  this  case  the  Supreme  Court  set  aside  a  verdict  and  judgment  for 
$^,000  in  favor  of  the  plaintiff  in  a  libel  suit  against  the  publisher  of  a 
newspaper,  as  disproportionate  to  the  offense,  but  deemed  it  inexpedient 
to  fix  an  amount  and  to  give  the  plaintifT  the  choice  to  accept  it,  or  take 
the  chances  of  a  new  trial. 

De4N,  J.,  concuiTed  in  the  decision  in  this  case,  but  dissented  from  so 
much  of  the  opinion  of  the  court  as  held  the  act  of  May  20,  1891,  consti- 
tutional. 

Sterrett,  C.  J.,  also  filed  a  concuiTing  opinion. 

Argued  Jan.  28, 1896.  Appeal,  No.  212,  July  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  No.  8,  Phila,  Co.,  Sept.  T., 
1892,  No.  649,  on  verdict  for  plaintiff.  Before  Stbbeett,  C.  J., 
Green,  WrLLiAikfs,  McCollum,  Mitchell,  Dean  and  Fell,  J  J. 
Reversed. 

Sterrett,  C.  J.,  and  Deak,  J.,  concurred  in  the  decision, 
but  tiie  former  also  favored  sustaining  the  fourth  assignment 
of  «rror,  and  the  latter  favored  reversing  on  the  fourth  assign- 
ment of  error  alone,  and  dissented  from  so  much  of  the  opinion 
of  the  court  as  held  the  act  of  May  20, 1891,  constitutional. 

Trespass  for  libel.    Before  Gordon,  J. 

The  alleged  libelous  matter  was  contained  in  two  articles, 
published  in  the  "Times"  on  the  second  and  third  days  of 
October,  1892,  and  offered  in  evidence.  The  libelous  part  is 
sufficiently  quoted  in  the  charge  of  the  court 

During  the  progress  of  the  trial  Mr.  Shields,  counsel  for 
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plaintiflf,  said:  "We  challenge  the  defendants  to  prove  the 
article  and  justify  it  if  they  will." 

Mr.  Rothermel :  "  Fortunately  we  are  in  a  position  in  which 
that  is  not  necessary,  as  Mr.  Smith  has  proved  the  truth  of  it 
himself  while  upon  the  stand." 

The  Court :  "  It  comes  down,  then,  to  the  same  point,  as 
counsel  alleges  that  the  article  is  true." 

Mr.  Rothermel :  "  I  will  ask  for  an  exception  to  that  remark." 
Exception  granted.  [4] 

The  court  charged  in  part  as  follows : 

The  plaintiff,  William  B.  Smith,  seeks  at  your  hands  dam- 
ages for  a  libel  alleged  to  have  been  published  by  the  defend- 
ants, injurious  to  his  character,  and  hurtful  to  his  reputation  as 
a  man,  a  citizen,  and  a  neighbor.  He  alleges  that  this  wrong 
was  done  him  while  he  was  a  private  citizen,  and  that  it  was 
done  maliciously,  wickedly,  and  wrongfully,  and  with  the  spe- 
cific intent  to  injure  and  defame  him.  The  defendants  are  the 
publishers  and  the  editor  of  a  newspaper  published  in  this  city. 
The  publication  complained  of  was  made  in  the  defendants' 
journal  on  the  second  and  third  days  of  October,  1892.  .  .  . 

The  publication  complained  of  by  this  plaintiff  related  to  the 
acts  of  a  private  citizen,  and  in  making  them  the  subject  of  a 
printed  statement,  the  defendants  in  this  43ase  had  no  shield  of 
privilege ;  and  in  the  first  instance,  therefore,  I  charge  you  that 
the  matter  complained  of  as  libelous  was  not  a  subject  of  "priv- 
ilege." The  simple  question,  or  questions,  therefore,  for  you 
to  determine,  is  whether  the  publication  was  true  or  not,  and 
whether  it  was  injurious  to  the  character  of  the  plaintiff ;  whether 
it  was  defamatory  to  his  reputation.  If  it  was,  then  it  is  a  libel, 
and  he  is  entitled  to  recover  a  verdict  at  your  hands. 

The  plaintiff  alleges  also  that  this  libel  was  published  with 
express  malice,  and  with  the  intent  to  injure  him,  to  work  him 
harm,  to  make  his  character  a  subject  of  contempt  and  hatred, 
and  to  cause  him  to  be  believed  to  be  guilty  of  a  criminal  offense. 
The  effeict  of  this  allegation  of  express  malice  I  will  elaborate 
later  on — for  the  present  I  will  merely  say  that  if  established  it 
is  a  matter  for  which  the  jury  may  impose  additional  damages 
in  computing  the  injuries  sustained.  The  first  thing  which 
you  will  consider  is  whether  the  published  matter  for  which 
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the  plaintiff  seeks  redress  at  your  hands  was  true  or  not.  If  it 
was  true  then  there  was  no  libel  and  there  can  be  no  verdict  for 
the  plaintiff.  If  it  was  iintrue,^if  it  was  false,  then  the  verdict 
must  be  for  hisa. 

The  nature  of  the  defense  in  this  case,  as  raised  by  the  defend- 
ants' own  plea,  is  such  that  the  question  of  the  truth  or  falsity 
of  the  publication  has  a  peculiar  and  limited  relation  to  the 
defense  itself ;  but  I  say  to  you  generally  that  for  a  libel  such 
as  that  complained  of  by  this  plaintiff  there  can  be  no  defense 
which  will  defeat  his  right  to  a  verdict  except  proof  of  the  sub- 
stantial truth  of  all  the  substantial  matters  contained  in  the 
publication. 

The  law  bearing  upon  the  question  of  damages  I  shall  state 
to  you  at  length  in  that  part  of  my  charge  wherein  I  refer  to 
the  facts.  For  the  present,  however,  I  will  state  these  two  pro- 
positions :  That  if  the  matter  is  found  by  you  to  be  libelous  the 
plaintiff  would  be  entitled,  first,  to  compensation  for  the  injury 
which  he  has  suffered ;  and  next,  if  you  should  find  from  the 
evidence  in  the  case  that  the  libel  was  published  with  the  express 
intent  to  defame  and  harm  him  in  his  character  and  reputation, 
or,  to  use  the  language  of  his  complaint  in  this  case,  if  you 
should  find  that  the  publication  was  made  wickedly,  maliciously, 
and  wrongfully,  intending  to  injure  him  then  you  have  a  right 
to  award  him  such  additional  damages  as  you  may  think  the 
circumstances  of  the  case  justify  by  way  of  example  and  pun- 
ishment for  such  wanton  abuse  of  the  liberty  of  publication. 

In  a  case  such  as  this  there  may  be  two  defenses,  one  that 
the  matter  published  is  true,  and  therefore  not  libelous.  This 
defense  is  called  justification,  and  when  it  is  intended  to  be 
relied  upon  by  a  defendant  it  must  be  pleaded  specially,  so  that 
the  plaintiff  may  know  when  he  comes  into  court  that  he  must 
establish  the  untruth  of  the  charges.  Second,  another  defense 
which  may  be  set  up  is  a  denial  of  the  publication  of  the  alleged 
libel.  This  defense  involves  either  that  tiie  defendants  did  not 
publish  the  matter  complained  of,  or  that  the  matter  complained 
of  wa«  not  libelous  in  that  it  did  not  defame  the  plaintiff  in  the 
manner  and  form  alleged.  In  the  present  case  the  defendants 
have  entered  a  plea  of  "  not  guilty,"  and  this  plea  therefore  con- 
fines this  defense,  upon  the  question  of  libel  or  not,  to  whether 
the  printed  matter  was  defamatory  of  the  character  of  the  plain- 
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tiff,  as  alleged  by  Mm,  and  was  published  by  the  defendants. 
In  other  words,  the  defendants  do  not  plead,  by  way  of  defense, 
that  the  libelous  matter  is  true,  but  that  they  did  not  publish 
the  libelous  matter.  This  brings  up  the  question  of  the  ten- 
dency and  meaning  of  the  publication  itself. 

The  plaintiff,  in  his  statement  filed,  has  not  only  set  out  the 
language  of  the  publication,  but  has  averred  also  the  meaning 
and  effect  of  the  words  as  published,  or,  in  technical  legal  lan- 
guage, he  has  accompanied  the  words  with  an  innuendo ;  the 
innuendoes  contain  plaintiff's  allegation  of  the  effect  of  the 
publication  whereby  it  is  alleged  to  be  libelous.  It  is  this  that 
the  defendants'  plea  denies,  that  is,  it  denies  that  a  libel,  as 
alleged  by  the  plaintiff,  was  published  by  them,  and  does  not 
assert  that  the  words  with  their  innuendoes  were  true. 

Evidence  has  been  introduced  by  the  defendants  tending  to 
establish  the  truth  of  some  of  the  facts  contained  in  the  entire 
article  as  published  in  the  paper,  but  only  with  the  avowed 
purpose,  as  stated  by  counsel,  of  mitigating  the  damages  which 
you  should  give  the  plaintiff  if  you  should  find  the  article  to 
be  libelous.  Such  evidence  coidd,  under  the  plea,  only  have 
been  admitted  for  this  purpose,  and  as  I  shall  explain  to  you 
later  in  my  charge,  when  you  come  to  consider  it,  you  will 
regard  it  only  to  the  extent  limited  by  the  purpose  for  which 
it  has  been  offered. 

[Where  a  defendant,  charged  with  libel,  justifies  the  publi- 
cation by  pleading  its  truth,  such  a  defense,  if  not  established, 
may  be  considered  by  the  jury  as  a  reason  for  imposing  addi- 
tional damages  for  the  persistence  in  asserting  as  true  that 
which  is  failed  to  be  proved.]  [8]  .  .  . 

The  plaintiff  in  this  case  has  offered  in  evidence  the  news- 
papers which  contain  the  alleged  libel,  and  he  has  in  his  plead- 
ing set  out  the  particular  parts  of  the  publication  which  he  says 
are  untruthful,  injurious,  and  libelous,  and  I  will  read  these  to 
you  first  without  the  innuendoes,  and  then  with  the  innuendoes 
which  are  contained  in  his  declaration.  Let  me  say  that  I  do 
not  intend  to  go  fully  into  all  the  facts  in  this  case.  I  do  not 
think  it  is  called  for.  Nevertheless,  I  wish  to  leave  nothing  of 
substance  uncovered  by  my  charge,  for  I  do  not  wish  that  any 
one  may  be  able  to  complain  justly  that  the  court  has  not  treated 
with  judicial  fairness  and  fullness  every  proper  matter  in  the 
cause. 
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The  libelous  matter  alleged  in  the  declaration  or  statement 
of  the  plaintiff  is  as  follows  :  "  The  dandy  Mayor  skips.  Col. 
William  B.  Smith  shakes  Philadelphia  dust  from  his  feet  A 
sudden  flight  to  the  West.  His  legacy  of  bogus  checks,  pro- 
tested notes,  aAd  bad  debts.  Escaping  prosecution.  The  gal- 
lant colonel  is  at  last  overwhelmed  by  his  financial  irregularities 
and  dares  not  wait  to  meet  the  issue.  Overwhelmed  with  debt, 
ex-Mayor  William  B.  Smith  suddenly  shook  the  dust  of  Phila- 
delphia from  his  feet  this  week  and  started  West,  leaving  be- 
hind a  legacy  of  bogus  checks,  protested  notes,  and  broken 
contracts.  This  time  the  gallant  colonel  left  for  good.  It  was 
on  Wednesday  that  his  ill-omened  star  westward  took  its  way." 
Those  are  the  libelous  words  contained  in  the  article  first  pub- 
lished complained  of  by  this  plaintiff.  In  his  declaration  he 
avers  that  those  words  conveyed  to  those  who  read  them,  and 
reasonably  might  convey,  a  certain  meaning  injurious  to  his 
character,  and  he  has  set  out  what  he  sa}rs  those  meanings  were 
in  the  paper  filed  by  him  in  the  cause.  Now  let  me  read  you 
the  same  words  with  the  allegation  of  what  they  mean,  and 
what  effect  they  had  upon  those  who  read  them :  "  The  dandy 
Mayor  skips."  "  Thereby,"  says  the  plaintiff,  "  meaning  that 
the  said  plaintiff  was  a  fugitive  from  justice,  and  had  left  the 
city  of  Philadelpliia  for  the  purpose  of  escaping  prosecution  for 
crimes  and  offenses  committed  by  him  against  the  law."  "  CoL 
William  B.  Smith  shakes  Philadelphia  dust  from  his  feet.  A 
sudden  flight  to  the  West,"  "  thereby  meaning  that  the  said 
plaintiff  had  fled  from  the  city  of  Philadelphia  for  the  purpose 
of  escaping  prosecution  for  crimes  and  offenses  against  the  law 
Committed  by  him."  "  His  legacy  of  bogus  checks,"  *'  thereby 
meaning  fraudulent  and  unlawful  checks  for  the  payment  of 
money  drawn  upon  banks  by  the  said  plaintiff  for  the  purpose 
of  obtaining  money  by  means  of  false  pretenses  and  with  the 
intent  to  cheat  and  defraud."  ^^  Protested  notes  and  bad  debts. 
Escaping  prosecution,"  *^  thereby  meaning  that  the  said  plaintiff 
had  committed  crimes  and  offenses  against  the  law  and  by  a 
sudden  flight  had  escaped  legal  prosecution  by  arrest  and  in- 
dictment for  the  same." 

And  so,  gentlemen,  as  to  the  other  parts  which  I  read  to 
you,  there  are  similar  innuendoes  alleged ;  that  is,  averments 
that  the  words  meant  that  he  had  been  guilty  of  crimes,  that 
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he  had  passed  fraudulent  and  unlawful  checks  for  dishonest 
purposes,  and  had  gone  away  to  escape  the  criminal  consequence 
of  his  acts.  On  the  day  following  the  publication  complained 
of  in  the  manner  I  have  read,  there  appeared  another  article,  a 
part  of  which  I  will  read  to  you,  as  contained  in  the  plaintiff's 
declaration.  I  will  read  it  first  without  the  innuendoes  alleged 
by  the  plaintiff,  and  then  I  will  state  to  you  the  innuendoes. 
"  Billy's  last  grab.  The  dandy  Mayor  would  let  nobody  escape 
this  time.  Colonel  Smith's  autograph  as  a  legacy  to  his  fellow 
citizens.  A  trained  sharper's  great  work.  Before  he  emigrated 
to  the  West,  the  enterprising  colonel  gathered  in  all  the  money 
that  was  not  chained  down,  and  his  friends  say  that  his  bad 
debts  will  run  into  many  thousands.  The  sudden  emigration 
of  ex-Mayor  William  B.  Smith  has  caused  more  excitement  in 
the  way  of  talk  about  bogus  checks  and  bad  debts  than  this 
town  has  known  since  the  dandy  Mayor's  great  grab-game 
administration.  There  are  those  who  contemplate  his  latest 
move  without  reflecting  that  they  are  out  of  pocket,  but  they 
seem  to  be  the  ones  with  whom  the  enterprising  colonel  had 
not  succeeded  in  striking  up  an  acquaintance.  Everybody  else 
is  in  mourning.  Colonel  Smith's  list  of  acquaintances  possess- 
ing more  or  less  boodle  was  something  that  would  appall  an 
ordinary  sharper,  but  with  a  majority  of  them  the  irrepressible 
'  Billy,'  as  the  boys  jocularly  greet  him,  seems  to  have  main- ' 
tained  himself  upon  a  negotiable  footing  to  the  last.  The  story 
of  his  sudden  departure  last  Wednesday  for  the  West,  as  pub- 
lished in  the  Times  yesterday,  was  the  sensation  of  the  day. 
With  the  bogus  checks,  protested  notes,  broken  contracts,  and 
bad  debts  which  he  left  behind  as  a  legacy  to  the  city  that  had 
proudly  elevated  him  to  its  chief  magistracy,  hundreds  were 
plastered,  yet,  as  showing  the  wonderful  popularity  of  the  man, 
there  are  few  who  exhibited  heated  indignation  over  the  mat- 
ter, and  many  of  the  victims  expressed  the  hope  that  where- 
ever  he  might  go  he  would  continue  to  do  well.  It  all  seemed 
like  corroboration  of  Bamum's  theory  that  people  like  to  be 
humbugged.  Some  of  the  remarks  made  by  the  Sunday  pedes- 
trians, who  always  halt  at  the  Times  bulletin  board,  were  espec- 
ially instructive.  Everybody  seemed  to  know  Billy  Smith,  and 
they  invariably  expressed  the  greatest  delight  over  the  announce- 
ment of  his  cpreatest  exploit.    One  individual  nibbed  his  hands 
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and  gleefully  remarked  to  his  companion,  ^  I Ve  said  all  along 
that  Smithy  would  come  out  ahead.'  The  house  he  rented. 
One  man  of  some  anxiety  as  to  the  colonel's  abrupt  departure 
was  conveyancer  Daniel  H.  Buck,  from  whom  he  had  rented 
the  house  he  recently  occupied,  at  1426  Mt.  Vernon  Strejet, 
acting  as  an  agent  for  Grant  Megargee,  the  owner  of  the  prop- 
erty. Colonel  Smith  leased  the  house  for  one  year,  and  had 
occupied  it  only  seven  months,  so  that  a  claim  can  be  made 
against  him  for  five  months'  rent.  Mr.  Buck  was  on  the  point 
of  writing  to  him  to  call  at  his  office  and  settle  existing  accounts 
when  he  learned  of  his  flight.  To-day  he  expects  to  make  an 
inspection  of  the  house  in  order  to  see  if  there  is  any  furniture 
in  it.  The  neighbors  say  that  Colonel  Smith  moved  a  lot  of 
furniture  into  the  house  last  Spring  and  they  have  not  seen  any 
of  it  come  out.  They  think,  however,  that  it  has  been  pretty 
thoroughly  levied  upon  by  various  people.  One  of  the  neigh- 
bors said  last  night  that  she  saw  Colonel  Smith  and  his  wife 
take  their  departure  on  Wednesday  morning.  First,  the  gal- 
lant colonel  came  to  the  door  and  made  a  reconnoissance,  after 
which  he  boldly  issued  upon  the  steps  with  a  huge  valise  in  his 
hands.  Mrs.  Smith  followed  him,  carrying  a  hand  bag.  They 
walked  rapidly  in  the  direction  of  the  Broad  Street  Station. 
Their  daughter  had  gone  on  the  previous  night  to  Germantown, 
where  she  will  live  with  the  parents  of  her  husband,  who  is 
dead.  Their  son,  a  bright  young  man  of  twenty,  is  living  down 
town  where  he  is  employed." 

You  will  understand,  gentlemen  of  the  jury,  that  what  I  have 
read  to  you  does  not  contain  the  entire  article  as  published,  but 
the  matter  complained  of  as  libelous,  some  of  it  being  in  the 
headline  at  the  top,  some  of  it  being  by  way  of  introduction, 
some  of  it  being  by  way  of  subheading,  and  some  of  it  being  in 
the  body  of  the  articles.  That  which  I  have  read  you  he  avers 
in  his  statement  to  have  been  intended  to  convey  the  idea  that 
this  man  had  committed  a  crime  and  was  running  away  to 
escape  the  law ;  that  he  was  running  away  to  escape  criminal 
prosecution;  that  the  words  "bogus  checks,"  ''sudden  flight 
to  the  West,"  "escaping  prosecution,"  "dare  not  meet  the 
issue,"  "financial  irregularity,"  and  other  expressions  that  I 
have  read,  all  taken  together  or  singly  were  intended  and  did 
convey  the  meaning  that  this  man  was  guilty  of  criminal  dis- 
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honesty  or  fraud,  and  that  he  had  gone  from  his  home,  and  gone 
for  good,  in  order  that  the  criminal  law  might  not  reach  him 
and  punish  him  for  his  crimes. 

You  will  have  the  two  papers  containing  these  articles  out 
with  you.  They  have  all  been  read  in  evidence.  It  is  for  you 
to  consider  their  meaning.  You  twelve  men  of  average  intelli- 
gence are  asked,  from  your  own  reading  of  these  articles,  to  say 
what  was  the  reasonable  meaning  attached  to  those  words.  Do 
they  accuse  William  B.  Smith  of  committing  crimes  for  which 
he  was  liable  to  prosecution,  and  that  he  had  fled  because  of 
those  crimes  and  to  escape  the  legal  result?  If  you  find  such 
a  meaning,  and  that  is  for  you,  your  verdict  in  this  case  must 
be  for  the  plaintiff. 

The  defendants'  plea  does  not  aver  that  that  meaning  is  true. 
They  say  the  words  hadn't  that  meaning,  and,  therefore,  I  say 
at  the  door  of  this  case,  before  you  go  a  step  further,  and  as 
decisive  of  your  verdict,  you  must  say  what  the  reasonaWe  con- 
struction of  those  words  is — considering  the  whole  article,  the 
appearance  of  it,  the  manner  in  which  it  is  printed — and  if  you 
find  that  the  averment  of  the  plaintiff  is  true,  and  that  those 
words  did  convey  the  meaning  that  he  had  committed  crime  for 
which  he  was  fleeing  from  this  jurisdiction,  your  verdict  must 
be  for  him. 

The  defense  in  this  case,  as  I  have  said,  is  a  denial  that  that 
was  the  meaning  of  the  words.  If  you  find,  after  reading  all 
these  articles,  that  that  was  not  the  meaning,  that  no  part  of 
them  meant  or  could  mean  that,  to  those  who  read  the  article, 
of  course  your  Verdict  should  be  for  the  defendant,  because  if 
those  words  did  not  mean  that  thing,  if  those  words  did  not 
accuse  him  of  crime  and  th'us  did  not  expose  him  to  hatred,  ridi- 
cule, contempt,  and  defamation  of  character,  then  there  is  no 
libel ;  but  if  they  did  make  that  accusation,  then  your  verdict 
must  be  for  him. 

If  you  should  find  those  facts  in  his  favor,  then  you  would 
be  brought  to  consider  the  question  of  damages.  What  are  the 
damages  to  which,  if  you  find  this  publication  to  be  a  libel  he 
is  entitled?  He  is  entitled  to  compensation.  By  the  word 
"compensation"  is  meant  in  law  that  which  men  ordinarily 
mean  by  it.  Compensation  is  that  which  makes  one  whole,  one 
thing  for  another,  and  if  you  find  the  publication  to  be  a  libel 
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in  the  way  I  have  stated,  if  you  find  that  publication  was  a  libel, 
then  he  is  entitled  to  Fecover,  first,  compensation  for  any  dam- 
ages he  has  suffered  in  his  character,  reputation,  peace,  and 
happiness  by  reason  of  such  defamation,  and  the  determination 
of  that  question  is  for  you. 

The  defendants  in  this  case  presented  evidence  up  to  the  time 
when  they  left  the  court  room,  began  the  presentation  of  evi- 
dence, first,  to  show  the  truth  of  some  of  the  statements  of  this 
alleged  libel,  and  they  offered  the  truth,  admitted  by  them,  only 
in  mitigation  of  damages,  because,  as  I  have  said,  in  not  having 
put  the  tl^Lth  of  the  alleged  libel  in  issue  by  their  plea,  they 
can  only  afterwards  set  it  up  to  mitigate  the  damages.  When 
they  endeavored,  for  any  purpose,  to  establish  the  truth  of  this 
publication,  it  became  a  matter  for  your  consideration,  and  you 
will  say  whether  the  facts  testified  to  from  the  witness  stand 
justify  or  prove  to  any  extent  the  truth  of  the  allegation  in  the 
libelous  matter.  If  they  did,  you  can  consider  that,  and  ought 
to,  in  determining  the  amount  of  damage,  but  only  to  that 
extent.  When  for  any  purpose  a  defendant  in  libel  endeavors 
to  estabUsh  the  truth,  he  must  establish  the  substantial  truth, 
in  order  to  prevent  the  recovery  of  a  verdict. 

The  defendants  also,  up  to  the  time  when  they  left  the  court 
room,  had  introduced  some  evidence  intended  to  show  that  this 
plaintiff  was  a  man  of  bad  character  for  honesty  and  integrity. 
The  weight  of  that  testimony  is  for  you.  The  plaintiff,  on  the 
other  hand,  called  a  number  of  witnesses  this  morning  in  rebut- 
tal, to  show  that  his  character  for  integrity  and  honesty  was 
good.  The  introduction  of  this  testimony  on  the  part  of  the 
defendants,  as  to  his  honesty,  was  also  only  for  the  purpose  of 
mitigating  or  reducing  the  amount  of»your  verdict  if  you  should 
find  the  publication  libelous,  and  it  can  only  have  that  effect ; 
but  in  order  that  you  should  for  this  reason  reduce  your  find- 
ing from  what  it  otherwise  would  be,  you  must  be  satisfied 
from  what  they  did  establish  that  this  man  had  a  general  char- 
acter in  the  community  for  honesty  and  probity  which  was  bad. 
[If  it  does  not  satisfy  you  of  that  which  they  endeavored  to 
establish,  to  wit,  that  he  had  a  bad  general  character  for  hon- 
esty, you  may  take  into  consideration,  in  fixing  the  amount  of 
damages,  the  fact  that  on  the  trial  they  endeavored  to  establish 
that  he  had  a  bad  character,  and  failed,  if  they  did  fail,  in  so 
establishing  it.]  [5] 
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Let  me  say  to  you,  character  in  this  view  of  the  law  is  the 
general  estimation  of  mem  Good  character  is  the  one  thing 
which  we  all  strive  to  build  up,  and  which  probably  is  the 
dearest  possession  of  humanity.  It  is  that  which  sweetens  life 
and  makes  it  happy,  and  the  deprivation  of  which  is  probably 
the  severest  calamity  which  could  happen  to  man.  Unlike 
substantial  and  material  things  which  we  might  possess  to-day 
and  lose  to-morrow,  and  possess  again,  character  has  in  it  those 
elements  which,  when  it  is  destroyed,  makes  it  almost  impos- 
sible of  subsequent  rehabilitation.  It  is  because  of  the  injury 
to  his  character  that  this  plaintiff  seeks  damages  at  your  hands, 
and  if  he  has  been  libeled  he  is  entitled  to  your  verdict.  [And 
if  the  defendants  have  sought  to  prove  that  his  character  was 
bad,  and  have  failed,  you  may  consider  the  fact  that  they  have 
persisted  in  impugning  his  character,  and  done  so  without  suf  < 
ficient  evidence,  if  you  should  so  find.]  [6] 

The  plaintiff  also  says  that  these  publications  were  malicious 
and  intended ;  that  the  injury  was  intended  and  expressly  and 
deliberately  done ;  in  other  words,  that  there  was  express  malice. 
Look  at  it,  read  it,  consider  it  in  all  its  details  and  mako-up, 
and  if  you  should  find  it  libelous,  say  whether  it  bears  upon 
its  face  the  evidence  of  malicious  purpose.  By  malice  is  meant 
ill  will,  an  injurious  intent  towards  a  person,  a  specific  desire 
to  injure.  If  you  find  it  in  the  article  itself,  then  that  is  called 
intrinsic  or  inherent  evidence.  In  addition  to  that  the  plaintiff 
says  there  is  extrinsic  evidence  of  malice  outside  of  the  article, 
and  he  took  the  stand  and  testified  to  you  that  some  years 
before  these  articles  were  published  he  had  an  interview,  which 
he  detailed,  with  the  editor  of  this  newspaper,  in  which  a  con- 
versation took  place  respecting  committees  of  councils,  and  the 
plaintiff  sajrs  after  he  was  requested  by  this  editor  to  retain  a 
certain  person  as  chairman  of  the  railroad  committee  and  de- 
clined, he  was  threatened  thereafter  with  punishment  in  his 
political  life,  and  that  he  would  be  driven  from  the  city.  You 
are  asked  to  find  from  that  express  and  deliberate  malice.  The 
editor  of  the  paper  took  the  witness  stand  and  denied  that  he 
used  that  threat.  He  admitted  having  a  conversation  with  the 
plaintiff,  and  that  the  conversation  generally  related  to  the 
subject  of  the  composition  of  committers  of  council  over  which 
Mr.  Smith  had  been  elected  to  preside.    He  denied,  however, 
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that  he  had  used  any  language  containing  threats.  It  is  for  you 
to  say  which  of  those  two  persons  you  will  believe.  You  have 
heard  them,  you  saw  them  upon  tfie  stand,  you  observed  their 
manner,  and  their  credibility  is  for  you.  If  you  believe  the 
plaintiff,  that  such  a  threat  was  made,  it  would  be  evidence  of 
express  malice  from  which  you  might  find  the  continuance  of  a 
desire  to  do  him  wrong;  but  whether  you  believe  him,  or 
whether  you  believe  the  editor  who  denied  making  that  threat, 
is  entirely  for  you.  Those  two  persons  on  the  witness  stand 
are  simply  two  sworn  witnesses,  to  be  judged  by  the  same  rules 
that  every  other  witness  is  to  be  judged  by,  to  be  given  the 
same  fair  treatment  with  absolute  impartiality,  and  it  is  for 
you  to  say  which  one  is  to  be  believed  and  which  to  be  dis- 
believed. 

[If  you  find  there  was  express  malice — and  I  leave  that 
entirely  to  you — if  you  find  there  was  express  malice  or  any 
wantonness  in  this  attack  which  would  amount  to  a  reckless 
disregard  of  consequences,  you  would  be  entitled  to  also  give 
this  plaintiff,  if  you  should  find  the  articles  libelous,  an  addi- 
tional sum  by  way  of  example  and  punishment  for  the  wrong 
which  has  been  done  him ;  to  give  what  is  called  exemplary 
damages,  and  I  want  to  read  to  you  a  very  brief  definition  of 
what  exemplary  damages  are,  a  definition  from  a  text  book  of 
approved  authority.  "  The  general  rule  is,  that  when  the  injury 
has  been  inflicted  maliciously  or  wantonly  or  with  circumstances 
of  contumely  or  indignity,  the  jury  are  not  restricted  to  actual 
damages,  but  may  give  such  damages  in  addition  thereto  as  the 
circumstances  of  the  case  seem  to  warrant,  to  deter  others  from 
like  offenses."  Such  is  what  exemplary  damages  are.  In  this 
case,  if  you  find  express  malice,  you  may  add  such  damages  to 
your  verdict  in  addition  to  compensation.]  [11] 

Now,  gentlemen  of  the  jury,  I  don't  mean  to  go  over  this  evi- 
dence any  further.  I  leave  it,  as  I  leave  all  the  case,  to  you 
for  your  determination.  The  law  I  have  explained.  Be  gov- 
erned by  that  implicitly.  As  I  have  said,  if  I  have  made  a  mis- 
take in  that,  I  can  be  corrected.  You  follow  the  law  as  I  have 
given  it  to  you,  and  consider  the  facts  being  governed  by  the 
law.  [If  you  believe  this  article  was  not  libelous  in  that  it 
did  not  say  the  things  of  the  plaintiff  which  he  alleges  it  did 
say,  and  with  the  meaning  which  he  alleges,  then  your  verdict 
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Bhould  be  for  the  defendants ;  but  if  you  find  it  did  contain 
the  meaning  which  he  alleges  and  was  injurious  to  hiin,  find  a 
verdict  for  him  and  fix  the  damages  under  the  instructions  I 
have  given  you — ^first,  for  compensation ;  next,  and  only  then, 
for  exemplary  damages,  if  you  should  find  that  there  was  ex- 
press malice,  wantonness,  and  an  intent  to  injure  him  specifi- 
cally.] [9]  [Let. me  beg  you  to  consider  tlds  case  as  one  of 
solemn  obligation,  and  to  render  such  a  verdict  as  will  satisfy 
the  ends  of  justice.  The  plaintiff  has  fixed  his  damages  in  his 
statement  at  the  sum  of  $50,000.  That  is  the  utmost  limit 
towards  which  you  may  go.  But  between  this  amount  and  the 
smallest  sum  your  discretion  is  absolute.]  [10]  Consider  its 
importance,  its  importance  to  this  man,  its  importance  to  these 
defendants,  and  let  your  verdict  be  rendered  without  fear  and 
without  favor.  This  is  a  court  of  justice,  and  you  and  I  and 
those  learned  gentlemen  who  represent  the  parties,  are  all  officers 
sworn  to  perform  our  duties  with  integrity,  and  let  us  perform 
them  with  integrity,  without  fear,  and  without  partiality,  so 
that  what  we  do  shall  redound  to  the  promotion  of  justice,  to 
the  promotion  of  good  order,  and  to  social  welfare. 

Verdict  and  judgment  for  plaintiff  for  $45,000.  Defendants 
appealed. 

Errors  assigned  were  (1)  the  verdict  was  excessive ;  (2)  the 
court  below  erred  in  not  setting  aside  the  verdict  as  excessive ; 
(8,  6,  6,  9,  10, 11)  portions  of  charge  as  above,  quoting  them ; 
(4)  ruling  on  remark  of  counsel  as  above ;  (7,  8)  that  the  charge 
was  defective  as  a  whole ;  (12)  that  the  trial  judge  erred  in 
refusing  defendants'  motion  to  instruct  the  official  stenographer 
to  place  upon  his  notes  the  remarks  of  counsel ;  (13)  that  the 
trial  judge  erred  in  not  granting  the  defendants'  motion  to  with- 
draw a  juror,  and  continue  the  case,  and  in  declming  to  hear,  or 
permit  the  filing  of  reasons  for  such  motion. 

The  record  did  not  show  that  the  stenographers  notes  of  the 
charge  had  been  filed  by  the  direction  of  the  trial  judge. 

P.  F.  Bothermelj  Jr.^  with  him  James  H.  Shakespeare,  for 
appellants. — ^The  act  of  May  20, 1891,  is  constitutional :  Baker 
V.  Madison,  62  Wis.  187;  Abbott  v.  Tolliver,  71  Wis.  64; 
Waterman  v.  Railroad,  82  Wis.  613 ;  McCarthy  v.  Niskem,  22 
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Minn.  90 ;  Woodward  v.  Glidden,  38  Minn.  108 ;  Gundereon 
V.  Elevator  Co.,  47  Minn.  161 ;  Haynes  v.  Trenton,  108  Mo. 
123 ;  Gurley  v.  R.  R.,  104  Mo.  211 ;  Furnish  v.  R.  R.,  102  Mo. 
438;  R.  R.  v.  Brown,  26  Kan.  443  ;  R.  R.  v.  Peavey,  29  Kan. 
170 ;  Upcher  v.  Oberlender,  50  Kan.  315 ;  Kelly  v.  McDonald, 
39  Ark.  387 ;  Fordyce  v.  Jackson,  56  Ark.  594 ;  Fordyce  v. 
Nix,  58  Ark.  136  ;  R.  R.  Co.  v.  Sponier,  85  Ind.  165 ;  Turnpike 
Co.  V.  Andrews,  102  Ind.  138 ;  Howard  County  v.  Legg,  110 
Ind.  479 ;  R.  R.  v.  Finlayson,  16  Neb.  578 ;  Orleans  v.  Perry, 
24  Neb.  831 ;  Meharrey  v.  Halligan,  29  Neb.  565 ;  Collins  v. 
Council  Bluffs,  35  Iowa,  432;  Rose  v.  R.  R.  39  Iowa,  246; 
Cooper  V.  Mills  County,  69  Iowa,  350. 

The  filing  of  a  plea  of  justification  and  the  failure  to  convince 
the  jury  of  the  truth  thereof  is  only  evidence  of  malice  when  it 
is  maliciously  filed,  and  the  question  of  the  bona  fides  of  the 
filing  thereof  is  for  the  jury :  Pallet  v.  Sergent,  36  N.  H.  496 ; 
Ward  V.  Dick,  47  Conn.  300 ;  Parke  v.  Blackiston,  3  Hair. 
373 ;  In  New  York,  by  statute ;  In  Massachusetts,  by  statute ; 
Rayner  v.  Kinney,  14  Ohio,  283 ;  Byrket  v.  Monohon,  7  Black- 
ford, 83 ;  Henderson  v.  Fox,  83  Ga.  233 ;  Thomas  v.  Dunna- 
way,  30  111.  373 ;  In  Michigan,  by  statute ;  In  Wisconsin,  by 
statute ;  Lowe  v.  Herald,  6  Utah,  175 ;  Shortel  v.  Hutchinson, 
3  Ore.  337 ;  Gorman  v.  Sutton,  32  Pa.  247 ;  Updegrove  v.  Zim- 
merman, 13  Pa.  619;  Howard  v.  Thomson,  1  Am.  Leading 
Caaes,  17&;  Dewit  v.  Greenfield,  5  Ohio,  225;  Rush  v.  Cave- 
naugh,  2  Pa.  190. 

It  is  error  for  the  trial  judge  to  call  the  attention  of  the  jury 
in  detail  and  at  length  to  the  evidence  on  one  side  of  the  case 
without  going  equally  into  the  evidence  on  the  other :  Peirson 
V.  Duncan,  162  Pa.  187 ;  Burke  v.  Maxwell,  81  Pa.  139 ;  Hers- 
tine  V.  R.  R.  151  Pa.  244  ;  Schwenk  v.  Kehler,  122  Pa.  67 ; 
Reber  v.  Herring,  115  Pa.  599;  R.  R.  Co.  v.  Enches,  127  Pa. 
316 ;  Reichenbach  v.  Ruddach,  127  Pa.  564. 

The  charge  on  the  subject  of  damages  was  erroneous ;  Neeb 
V.  Hope,  111  Pa.  145 ;  1  Sedgwick  on  Damages,  546 ;  W.  St 
L.  &  P.  R.  R.  V.  Rector,  104  111.  296 ;  Snow  v.  Carpenter,  49 
Vt.  426;  Kenyon  v.  Cameron,  20  Atl.  Rep.  233 ;  R.  R.  v.  Gas- 
tineau,  83  Ky.  119 ;  R.  R.  v.  Burke,  53  Miss.  200 ;  Nicholson 
V.  Rogers,  31  S.  W.  260 ;  Boardman  v.  Goldsmith,  48  Vt.  403 ; 
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R.  R.  V.  Brooks,  83  Ky.  129 ;  Bryant  v.  Acel,  27  Ga.  37 ;  Wil- 
lis V.  McNeill,  57  Texas  466 ;  Reese  v.  Hershey,  163  Pa.  253. 

The  judge  erred  in  not  granting  the  defendants'  motion  to 
withdraw  a  juror  and  continue  the  case,  and  in  declining  to 
hear  or  permit  the  filing  of  reasons  for  such  motion :  Com.  v, 
Weber,  167  Pa.  158;  Holden  v.  Penna.  R.  R.  169  Pa.  1. 

A.  S,  L.  Shields^  for  appellee. — The  appeal  should  be  quashed : 
Burkholder  v.  Stahl,  58  Pa.  371 ;  Neiss  v.  Foster,  64  Pa.  495  ; 
ColUns  V.  Leafey,  124  Pa.  203 ;  Pool  &  Son  v.  White,  171  Pa. 
500. 

Juries  are  the  sole  judges  of  the  amount  of  damages  where 
there  is  no  criterion  by  which  they  can  be  determined,  and 
where  the  charge  has  correctly  stated  the  law.  When,  there- 
fore, the  trial  court  sitting  in  banc  has  refused  to  exercise  its 
discretionary  power  to  grant  a  new  trial  for  alleged  excessive 
damages,  appellate  courts  will  decline  to  interfere :  Seeley  v. 
Alden,  61  Pa.  802;  Penna.  R.  R.  v.  Spicker,  105  Pa.  142; 
Penna.  R.  R.  v.  Allen,  53  Pa.  276 ;  Vallo  v.  United  States  Ex- 
press Co.,  29  W.  N.  C.  428. 

There  is  an  unbroken  line  of  English  and  American  cases 
which  establishes  the  principle  that,  in  cases  of  this  kind,  no 
verdict  should  be  set  aside  because  in  the  opim'on  of  the  court 
the  damages  are  excessive :  Huckle  v.  Money,  2  Wilson,  205 ; 
Beardmore  v.  Carrington,  2  Wilson,  244 ;  Townsend  v.  Hughes, 
2  Mod.  150;  Merest  v.  Harvey,  6  Taunton,  442;  Gilbert  v. 
Buckinshaw,  Lofft.  771 ;  Hewlett  v.  Cruchley,  5  Taunton,  277 ; 
Rendell  v.  Hayward,  5  Bing.  N.  C.  424 ;  Kelly  v.  Sherlock, 
L.  R.  1  Q.  B.  Cases,  686 ;  Forsdike  v.  Stone,  L.  R.  8  C.  P. 
Cases,  607 ;  Haywood  v.  Newton,  2  Str.  940 ;  Archbold's  Prac- 
tice,  1525 ;  Duberley  v.  Gunning,  4  T.  R.  651 ;  Berry  v.  Vree- 
land,  1  Zsib.  (N.  J.)  188 ;  Lehigh  Valley  R.  R.  v.  McKeen,  90 
Pa.  127 ;  Orbann  v.  Phila.  Traction  Co.,  19  Phila.  418 ;  Thurs- 
ton V.  Martin,  5  Mason,  496 ;  Whipple  v.  Cumberland  Mfg.  Co. 
2  Story,  661 ;  Leith  v.  Pope,  2  W.  Bl.  1827 ;  Waters  v.  Bristol, 
26  Conn.  406 ;  Clark  v.  Pendleton,  20  Conn.  495 ;  Brown  v. 
Tanner,  1  Car.  &  P.  651 ;  New  Orleans  v.  McBride,  88  Miss. 
32 ;  Chenowith  v.  Hicks,  5  Ind.  224 ;  Blanchard  v.  Morris,  15 
111.  85;  Goodall  v.  Thurman,  1  Head,  209;  Danville,  &c.  v. 
Stewart^  2  Metcalf,  (Ky.)119 ;  Smith  v.  Woodfine,  1  Com.  B. 
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(U.  S.)  669 ;  Birchard  v.  Booth,  4  Wis.  67 ;  Creed  v.  Fisher,  26 
Eng.  Law  and  Eq.  884 ;  Boyce  v.  Cal.  Sage  Co.,  25  Cal.  460 ; 
Reuck  V.  McGregor,  3  Vroom,  70 ;  Aldrioh  v.  Palmer,  24  Cal. 
513 ;  Roes  v.  Innis,  85  111.  487 ;  Kennedy  v.  North,  86  Miss.  851 ; 
McCarty  V.  Fremont,  28  Cal.  196 ;  Treanor  v.  Donahoe,  9  Cush. 
228 ;  Sexton  v.  Brock,  15  Ark.  845 ;  Wells  v.  Sawyer,  21  Miss. 
854 ;  Lang  v.  Hopkins,  10  Geo.  87 ;  Bamette  v.  Hicks,  6  Tex. 
352 ;  Cook  v.  Garza,  9  Tex.  858;  Goetz  v.  Ambs.  27  Miss.  28 ; 
Sargent  v.  Deniston,  5  Cow.  106 ;  Payne  v.  The  Pacific,  etc., 
1  Cal.  83 ;  George  v.  Law,  1  Cal.  863 ;  Allen  v.  Blunt,  2  W.  & 
M.  121 ;  Aiken  v.  Bemis,  8  W.  &  M.  348 ;  Carr  v.  Gale,  8  W. 
&  M.  38 ;  Rice  v.  Sims,  8  Rich.  416 ;  Clapp  v.  Hudson  R.  R.  R. 
Co.  19  Barb.  461 ;  Murrey  v.  Basnett,  18  Fla.  609;  St  Paul  y. 
Kuby,  8  Minn.  125 ;  Miss.  &c.,  R.  R.  Co.  v.  Caruth,  51  Miss. 
77 ;  Hinchman  v.  Whetstone,  28  111.  108 ;  Stevenson  v.  Bel- 
knap, 6  Clark  (Iowa),  97 ;  Coleman  v.  Southwick,  9  Johns* 
(N.  Y.)  45. 

If  the  act  of  May  20, 1891  is  to  be  interpreted  according  to 
the  defendants'  contention  it  is  unconstitutional,  because   it 
denies  the  right  to  a  "  trial  by  jury  as  heretofore : "  Vallo  v. 
United  States  Express  Co.,  147  Pa.  404;  R.  R.  Co.  v.  Fraloff, 
100  U.  S.  24 ;  R.  R.  v.  McDaniels,  107  U.  S.  454;  R.  R.  y. 
Winter,  143  U.  S.  60  ;  Morning  Journal  Association  v.  Ruther- 
ford, 51  Fed.  Rep.  513  ;  Gale  V.R.R.,  58  Howard,  385;  Schenck 
V.  Rmgler,  11  N.  E.  882;  Hovey  v.  Brown,  59  N.  H.  114 
Merrill  v.  Perkins,  61  N.  H.  262 ;  Ry.  Co.  v.  Call,  143  111.  179 
R.  R.  V.  Bode,  150  lU.  896 ;  Hunn  v.  R.  R.,  78  Mich.  518 
Nelson  v.  Ry.  Co.,  18  Ore.  141 ;  Steele  v.  R.  R.,  11  S.  C.  589 
Dobson  V.  Cothran,  84  S.  C.  518  ;  Thornton  y.  Britton,  144  Pa. 
126 ;  Kelber  y.  Plough  Co.,  146  Pa  485 ;  Terry  v.  Wenderoth, 
147  Pa.  519;  Gates  v.  Penna.  R.  R.,  154  Pa.  566. 

If  it  were  the  law  that  an  appellate  court  might  reyerse  the 
judgment  below  because  it  believed  the  yerdict  to  be  excessiye, 
the  facts  of  the  present  case  would  not  justify  this  court  in  so 
deciding. 

It  is  a  good  defense  to  an  action  for  libel  if  the  defendant 
can'  show  that  the  statements  alleged  to  be  libelous  are  true. 
But  the  plaintiff  has  the  right  to  be  informed  by  tiie  nature  of 
the  plea  what  defense  will  be  offered.  When  the  attempt  is  to 
be  made  to  prove  that  the  statements  alleged  to  be  libelous  are 
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trae,  there  must  be  a  plea  of  justification  as  a  warning  to  the 
plaintiff  that  his  whole  character  would  be  assailed :  Johnson 
V.  PhUa.  etc.  R.  R.,  163  Pa.  127 ;  Smith  v.  Smith,  39  Pa.  441 ; 
Gorman  v.  Sutton,  82  Pa.  247 ;  Struthers  v.  Peacock,  11  Phila. 
287. 

The  thirteenth  assignment  relates  to  a  matter  exclusively 
within  the  discretion  of  the  learned  trial  court,  and  not  review- 
able here :  Thompson  v.  Stevens,  71  Pa.  161 ;  Evans  v.  Mengel, 
3  Pa.  239. 

Opinion  by  Mb.  Justice  Mitchell  January  4, 1897 : 
The  charge  of  the  learned  trial  judge  to  the  jury  is  not  before 
us,  and  the  assignments  of  error  in  regard  to  it  must  be  dismissed 
for  this  reason.  The  filing  of  the  stenographer's  notes  of  the 
charge,  and  printing  it  in  the  paper-book  will  not  make  it  part 
of  the  record.  It  must  affirmatively  appear  that  the  filing  was 
the  act  of  the  judge  himself,  or  by  his  express  direction  evi- 
denced by  his  signature  either  to  the  charge  itself  or  to  the  bill 
of  exceptions.  This  has  been  so  explicitly  and  so  repeatedly 
decided  within  the  last  few  years  that  it  ought  not  to  be  neces- 
sary to  say  it  again:  Pool  v.  White,  171  Pa.  500;  Com.  v. 
Arnold,  161  Pa.  327 ;  Hill  v.  Egan,  160  Pa.  119 ;  Connell  v. 
O'Neil,  164  Pa.  582.  The  case  of  Janney  v.  Howard,  150  Pa. 
339,  has  been  so  persistently  misapplied  that  it  seems  almost 
hopeless  to  endeavor  to  set  the  profession  right  in  regard  to  it. 
What  that  case  decided  was  that  when  the  charge  was  properly 
filed  it  became  by  virtue  of  the  act  of  March  24, 1877,  P.  L. 
38,  a  part  of  the  record  for  the  purpose  of  assignment  of  errors 
although  the  exceptions  had  not  been  made  in  the  court  below, 
as  required  by  previous  practice.  The  case  is  authority  for  this 
construction  of  the  act  of  1877  but  decided  nothing  further. 
An  inadvertent  expression  in  the  opinion  however  that  errors 
may  be  assigned  "  to  any  part  of  a  charge  which  has  been  filed 
with  or  without  request "  fell  in  so  conveniently  with  the  indo- 
lence or  carelessness  of  some  practitioners  that  it  has  been  con- 
stantly harped  upon  since  as  if  it  meant  that  this  court  would 
take  judicial  notice  of  the  charge  without  inquiring  how  it  came 
before  us,  and  this  idea  still  persists  notwithstanding  the  Explicit 
and  reiterated  rulings  to  the  contrary  in  the  cases  already  re- 
ferred to.  Fries  V.  Null,  164  Pa.  673,  and  Grugan  v.  Pliila., 
Vol.  clxxviii— 82 
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158  Pa.  837,  followed  Janney  v.  Howard  as  to  the  assignment 
of  errors  to  a  charge  properly  filed,  but  did  not  go  beyond  that, 
and  so  far  as  Janney  v.  Howard  appears  to  give  countenance  to 
anything  further  it  is  now  definitively  overruled,  and  is  not  to  be 
cited  again  as  authority  on  that  point. 

In  the  case  before  us  owing  no  doubt  to  the  defendants  hav- 
ing left  the  court  room  before  the  charge  was  delivered  the 
judge  was  not  asked  to  file  it,  and  although  he  signed  a  bill  of 
exceptions  to  the  evidence  and  his  rulings  thereon,  he  did  not 
include  the  charge.  It  is  therefore  no  part  of  the  record,  and 
the  assignments  of  error  to  it  must  be  dismissed. 

There  remain  the  exceptions  l)ased  on  the  amount  of  the  ver- 
dict. This  is  a  matter  which  has  not  been  within  our  province 
to  consider,  until  it  was  made  so  by  the  act  of  May  20, 1891, 
P.  L.  101.  It  is  a  new  power,  a  wide  departure  from  the  policy 
of  centuries  in  regard  to  appellate  courts,  and  so  clearly  excep- 
tional in  character  that  no  case  has  been  presented  until  now, 
in  which  we  have  felt  called  upon  to  exercise  it.  But  the  duty 
has  been  put  upon  us  by  the  law-making  authority  of  the  state, 
and  we  must  perform  it  in  accordance  with  the  spirit  of  the 
enactoient.  The  argument  against  the  constitutional  validity 
of  the  act  has  had  the  most  deliberate  consideration,  but  we  do 
not  think  it  can  prevail. 

The  provision  of  the  constitution  is  that  "  trial  by  jury  shall 
be  as  heretofore,  and  the  right  thereof  remain  inviolate."  The 
same  or  very  similar  language  is  contained  in  the  constitution 
of  nearly  every  state,  and  the  uniform  construction  by  judges 
and  text  writers  has  been  that  the  phrase  "  shall  be  as  hereto- 
fore "  refers  to  the  method  of  trial  itself  and  means  that  it  shall 
bo  preserved  with  its  substantial  elements,  while  the  second 
phrase,  *'  the  right  thereof  shall  remain  inviolate  "  refers  to  the 
right  to  a  jury  trial  before  the  final  decision  in  all  cases  where 
it  would  have  existed  at  the  time  of  the  adoption  of  the  con- 
stitution. "  The  object  of  the  provision  "  says  Shabswood,  J., 
"  was  to  preserve  the  jury  as  a  tribunal  for  the  decision  of  all 
questions  of  fact:"  Wynkoop  v.  Cooch,  89  Pa.  450.  "The 
general  idea  intended  to  be  conveyed  by  the  constitutional 
guarantee  of  the  trial  by  jury  undoubtedly  is  that  all  contested 
issues  of  fact  shall  be  determined  by  a  jury,  and  in  no  other 
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way.  .  •  .  It  was  not  intended  to  tie  up  the  hands  of  the  legis- 
lature 80  that  no  regulations  of  the  trial  by  jury  could  be  made, 
and  it  has  been  held  that  the  provision  is  not  violated  so  long 
as  the  trial  by  jury  is  not  substantially  impaired,  although  it  be 
made  subject  to  new  modes : "  Sedgwick  on  Stat,  and  Const. 
Law,  2d  ed.  496.  "Trial  by  jury  is  by  twelve  free  and  lawful 
men  who  are  not  of  kin  to  either  party,  for  the  purpose  of  estab- 
lishing the  truth  of  the  matter  in  issue.  .  .  .  Any  legislation 
which  merely  points  out  the  mode  of  arriAdng  at  this  object  but 
does  not  rob  it  of  any  of  its  essential  ingredients,  cannot  be 
considered  an  infringement  of  the  right : "  Dowling  v.  The 
State,  6  Sm.  &  M.  685.  The  definition  of  a  jury  adopted  by  so 
distinguished  a  jurist  as  Mr.  Justice  Miller,  though  more 
elaborate  than  this,  is  not  materially  different,  Miller,  Lectures 
on  the  Constitution  511,  and  all  the  authorities  agree  that  the 
substantial  features,  which  are  to  be  "  as  heretofore,"  are  the 
number  twelve,  and  the  unanimity  of  the  verdict.  These  can- 
not be  altered,  and  the  uniform  result  of  the  very  numerous 
cases  growing  out  of  legislative  attempts  to  make  juries  of  less 
number,  or  to  authorize  less  than  the  whole  to  render  a  verdict, 
is  that  as  to  all  matters  which  were  the  subject  of  jury  trials  at 
the  date  of  the  constitution,  the  right  which  is  to  remain  invio- 
late, is  to  a  jury  "  as  heretofore  "  of  twelve  men  who  shall  ren- 
der a  unanimous  verdict.  Matters  not  at  that  time  entitled  to 
jury  trial,  and  matters  arising  under  subsequent  statutes  pre- 
scribing a  different  proceeding,  are  not  included.  "  The  consti- 
tutional provisions  do  not  extend  the  right,  they  only  secure  it 
in  cases  in  which  it  was  a  matter  of  right  before.  But  in  doing 
this  they  preserve  the  historical  jury  of  twelve  men,  with  all  its 
incidents : "  Cooley,  Const.  Limitations,  504  (ed.  1890),  and  see 
Black  on  Const.  Law,  451  and  cases  there  cited. 

The  constitutional  provision  does  not  however  go  beyond  the 
essentials  of  the  jury  trial  as  understood  at  the  time.  It  does 
not  extend  to  changes  of  the  preliminaries,  or  of  the  minor 
details  or  to  subsequent  steps  between  verdict  and  judgment. 
The  jury  as  an  institution,  has  been  frequently  commented 
upon  by  the  most  learned  historians  as  one  of  the  most  remark- 
able in  the  liistory  of  the  world,  for  the  length  of  time  which 
it  has  existed  and  the  zealous  care  with  which  it  has  been 


Digitized  by 


Google 


500        SMITH  V.  TIMES  PUB.  CO.,  et  al.,  AppeUants. 

Opinion  of  the  Court.  [178  Pa. 

cherished  by  the  English  speaking  race.  But  while  its  essen* 
tial  features  have  been  preserved  it  haA  undergone  gr€^t 
changes  in  all  other  respects.  Originally  the  sworn  twelve 
were  witnesses  as  well  bs  jurors,  and  they  were  summoned  from 
the  vicinage  on  account  of  their  knowledge  of  the  case  or  its 
surroundings.  Forsyth,  Trial  by  Jury,  ch.  7,  sec.  3.  The  very 
qualifications  which  orig^ally  put  them  in  the  box,  would  now 
be  generally  held  to  exclude  them,  and  send  them,  instead,  to 
the  witness  stand.  The  jury  is  above  everything  a  practical 
part  of  the  administration  of  justice,  and  changes  of  non-essen- 
tial features,  in  order  to  adapt  it  to  the  habits  and  convenience 
of  the  people  have  therefore  always  been  made  without  hesita- 
tion even  in  this  country  under  the  restrictions  of  the  constitu- 
tions. 

The  preliminary  pleadings  and  mode  of  making  up  the  issue 
are  no  part  of  the  jury  trial  itself.  The  affidavit  of  defense 
law,  now  of  general  application  in  this  state  to  actions  ex  con- 
tractu, originated  by  agreement  among  the  members  of  the  bar, 
(see  8  Weekly  Notes,  567),  but  there  were  two,  according  to 
Chief  Justice  Tilghman  who  thought  it  an  infringement  of 
the  right  of  trial  by  jury  and  therefore  never  gave  or  took  judg- 
ment under  it.  The  Supreme  Court  had  no  such  difficulty : 
Vanatta  v.  Anderson,  3  Binn.  417.  Constitutional  scruples  how- 
ever or  the  lack  of  other  pegs  on  which  to  hang  a  writ  of  error, 
brought  the  question  up  again  after  the  adoption  of  the  present 
constitution,  and  this  Court  again  found  no  violation  of  the 
right :  Lawrence  v.  Borm,  86  Pa.  225.  So  the  statute  for  com- 
pulsory nonsuits  though  a  change  in  the  jury  trial,  was  held  not 
an  infringement  of  the  right :  Munn  v.  Mayor  of  Pittsburg,  40  Pa. 
364 ;  and  other  changes,  such  as  the  qualifications  of  the  jurors 
themselves,  the  vicinage  from  which  they  shall  come,  the  mode 
of  selecting  and  summoning  them,  the  regulation  of  venires, 
and  notably,  even  the  matter  of  challenges :  Warren  v.  Com.,  37 
Pa.  45,  have  been  held  to  be  within  legislative  control.  In  the 
case  last  cited,  the  whole  subject  of  the  constitutional  provision, 
and  the  changes  in  jury  trial  under  it,  receives  a  very  full  and 
comprehensive  discussion  from  Chief  Justice  Thompson.  He 
quotes  Chief  Justice  Tilghman  in  Biddle  v.  Com.,  13  S.  &  R. 
405,  that  the  act  for  collection  of  a  license  fee  by  suit  before  a  jus- 
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tice  without  a  jury  was  not  unconstitutional  because  it  required 
an  affidavit  that  injustice  had  been  done,  before  an  appeal  could 
be  taken  to  the  common  pleas,  "  laws  such  as  these  promote 
justice  and  leave  the  existence  of  trial  by  jury  unimpaired,  and 
that  is  all  that  is  required  by  the  expression  in  the  constitution 
that  trial  by  jury  shall  be  as  heretofore."  Chief  Justice  Thomi'- 
SON  then  pi*oceeds:  ^^  It  is  a  mistake  that  is  often  made,  to  sup- 
pose that  every  modification  of  its  accompanying  powers  detracts 
from  the  right.  This  is  too  narrow  and  rigid  a  rule  for  the  prac- 
tical workings  of  the  constitution  and  ^e  rights  guaranteed 
by  it  in  the  particular  in  question.  There  is  no  violation  of  the 
right  unless  the  remedy  is  denied,  or  so  clogged  as  not  conven- 
iently to  be  enjoyed.  .  .  .  The  framers  of  the  constitution  .  .  . 
undoubtedly  knew  and  intended  that  legislation  must  provide 
the  forms  under  which  the  right  was  to  be  enjoyed,  and  they 
meant  no  more  than  that  it  should  be  enjoyed  under  regula- 
tions which  should  not  take  away  the  right"  And 'in  Haines 
V.  Levin,  61  Pa.  412,  the  same  principle  is  reiterated  by  Chief 
Justice  Agnbw:  "The  great  purpose  of  the  constitution  in 
providing  that  '  trial  by  jury  shall  be  as  heretofore,  and  tlie 
right  thereof  remain  inviolate '  was  not  to  contract  the  power 
to  furnish  modes  of  civil  procedure  in  courts  of  justice,  but  to 
secure  the  right  of  trial  by  jury  in  its  accustomed  form  before 
rights  of  person  or  property  shall  be  finally  decided,"  id.  p.  414. 
The  act  of  1891  makes  no  change  in  the  trial  itself,  nor  does 
it  deny  the  right.  All  that  it  does  is  to  provide  for  another 
step  between  the  verdict  and  final  judgment,  of  exactly  the  same 
nature  and  the  same  effect  as  the  long  established  power  of  the 
lower  courts.  The  authority  of  the  common  pleas  in  the  con- 
trol and  revision  of  excessive  verdicts  through  the  means  of 
new  trials  was  firmly  settled  in  England  before  the  foundation 
of  this  colony,  and  has  always  existed  here  without  challenge 
under  any  of  our  constitutions.  It  is  a  power  to  examme  the 
whole  case  on  the  law  and  the  evidence  with  a  view  to  secur- 
ing a  result  not  merely  legal,  but  also  not  manifestly  against 
justice,  a  power  exercised  in  pursuance  of  a  sound  judicial  dis- 
cretion without  which  the  jury  system  would  be  a  capricious 
and  intolerable  tyranny  which  no  people  could  long  endure. 
This  court  has  had  occasion  more  than  once  recently  to  say 
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that  it  was  a  power  the  courts  ought  to  exercise  unflinchingly. 
It  has  never  been  thought  to  be  confined  to  the  judge  who 
heard  and  saw  the  witnesses,  but  belongs  to  the  full  court  in 
banc,  and  was  freely  exercised  by  this  court  when  the  judges 
sat  separately  for  jury  trials.  See  for  example,  Sommer  v.  Wilt, 
4  S.  &  R.  19.  The  act  of  1891  vests  a  further  power  of  re- 
vision, of  the  same  nature,  in  this  court.  It  is  an  authority 
to  review  the  exercise  of  the  discretion  of  the  court  below  in 
this  respect,  as  we  do  in  some  others.  It  is  a  power  of  review 
only,  before  final  judgment,  and  does  not  violate  the  right  to  a 
jury  trial  nor  even  interfere  with  it  in  the  particular  case  more 
than  was  or  might  have  been  done  by  the  court  below.  We  do 
not  see  that  it  transgresses  the  constitutional  command. 

The  diligence  of  counsel  for  appellants  has  brought  to  our 
attention  the  decisions  upon  statutes  of  substantially  the  same 
import  in  eight  of  our  sister  states,  and  we  have  examined  them 
enough  U>  be  able  to  say  that  they  uniformly  sustain  the  con- 
struction and  the  validity  of  the  statutes  upon  the  same  lines 
as  we  have  followed  in  discussing  the  act  of  1891. 

The  bill  of  exceptions  in  the  present  case  brings  up  the  whole 
evidence,  and  the  study  of  it  compels  the  conclusion  that  the 
amount  of  the  verdict  must  have  been  largely  influenced  by 
other  considerations  than  calm  judgment.  The  license  which 
the  press  assumes  to  itself  in  the  ruthless  hunt  for  sensational 
news,  and  in  the  unsparing  invasion  of  private  affairs  with 
which  the  public  has  no  rightful  concern,  is  the  disgrace  of 
modem  journalism,  and  one  of  the  greatest  menaces  to  free 
institutions.  It  may  well  dispose  juries  in  a  proper  case  to  give 
large  damages  both  compensatory  and  punitive,  and  with  such 
verdicts  the  courts  will  not  be  readily  moved  to  interfere.  In 
the  present  case  the  persistent  attacks  on  the  plaintiff  long  after 
he  had  ceased  to  be  an  oflSce  holder  or  prominent  in  public 
affairs,  gave  plausibility  to  the  charge  that  they  were  further 
induced  by  actual  malice  and  the  vindictive  use  of  the  power 
of  a  great  newspaper  for  the  gratification  of  personal  objects. 
These  considerations  would  naturally  lead  to  a  large  verdict, 
and  all  the  more  so  as  the  defendant's  leaving  the  court  room 
which  appears  to  have  been  entirely  without  adequate  cause, 
would  be  apt  to  be  construed  by  the  jury  as  an  abandonment  of 
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the  defense  and  an  admission  of  the  malice  charged,  or  perhaps 
even  as  showing  a  want  of  confidence  in  the  jury  themselves, 
and  therefore  an  affront.  We  are  unable  to  resist  the  conclu* 
sion  that  this  very  impolitic  and  unexplained  move  of  the 
defendants  in  leaving  the  court  room  and  instructing  their 
counsel  to  retire  from  the  trial,  was  more  responsible  than  all 
the  other  circumstances  for  the  amount  of  the  verdict 

Taking  all  the  facts  of  the  case  into  consideration,  and  giving 
great  weight  as  it  deserves  to  the  opinion  of  the  learned  court 
below,  we  are  still  constrained  to  believe  that  the  penalty  was 
disproportionate  to  the  offense,  and  that  the  interests  of  public 
justice  and  the  administration  of  the  law,  which  always  suffer 
in  the  reaction  from  undue  severity,  require  that  the  verdict 
should  not  be  allowed  to  stand.  As  to  the  exact  form  which 
the  order  shall  take,  the  court  is  not  entirely  agreed.  It  is  cus- 
tomary in  setting  aside  verdicts  as  excessive,  for  the  common 
pleas  to  fix  an  amount  which  in  their  judgment  would  not  be 
unreasonable,  and  to  give  the  party  the  choice  to  accept  it<,  or 
take  the  chances  of  a  new  trial.  Speaking  for  myself,  I  think 
that  course  should  be  pursued  here.  The  plaintiff  has  won  a 
signal  victory,  and  I  do  not  think  he  should  be  deprived  of  the 
whole  fruits  of  it  except  at  his  own  option.  I  would  therefore 
name  a  sum  which  though  large  and  substantial  would  not  have 
been  deemed  unreasonable  had  the  jury  fixed  it,  and  would  give 
plaintiff  the  choice  to  i^educe  the  verdict  to  that  amount  or  go 
to  another  jury.  But  the  majority  of  my  brethren  think  it  in- 
expedient to  enter  into  the  consideration  of  amounts,  and  in  obe- 
dience to  their  directions  the  verdict  must  be  set  aside  generally. 

Judgment  reversed  and  venire  de  novo  awarded. 

Opinion  by  Mb.  Justice  Williams,  January  4, 1897: 
I  fully  concur  in  the  disposition  made  of  this  case,  and  am 
satisfied  that  the  opinion  of  the  court  just  filed  affords  a  com- 
plete vindication  of  the  judgment.  But  we  have  rested  our 
action  on  the  authority  conferred  by  the  second  section  of  the 
act  of  May  20,  1891.  This  is  the  first  occasion  on  which  we 
have  availed  ourselves  of  this  provision.  Its  constitutionality 
has  been  gravely  questioned.  The  hesitancy  of  this  court  about 
accepting  the  responsibility  which  the  exercise  of  the  power  con- 
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ferred  by  this  statute  necessarily  involves,  has  naturally  been 
regarded  as  indicating  at  least  a  doubt  in  the  minds  of  the  jus- 
tices about  its  constitutionality.  It  seems  eminently  proper 
therefore,  if  not  positively  desirable,  that  the  constitutional 
question  shall  be  fully  considered  and  the  validity  of  the  statu- 
tory provision  vindicated,  by  the  aid  of  any  pertinent  line  of 
argument  that  may  have  presented  itself  to  the  mind  of  any 
member  of  the  court. 

The  provision  of  the  constitution  thought  to  be  infringed  is 
found  in  sec.  7,  of  Art.  1,  known  as  the  Declaration  of  Rights, 
and  is  in  these  words,  "  Trial  by  jury  shall  be  as  heretofore  and 
the  right  thereof  remain  inviolate."  The  provisions  of  the  sec- 
ond section  of  the  act  of  1891  declare  that,  "The  Supreme 
Court  shall  have  power  in  all  cases  to  affirm,  reverse,  amend  or 
modify  a  judgment,  order  or  deci*ee  {^pealed  from,  and  to  enter 
such  judgment  order  or  decree  in  the  case  as  the  Supreme  Court 
may  deem  proper  and  just,  without  returning  the  record  for 
amendment  or  modification  to  the  court  below,  and  may  order  a 
verdict  and  judgment  set  aside,  and  a  new  trial  had."  No  part 
of  this  section  is  new  except  that  contained  in  the  last  sentence, 
and  it  is  to  that  alone  we  understand  the  constitutional  objection 
to  be  raised.  It  is  true  that  at  an  early  day  it  seems  to  have  been 
supposed  that  the  power  of  this  court,  in  disposing  of  appeals, 
to  enter  such  judgment  order  or  decree  as  to  it  might  seem 
proper  and  just,  was  limited  to  cases  in  which  the  plaintiff  in 
the  court  below  was  also  the  plaintiff  in  error ;  while  if  the 
defendant  in  the  court  below  brought  up  the  case  and  succeeded 
in  convicting  the  trial  court  of  error  he  was  thought  to  be 
entitled  to  a  judgment  of  unconditional  reversal,  and  to  a  new 
venire :  Swearingen  v.  Pendleton,  4  S.  &.  R.  396.  But  when 
the  same  question  came  again  before  this  court  in  Stephens  v. 
Cowan,  6  W.  511,  the  earlier  case  was  distinctly  overruled  and 
the  true  rule  stated  to  be  that  the  duty  of  the  Supreme  Court 
upon  the  reversal  of  a  judgment  rendered  in  the  court  below 
**  given  either  upon  a  case  stated  or  a  special  or  a  general  ver- 
dict, is  to  give  such  judgment  as  the  court  below  ought  to  have 
given ;  and  this  whether  the  said  writ  of  error  was  sued  out  by 
the  plaintiff  or  the  defendant  below."  This  was  followed  by 
Mosher  v.  Small,  5  Pa.  221;  UUery  v.  Clark,  18  Pa.  148; 
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Cochran  v.  Eldridge,  49  Pa.  365,  and  is  no  longer  open  to  de- 
bate. The  legislature  entertained  the  same  views  about  the 
duty  of  this  court  to  modify  the  judgments,  orders  and  decrees 
of  suboi-dinate  courts  at  least  as  early  a«  1886,  for  by  an  act  of 
that  date  it  authorized  and  directed  the  Supreme  Court  "  to 
examine  and  correct  all,  and  all  manner  of,  errors  of  the  jus- 
tices, magistrates  and  courts  of  the  commonwealth  in  the  process, 
proceedings,  judgments  and  decrees,  as  well  in  criminal  as  in 
civil  pleas  or  proceedings,  and  thereupon  to  reverse,  modify  or 
affirm  such  judgments  and  decrees  or  proceedings  as  the  law 
doth  or  shall  direct ;  and  generally  to  minister  justice  to  all 
persons,  in  all  matters  whatsoever  as  fuUy  and  amply  as  the 
said  court  has  heretofore  had  power  to  do  under  the  constitu 
tion  and  laws  of  the  commonwealth." 

The  power  of  this  court  to  amend  or  modify  a  verdict  and 
judgment  in  any  case  that  comes  before  it  ought  now  to  be  at 
rest.  It  has  not  been  questioned  since  Stephens  v.  Cowan, 
supra,  in  any  manner,  legislative  or  judicial,  a  period  of  sixty 
years.  The  question  thought  to  be  an  open  one  grows  only  out  of 
the  last  sentence  of  the  second  section  of  the  act  of  1891.  Can 
the  legislature  extend  the  power  of  review  of  this  court  so  as 
to  include  the  review  of  the  refusal  to  set  aside  a  verdict  by 
the  court  in  which  it  was  rendered  ?  There  can  be  no  objection 
on  general  principles. 

The  motion  to  set  aside  a  verdict  may  be  said  to  be  addressed 
to  the  discretionary  powers  of  the  trial  court.  So  is  the  motion 
to  open  a  judgment  to  set  aside  the  service  of,  a  capias,  or  a 
summons,  to  continue  a  cause,  and  the  like.  But  by  successive 
legislative  enactments  an  appeal  lies  from  an  order  to  open  a 
judgment,  and  from  a  refusal  to  open  it ;  from  the  refusal  to 
enter  a  judgment  for  want  of  a  sufficient  affidavit  of  defense ; 
from  an  order  striking  off  a  judgment,  and  from  a  refusal  to 
strike  off ;  from  the  granting  of  a  preliminary  injunction,  and 
the  refusal  to  grant  it.  This  legislation  as  we  said  in  Pennock 
V.  Kennedy,  153  Pa.  579,  extends  the  right  of  appeal  to  certain 
orders  which  had  previously  been  regarded  as  within  the  dis- 
cretion of  the  court  below.  Such  extension  does  not  take  away 
the  discretionary  power  of  the  trial  court,  but  subjects  it  to 
review  and  authorizes  the  Supreme  Court  to  determine  wheth^ 
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it  has  been  properly  exercised  in  the  particular  case  under  review : 
Kelber  v.  Plow  Company,  146  Pa.  485.  Without  special  direc- 
tion by  statute,  but  by  virtue  of  our  prerogative  as  a  court  of 
last  resort,  we  have  always  extended  a  supervisory  control  over 
the  exercise  of  discretionary  powers  by  the  subordinate  courts 
whenever  an  abuse  of  these  powers  has  been  alleged.  It  appears 
to  be  now  urged  for  the  first  time,  so  far  as  I  am  aware,  that  if 
the  discretion  of  a  judge  is  appealed  to  by  a  motion  for  a  new 
trial,  the  exercise  of  his  discretion  becomes  so  bound  up  with 
the  verdict  that  we  cannot  determine  whether  he  exercised  his 
discretion  properly  or  not,  without  interfering  with  the  consti- 
tutional right  of  trial  by  jury.  We  can  review  and  in  a  proper 
case  reverse  his  action  in  opening  a  judgment,  striking  it  off  or 
setting  it  aside,  but  it  is  contended  that  his  action  in  regard  to 
granting  a  new  trial,  no  matter  how  obvious  his  mistake  may 
be,  is  beyond  correction  by  any  human  tribunal  under  the  pro- 
vision of  the  Declaration  of  Rights  already  quoted.  This  ought 
not  to  be  the  law,  and  it  is  perfectly  clear  that  it  is  not,  unless 
prior  to  the  adoption  of  the  Declaration  of  Rights  it  was  so  held 
at  common  law.  The  famous  provision  of  the  Magna  Charta 
which  established  trial  by  jury  in  England  is  not  decisive  of  this 
question.  It  simply  protected  Englishmen  from  the  power  of 
secret,  irresponsible  tribunals  and  conceded  the  jurisdiction  of 
the  legally  established  courts  over  all  causes.  It  ran  thus  "  No 
free  man  shall  be  seized,  or  imprisoned,  or  dispossessed,  or  out- 
lawed, or  in  any  way  brought  to  ruin :  we  will  not  go  against 
any  man  or  sgnd  against  any  man  save  by  legal  judgment  of  his 
peers,  or  by  liie  law  of  the  land." 

The  trial  was  to  be  in  accordance  with  general  laws  and  be- 
fore the  legally  constituted  courts.  A  jury  was  a  constituent 
part  of  several  of  the  English  courts  at  this  time.  It  was  not 
the  court  in  any  case,  but  jurors  were  summoned  by  the  courts 
to  attend  their  sessions  for  the  trial  of  issues  of  fact.  When 
duly  called  and  empanelled  they  sat  with  and  under  the  legal 
advice  and  direction  of  a  law  judge  who  was  the  responsible 
head  of  the  court.  "  Trial  by  jury  "  therefore  meant,  at  the 
time  of  Magna  Charta,  the  investigation  and  decision  of  an 
issue  of  fact  between  parties  litigant  by  twelve  men  sitting  as 
jurors  under  the  advice  and  legal  direction  of  a  law  judge. 
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When  the  verdict  is  rendered  by  the  jury,  it  is  to  the  court  of 
which  they  are  a  part.  It  is  recorded  upon  the  minutes  of  the 
court  and  becomes  a  part  of  the  record  of  the  trial,  but  it  does 
not  thereby  become  a  judgment  of  the  court  unless  the  judge  is 
satisfied  with  it  and  specially  or  by  general  order  or  rule  so 
directs.  He  has  a  responsibility  for  the  result  no  less  than  the 
jury,  for  it  is  his  duty  to  see  that  right  and  justice  are  done,  so 
far  as  this,  may  be  practicable  in  the  particular  case.  If  he  is 
not  satisfied  with  the  verdict  it  is  his  duty  to  set  it  aside  and 
grant  a  new  trial  before  another  jury.  This  was  the  settled 
practice  in  England  as  early  as  1665 :  Forsyth  on  Trial  by  Jury, 
164.  Lord  Holt  states  that  the  practice  of  granting  new  trials 
as  a  means  of  correcting  the  mistakes  and  relieving  against  the 
misconduct  of  juries  was  in  use  much  earlier  than  1665,  but 
accounts  for  its  exercise  not  appearing  in  the  books  for  the  rea- 
son that  prior  to  that  date  the  action  of  the  courts  upon  motions 
was  not  reported.  If  we  go  back  still  earlier  every  student  of 
Blackstone  will  remember  that  the  remedy  of  a  suitor  injured 
by  a  false  verdict  was  to  proceed  directly  against  the  members 
of  the  jury  to  attaint  them  for  their  false  verdict ;  but  this  as  a 
remedy  for  the  party  iHjured  was  circuitous,  inadequate,  and 
practically  useless.  This  was  superseded  by  a  more  sununary 
proceeding  by  way  of  fine  and  imprisonment  which  may  have 
been  effective  as  a  punishment,  but  did  not  relieve  the  injured 
suitor.  The  theory  on  which  this  proceeding  rested  was  that 
the  unjust  verdict  must  have  been  reached  by  a  neglect  to  fol- 
low, or  a  wilful  disregard  of,  the  instructions  of  the  judge,  and 
that  such  neglect  and  misconduct  was  a  contempt  of  court 
which  subjected  them  to  punishment  at  once. 

The  next  and  most  important  advance  made  in  the  practice 
was  to  strike  at  once  at  the  unjust  or  mistaken  verdict  by  set- 
ting it  aside  and  granting  a  new  trial.  This  afforded  the  in- 
jured suitor  relief  from  the  verdict,  and  afforded  him  another 
opportunity  to  be  heard  by  jurors  freshly  summoned.  This 
method  of  dealing  with  false,  corrupt,  or  mistaken  verdicts 
rapidly  took  the  place  of  the  earlier  methods,  and  had  been 
in  common  use  in  England  for  more  than  one  hundred  years 
when  tlie  Declaration  of  Independence  was  adopted  in  1776. 
The  reasoning  by  which  the  new  practice  was  supported  was 
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simple  and  forcible.  As  it  had  been  within  the  undoubted 
discretion  of  the  judges  to  fine  and  imprison  jurors  for  a  false 
verdict,  a  fortiori  it  was  within  their  discretionary  power  to  set 
the  false  verdict  aside  and  so  relieve  against  the  injustice  done 
by  it. 

In  speaking  of  this  change  in  the  practice  Forsyth  says  that 
"thereby  an  immense  improvement  was  effected  in  the  jury 
system  inasmuch  as  the  measure  (setting  aside  the  false  verdict) 
is  remedial,  instead  of  being  (like  the  attaint,  and  the  fine  and 
imprisonment)  vindictive."  Punishing  a  jury  for  misconduct 
did  not  undo  the  wrong  done  the  injured  party  by  their  verdict. 
Among  the  reasons  for  the  exercise  of  this  power  the  English 
courts  included  excessive  damages.  It  made  no  difference 
whether  the  verdict  came  up  with  the  roll  from  nisi  prius,  or 
was  rendered  at  bar  at  Westminster.  In  either  case,  if  the 
damages  seemed  to  be  excessive,  the  verdict  was  set  aside  and 
a  new  trial  granted. 

The  famous  case  cited  by  Blackstone  as  the  first  reported 
case  in  which  a  verdict  was  set  aside,  was  one  in  which  the  rea- 
son for  interference  was  that  the  damages  were  excessive :  3 
Blk.  Com.  387.  The  action  of  the  court  was  justified  upon  the 
ground  tiiat  "  notorious  partiality  in  the  jurors  was  a  principal 
species  of  misbehavior  "  that  required  the  interposition  of  the 
judge  in  the  interest  of  a  proper  administration  of  justice  and 
for  the  protection  of  suitors.  "  Next  to  doing  right,"  says  Black- 
stone  in  his  Commentaries,  vol.  3,  p.  391,  "  the  great  object  in 
the  administration  of  public  justice  should  be  to  give  public 
satisfaction.  If  the  verdict  be  liable  to  many  objections  and 
doubts  in  the  opinion  of  his  counsel,  or  even  in  the  opinion  of 
bystanders,  no  party  would  go  away  satisfied  unless  he  had  a 
prospect  of  reviewing  it ; "  and  he  adds,  that  an  injured  suitor 
would  come  to  "  abhor  a  tribunal  which  he  imagined  had  done 
him  an  injury  without  a  possibility  of  redress."  Wood  v.  Gun- 
ston,  the  first  reported  case  in  which  a  verdict  was  set  aside  for 
excessive  damages  is  in  Styles'  Reports,  466.  It  was,  like  the 
case  now  before  us,  an  action  for  slander.  The  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  a  sum  which  the  court 
regarded  as  excessive  and  the  verdict  was  set  aside  for  that  rea« 
son.    So  early  therefore  as  1665  the  courts  at  Westminster 
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did  precisely  what  we  have  done  in  this  case^  and  for  the  same 
reason. 

The  right  of  trial  by  jury  was  not  then  supposed  to  give  to 
a  successful  party  the  right  to  insist  on  an  advantage  due  to 
the  mistake  or  the  wilful  misconduct  of  the  jury  no  matter  how 
grossly  unjust  and  oppressive  the  result  might  be,  but  the  super- 
visory control  of  the  court  in  banc,  sitting  as  a  court  of  review, 
was  promptly  exercised  to  relieve  against  the  miscarriage  of 
justice.  The  exercise  of  this  power  was  then  thought  to  be  in 
aid  of  trial  by  jury.  Lord  Mansfield  in  Bright  v.  Eynon,  1 
Burrows,  890,  described  the  effect  of  tlius  granting  a  new  trial 
as  "  no  more  than  having  the  cause  more  deliberately  considered 
by  another  jury  when  there  is  reasonable  doubt,  or  perhaps  a 
certainty  that  justice  has  not  been  done."  The  function  of  the 
jury  was  well  defined  by  Chief  Justice  Holt  in  Ash  v.  Ash, 
nearly  one  hundred  years  before  the  Declaration  of  Independ- 
ence: "The  jury  are  to  try  the  cause  with  the  assistance  of 
the  Judge."'  They  are  not,  and  have  never  been,  independent 
of  the  court  of  which  they  are  a  part,  but  their  verdicts  must 
meet  the  approval,  or  at  least  they  must  not  offend  the  sense  of 
justice,  of  the  presiding  judge  who,  as  the  late  Justice  Gbier 
of  the  Supreme  Court  of  the  United  States  was  fond  of  saying, 
is  by  virtue  of  his  position  "the  thirteenth  juror."  If  the 
damages  assessed  by  the  jury  are  wholly  inadequate,  the  effect 
is  the  same  as  where  they  are  disproportionately  lai^e.  Stephens 
in  his  work  on  Trials  at  Nisi  Prius  states  the  rule  very  clearly 
and  in  very  few  words  thus :  "  If  a  jury  give  damages  to  such 
an  amount,  either  too  small  or  too  great  as  would  satisfy  any 
reasonable  mind  that  they  must  have  acted  under  the  influence 
either  of  undue  motives  or  some  gross  error  or  misconception, 
tliis  will  be  ground  for  a  new  trial."  This  was  a  common  law 
rule  in  1790  when  our  constitution  was  adopted,  and  it  hpxi  been 
well  settled  at  that  time  in  England  for  at  least  one  hundred 
and  fifty  years:  9  Bacon's  Abr.  582  to 629 ;  3  Bouvier's  Insti- 
tutes, par.  8286 ;  7  Am.  Com.  Law,  132, 133;  3  Black.'s  Com. 
ch.  24,  pp.  387  to  393 ;  Hilliard  on  New  Trials.  It  is  very 
clear  therefore  that  the  act  of  1891  does  not  infringe  in  any 
manner  upon  the  right  of  trial  by  jury  as  it  stood  at  com- 
mon law  when  our  constitution  was  adopted.    The  erroneous 
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verdict  was  set  aside  either  by  the  trial  judge,  or  by  the  courts 
at  Westminster,  whenever  it  was  so  excessively  large  or  so 
excessively  small  as  to  justify  the  belief  that  the  result  was  due 
to  mistake  or  misconduct  on  the  part  of  the  jury.  This  prac- 
tice with  which  the  colonies  were  familiar  has  continued  in  the 
courts  of  the  states,  and  of  the  United  States,  in  some  form, 
down  to  the  present  time;  and  is  as  indispensable  to  the  proper 
administration  of  justice  now  as  it  was  in  the  days  of  Lord  Mans- 
field. The  case  of  Kuhn  v.  North,  10  S.  &  R.  899,  was  tried  at 
nisi  prius  in  1823.  It  was  an  action  of  trespass  quare  clausum 
fregit  for  the  forcible  entry  of  a  dwelling  by  the  sheriff  in  the 
execution  of  writs  of  fi.  fa.  and  ca.  sa.  The  jury  rendered 
a  verdict  for  the  plaintiff  giving  heavy  damages.  This  Court 
sitting  in  banc  ordered  a  new  trial  because  of  the  excessive 
character  of  the  verdict.  The  opinion  of  this  Court  giving  the 
reasons  for  setting  aside  the  verdict  concludes  with  these  words : 
"  The  court  do  not  say  that  in  every  question  of  this  kind  tiiey 
would  measure  the  damages  which  a  jury  might  think  proper 
to  give,  in  a  nice  balance,  but  making  very  liberal  allowances 
in  that  respect,  they  are  still  bound  to  see  that  the  damages  do 
not  exceed  all  moderation ;  in  other  words  that  they  are  not 
intemperate.  Such  are  the  damages  given  in  this  case."  The 
Lehigh  Bridge  Co.  v.  Lehigh  Coal  and  Navigation  Co.,  4  R.  9, 
was  a  proceeding  in  the  court  of  common  pleas  of  Lehigh 
county  for  the  assessment  of  damages  done  by  the  construction 
of  a  bridge  across  the  Lehigh  river.  Viewers  had  been  ap- 
pointed by  and  had  made  repoiij  to  the  common  pleas.  Before 
the  trial  it  was  removed  to  the  circuit  court  of  Lehigh  county 
in  which  a  verdict  was  rendered  in  favor  of  the  plaintiff.  An 
appeal  was  then  taken  to  this  Court,  and  the  judgment  was 
reversed  and  a  new  trial  ordered.  The  opinion  was  by  Chief 
Justice  Gibson  who  placed  the  reversal  on  the  single  ground 
that  the  damages  awarded  by  the  jur)"  were  excessive. 

The  tendency  in  more  recent  times  has  been  to  decline  to 
enter  upon  a  review  of  the  exercise  of  the  discretionary  powers 
of  the  lower  courts  unless  the  abuse  of  that  discretion  was 
alleged  by  the  appellant ;  but  the  right  upon  such  an  allega- 
tion, to  review  the  action  of  any  of  the  lower  courts  has  been 
consistently  exercised  and  so  far  as  we  have  ever  heard  without 
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the  slightest  question.  We  have  repeatedly  said  that  upon  an 
allegation  of  an  abuse  of  discretionary  power  it  was  our  plain 
duty  to  inquire  into  the  facts,  and  if  the  complaint  was,  upon 
a  fair  consideration  of  all  the  circumstances  sustained,  to  reverse 
the  improper  action  and  correct  the  wrong  done.  The  cases  on 
this  subject  are  legion  and  the  doctrine  asserted  in  them  is  clear 
and  unambiguous.  We  have  given  full  effect  to  the  presump- 
tion that  aU  things  are  rightly  done  that  are  not  reviewable  on 
error,  and  the  burden  is  on  him  who  asserts  the  contrary  to  show, 
not  simply  a  mistake  in  judgment,  but  an  injustice,  an  abuse  of 
discreticHi,  before  the  review  will  be  entered  upon.  As  bills  of 
exception  do  not  lie  to  acts  done  in  the  exercise  of  discretionary 
powers,  such  acts  sire  not  reached  by  an  appeal  and  an  assign- 
ment of  errors  in  the  ordinary  way.  We  have  held  therefore 
that  as  mistakes  made  in  the  use  of  a  judge *s  discretion  cannot 
be  assigned  for  error,  they  cannot  be  reached  and  corrected, 
unless  an  abuse  of  this  power  be  alleged ;  but  the  idea  that  a 
judge  can  abuse,  or  misuse,  any  power  with  which  he  is  olothed 
by  the  law  or  which  is  incident  to  his  official  position  and  not 
be  subject  to  review,  when  the  wrong  done  is  made  to  appear, 
never  had  a  foothold  in  this,  nor  as  I  believe  in  any  other  appel- 
late court,  on  either  side  of  the  Atlantic.  The  question  in  this 
court  has  been  one  rather  of  form  than  of  substance.  As  error 
can  not  be  assigned  to  the  exercise  of  a  discretionary  power 
unless  an  abuse  of  discretion  is  alleged,  and  as  lawyers  and 
suitors  are  ordinarily  reluctant  to  make  this  allegation,  it  rarely 
happens  that  we  are  compelled  to  look  into  the  manner  in  which 
these  powers  are  used  in  the  lower  courts.  It  does  sometimes 
happen  however,  and  so  recently  as  Peterson  v.  The  Atlantic 
City  Ry.  Co.,  177  Pa.  385,  this  court  revei-sed  the  common 
pjeas  No.  1  of  Phila.  for  the  refusal  to  continue  a  cause  when 
it  was  reached  for  trial  on  the  list.  A  clearer  case  of  the  exer- 
cise of  a  discretionary  power  could  hardly  be  named  than  that 
of  determining  whether  a  cause  regularly  reached  for  trial  should 
be  tried  or  continued.  It  was  alleged  to  be  an  abuse  of  discre- 
tion to  order  the  trial  to  proceed  under  the  circumstances  sur- 
roimding  this  case,  and  a  new  trial  was  ordered.  The  opinion 
filed  by  our  Brother  Dean  amply  vindicates  the  judgment.  The 
same  order  was  made  in  Schimpton  v.  Bertolet,  155  Pa.  638, 
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when  a  continuance  had  been  improperly  refused,  and  for  tihe 
same  reason,  viz :  that  the  refusal  was  unreasonable  and  in  effect 
an  abuse  of  the  discretion  of  the  lower  court  The  legislature  of 
this  state  seems  to  have  been  of  the  opinion  that  the  power  of 
revising  the  exercise  of  discretion  is  not  only  constitutional 
but  desirable.  The  act  of  April  8, 1826,  restoring  the  circuit 
courts  which  had  been  abolished  by  the  act  of  March  11, 1809, 
provided  for  an  appeal  in  just  such  cases.  It  declared  that  any 
suitor  dissatisfied  with  the  judgment  or  decision  of  the  said 
circuit  courts  on  any  demurrer,  special  verdict,  case  stated, 
points  reserved  for  consideration  on  the  trial,  motion  in  arrest 
of  judgment  or  for  a  new  trial,  or  to  set  aside  a  judgment  dis- 
continuance or  non  pros.,  may  appeal  to  the  Supreme  Court. 
This  act  as  will  be  seen  gave  the  right  to  appeal  from  the 
decision  by  the  trial  judge  of  motions  for  a  new  trial  in  all 
cases  in  which  the  unsuccessful  party  was  dissatisfied,  regard- 
less of  whether  the  action  of  the  court  amounted  to  an  abuse 
or  misuse  of  its  discretion,  or  not. 

The  only  controversy  over  the  extent  of  the  power  of  an 
appellate  court  in  the  premises  seems  to  have  been  upon  another 
question.  In  the  Supreme  Court  of  the  United  States  the 
power  of  an  appellate  court  to  reverse  and  order  a  new  trial 
for  excessive  damages  is  recognized.  It  is  also  said  in  Gilmer 
V.  Kennon,  131  U.  S.  22  that  the  appellate  court  may  give  the 
plaintiff  the  option  to  remit  a  named  sum  from  the  verdict  or 
to  have  the  verdict  set  aside  and  a  new  trial  ordered,  but  that 
an  appellate  court  cannot  enter  a  judgment  for  a  sum  fixed 
upon  by  itself,  either  less  or  more  than  the  verdict  rendered, 
for  this  would  be  to  assess  the  plaintiff's  damages  which  an 
appellate  court  is  not  authorized  to  do.  The  same  rule  was 
held  in  124  U.  S.  510  and  in  130  U.  S.  69.  The  provision  in 
the  constitution  of  the  United  States  relating  to  this  subject  is  as 
follows :  "  the  right  of  trial  by  jury  shall  be  preserved ;  and  no 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court 
of  the  United  States  than  according  to  the  rules  of  the  common 
law."  The  United  States  courts  hold  in'  effect  in  the  cases 
cited  that  setting  a  verdict  aside  for  its  excessive  character  is  a 
reexamination  of  the  facts  that  is  in  accordance  with  the  rules 
of  the  common  law  and  therefore  no  infringement  of  the  right 
of  trial  by  jury.    So  it  was  said  in  Albin  v.  Kinney,  96  111.  214 
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that  ^^  the  rule  is  uniform  that  when  there  is  a  motion  for  a  new 
trial  on  the  ground  of  excessive  damages  the  plaintiff  may  if  he 
chooses  remit  a  portion  of  the  verdict  to  obviate  the  objection." 
This,  if  done,  is  his  act.  The  court  may  give  him  the  option^ 
but  cannot  compel  him  to  remit.  He  may  refuse,  and  take  his 
chances  before  another  jury.  The  general  rule  undoubtedly  is 
tliat  an  appellate  court  will  not  ordinarily  reverse  because  the 
damages  are  excessive,  but  the  cases  in  which  it  will  do  so 
are  well  stated  in  a  note  on  page  588  of  vol.  16  of  the  Am.  and 
Eng.  Encyclopedia  of  Law.  "  If  on  the  nature  of  the  case,  or 
on  a  proper  return  of  all  the  evidence,  the  point  can  be  raised 
in  the  appellate  court,  as  under  the  practice  in  many  of  the 
states  it  can,  and  it  then  clearly  appears  that  the  damages  found 
are  excessive,  the  judgment  will  be  reversed  on  that  ground." 
Numerous  cases  are  cited  in  support  of  this  rule  from  New 
York,  Illinois,  Minnesota,  Rhode  Island,  Tennessee,  Missouri, 
Wisconsin,  Kansas,  Louisanna  and  Kentucky.  The  applica- 
tion of  the  rule  is  modified  to  some  extent  in  some  of  these 
states  by  statutes  regulating  the  practice  in  the  courts,  but 
tlie  general  rule  remains  substantially  as  stated.  The  diffi- 
culty has  been  in  many  cases  to  get  regularly  before  the  appel- 
late court  all  the  evidence  necessary  to  show  that  the  verdict 
was  so  excessive  as  to  justify  the  belief  that  it  was  the  result 
of  partiality,  mistake  or  positive  misconduct  on  the  part  of  the 
jury ;  but  where  the  data  were  all  before  the  appellate  court,  and 
the  conclusion  that  the  verdict  was  grossly  excessive  was  clear, 
the  courts,  unless  restrained  by  some  positive  statute,  have  been 
prompt  to  vindicate  the  administration  of  the  law  and  the  rights 
of  suitors  by  setting  aside  the  erroneous  verdict.  In  this  case 
the  evidence  is  all  regularly  before  us.  From  an  examination 
of  it  we  are  satisfied  that  the  verdict  is  excessive,  so  excessive 
as  to  justify  the  belief  that  its  amount  must  have  been  deter- 
mined by  partiality,  or  prejudice,  or  by  some  misconception  of 
the  law  or  the  evidence.  It  should  have  been  set  aside  in  the 
court  below. 

Whatever  may  have  been  said  about  the  subject  prior  to  the 
passage  of  the  act  of  1891,  we  have  no  doubt  that  under  that 
act  we  have  the  power  to  set  the  verdict  rendered  in  this  case 
aside,  nor  that  it  is  our  duty  to  exercise  it.  This  act  is  constitu- 
tional. It  in  no  way  interferes  with  the  right  of  trial  by  jury. 
Vol.  ciiXxvni— 83 
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It  merely  gives  us  general  authority  to  do  that  in  any  proper 
case,  which  we  should  otherwise  have  done  only  upon  a  distinct 
allegation  of  an  abuse  of  judicial  discretion  by  the  trial  judge. 

Green,  J.,  concurs  in  the  treatment  of  the  case  expressed  in 
the  foregoing  opinion. 

Concurring  opinion  of  Sterrett,  C.  J.,  Jan.  4, 1897 : 

It  is  impossible  for  any  one  to  calmly  and  dispassionately  con- 
sider this  record,  including  the  testimony,  etc.,  incorporated  in 
the  bill  of  exceptions,  without  being  forced  to  the  conclusion 
that  the  trial  of  this  case  resulted  in  a  miscarriage  of  justice, 
due  partly  to  error  of  the  court,  both  before  and  after  verdict, 
and  partly  to  the  abrupt  withdrawal  of  the  defendants  and  their 
counsel  from  the  court  room  before  all  the  testimony  was  intro- 
duced. The  error  "  before "  verdict,  as  recited  in  the  fourth 
specification,  consists  in  what  the  learned  trial  judge  said  in  the 
presence  and  hearing  of  the  jury  in  relation  to  the  defendants' 
testimony  introduced  for  the  purpose  of  disproving  malice,  and 
in  mitigation  of  damages.  He  evidently  misapprehended  the 
purpose  of  the  testimony  and  erroneously  assumed  that  it  was 
in  justification  of  the  alleged  libel.  This  was  a  radical  and  most 
damaging  error,  and  one  which,  in  my  judgment,  ought  to  be 
made  a  principal  ground  of  reversal. 

If  the  general  charge  were  properly  before  us  for  review,  it 
would  clearly  appear  that  the  learned  judge  consistently  adhered 
to  this  erroneous  position  throughout,  and  instructed  the  jury 
accordingly.  For  example,  in  that  part  of  his  charge  recited  in 
the  third  specification  he  said:  "  Where  a  defendant  charged 
with  libel  justifies  the  publication  by  pleading  the  truth,  such  a 
defense,  if  not  established,  may  be  considered  by  the  jury  as  a 
reason  for  imposing  additional  damages  for  the  persistence  in 
asserting  as  truth  that  which  has  failed  to  be  proven." 

If  the  defendants  had  introduced  testimony  for  the  purpose 
of  justifying  the  libel,  etc.,  this  instruction  would  not  have  been 
improper ;  but,  as  I  understand  the  record,  there  was  not  only 
no  offer  to  justify,  but  the  testimony  in  question  was  introduced 
for  another  and  an  entirely  different  purpose. 

This  reference  to  the  third  specification  is  not  made  for  the 
purpose  of  treating  it  as  a  valid  assignment  of  error,  but  to 
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show  how  tenaciously  the  learned  trial  judge  clung  to  the  erro- 
neous position  he  had  assumed,  as  recited  in  the  fourth  specificar 
tion,  which  is  properly  before  us  on  special  exception.  The 
inevitable  tendency  of  the  error  covered  by  that  specification 
was  to  influence  the  niinds  of  the  jury  and  swell  the  damages, 
both  compensatory  and  vindictive.  To  what  extent  it  did  so, 
we,  of  course,  have  no  means  of  judging.  Without  spending 
further  time  in  elaborating  this  point,  I  would  sustain  the  fourth 
specification  of  error,  as  an  independent  ground  of  reversal  and 
one  that  ought  not  to  be  ignored. 

The  error  '*  after  verdict "  was  in  discharging  the  rule  for  new 
trial.  A  majority  of  the  court  agree  that,  in  the  circumstances 
of  this  case,  as  they  appear  from  the  record  before  us,  the  court 
below  in  the  exercise  of  a  sound  judicial  discretion  should  have 
set  aside  the  verdict.  That  position  is  so  thoroughly  fortified 
by  what  is  said,  in  the  opinion  of  this  court,  by  our  Brother 
Mitchell,  that  further  discussion  of  the  subject  would  be  super- 
fluous. While,  as  a  general  rule,  it  is  undoubtedly  true  that 
matters,  resting  in  the  sound  discretion  of  inferior  courts,  are 
not  reviewable  here,  still,  when  it  clearly  appears  that  the  judi- 
cial discretion  thus  vested  has  been  manifestly  abused  to  the 
serious  prejudice  of  a  suitor,  it  is  equally  true  that  this  court 
has  the  power,  and  it  is  its  duty  to  interpose  and  afford  the 
necessary  relief.  That  power — to  be  exercised  only  in  clear 
and  proper  cases — existed  long  before  the  passage  of  the  act  of 
May  20,  1891,  P.  L.  101.  Properly  construed,  that  act  is 
merely  declaratory  of  pre-existing  powers  of  this  court ;  thus 
understood,  the  constitutionality  of  the  act  requires  no  defense 
at  our  hands. 

The  individual  opinion  of  our  brother  who  writes  for  the 
court,  suggesting  that,  under  the  provisions  of  said  act,  a  better 
disposition  of  the  case  before  us  would  be  a  conditional  order 
giving  plaintifif  the  option  to  accept  a  specified  portion  of  the 
judgment  and  release  the  residue,  or  to  submit  to  an  order 
granting  a  new  trial  generally,  requires  a  passing  notice.  I 
cannot  assent  to  any  such  proposition,  because  (1)  It  is  illogi- 
cal as  well  as  unjust  to  both  parties.  A  majority  of  the  court 
agree  that  at  least  one  of  the  specifications  of  error  should  be 
sustained.  The  logical  sequence  of  this  is  that,  on  account  of 
mistrial  in  the  coiirt  below,  the  judgment  must  be  reversed  and 
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a  venire  facias  de  novo  awarded :  To  that  right  of  retrial  by 
jury  both  parties  are  constitutionally  entitled,  (2)  The  act  of 
1891,  properly  construed,  gives  us  no  authority  to  resolve  our- 
selves into  a  trial  court,  and  after  guessing  at  the  amount  of 
damages  the  jury  should  have  found,  compel  the  plaintiff  to 
accept  that  sum  or  submit  to  a  new  trial.  (3)  If  the  act,  in 
express  terms,  gave  us  the  power  to  make  such  conditional 
orders,  it  would — at  least  to  that  extent — offend  against  arti- 
cle 1,  section  6,  of  the  constitution,  which  declares :  "  Trial  by 
jury  shall  be  as  heretofore,  and  the  right  thereof  remain  invio- 
late." 

The  incidents  of  "  trial  by  jury  "  are  familiar  to  every  lawyer 
and  intelligent  layman.  They  begin  with  empanelling  the  jury 
and  end  with  entry  of  judgment  on  the  verdict.  Before  judg- 
ment, the  trial  court  may  set  aside  the  verdict  generally  or  make 
a  conditional  order  such  as  is  suggested  we  should  make  in 
this  case.  We  have  never  had  any  such  power,  nor  can  it  be 
constitutionally  given  to  us.  The  legislature,  in  the  act  of  1891, 
has  indicated  no  intention  to  confer  it.  Every  power  there- 
in specified  may  be  otherwise  legitimately  exercised. 

These  thoughts  might  be  elaborated  and  fortified  by  citation 
of  authorities ;  but  inasmuch  as  the  individual  suggestion  re- 
ferred to  is  not  a  factor  in  the  decision  of  this  case,  it  is  unneo 
essary  to  say  more  at  this  time. 

As  above  stated,  I  concur  in  reversal  of  the  judgment,  but  I 
would  also  sustain  the  fourth  specification  of  error. 

Opinion  by  Dean,  J.,  January  4, 1897 : 

The  plaintiff,  in  his  statement,  claimed  damages  in  the  amount 
of  $50,000  for  an  alleged  libellous  publication  by  defendants  ; 
the  jury  awarded  him  $45,000,  and  defendants  appeal,  alleging 
errors  on  part  of  both  court  and  jury,  which  errors  are  set  out 
in  thirteen  assignments.  The  first  two  may  be  treated  as  one, 
for  they  involve  a  discussion  of  the  same  principle. 

1.  The  verdict  was  excessive. 

2.  The  court  below  erred  in  not  setting  aside  the  verdict  as 
excessive. 

In  my  view  of  the  law,  it  is  not  our  duty  to  weigh  this  evi- 
dence, tiiat  we  may  determine  whether  the  fact  be  as  averred  in 
these  two  assignments;  for,  I  hold  it  demonstrable  on  both 
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reason  and  authority,  that  sitting  as  an  appellate  court  for  the 
correction  of  errors  of  inferior  courts,  we  have  no  power  in  this 
particular  over  this  verdict. 

The  action  is  a  common  law  action;  it  is  older  than  the 
earliest  of  our  constitutions.  The  rules  that  define  the  func- 
tions of  the  court  and  jury  in  the  trial,  are  well  settled.  Nor  is 
there  any  real  dispute  here  as  to  these  rules. 

First,  the  plaintifif  averred,  and  offered  testimony  tending  to 
prove  he  had  suffered  substantial  damages  from  a  false  publi* 
cation  by  defendants ;  the  publication  was  not  denied,  but  de- 
fendants offered  evidence  tending  to  prove  the  character  of 
plaintiff  was  such  that  he  was  entitled  to  no  more  than  nominal 


Second,  plaintiff  averred,  and  adduced  evidence  tending  to 
prove,  a  deliberate  attack  upon  his  character  for  the  gratification 
of  personal  malice,  and  claimed  punitive  damages  in  addition  to 
actual  damages.  The  defendants  denied  the  existence  of  actual 
malice,  and  adduced  evidence  in  support  of  this  denial. 

The  issue  was,  therefore,  one  of  fact  on  conflicting  evi- 
dence. What  damage  had  plaintiff  suffered?  If  the  attack 
was  prompted  by  personal  malice,  what  additional  damages 
ought  defendants  to  pay  as  punishment,  and  which  should  also 
deter  other  evil  disposed  persons  from  the  commission  of  like 
offenses  ?  No  court  in  this  commonwealth  has  ever  doubted,  no 
court  undertaking  to  give  effect  to  the  settled  principles  of  the 
common  law  as  invariably  held  in  this  commonwealth  could  for 
one  moment  doubt,  that  the  answers  to  both  questions  must  be 
given  by  the  jury ;  and  they  did  answer  by  a  verdict,  which 
appellant  argues  is  excessive,  therefore  error,  and  for  that  reason 
we  should  reverse  the  judgment. 

To  pass  upon  this  alleged  error,  we  must  first  determine  the 
fact,  as  to  whether  the  verdict  is  excessive ;  we  must  take  up 
the  printed  evidence  in  the  paper-books,  read,  analyze  and 
weigh  it.  The  first  difficulty  that  faces  us,  is,  the  jury  has  not, 
nor  was  it  their  duty  to  do  so,  specified  the  amount  awarded 
plaintiff,  as  actual  damages  for  injury  to  his  reputation,  or  what 
amount,  if  any  they  awarded  as  punishment ;  for  this  last,  they 
may  not  have  awarded  anything.  If  we  certainly  knew  they 
had  found  as  a  fact,  the  publication  was  not  prompted  by  malice, 
that  would  be  important  in  determining  whether  the  damages 
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awarded  exceeded  any  probable  loss  to  plaintiff  in  reputation , 
that  is,  whether  the  amount  exceeded  compensation.  But  even 
then,  our  conclusion  would  be  the  merest  guess  work,  for  on 
this  point  there  was  conflicting  evidence,  some  of  it  tending  to 
show  good  character,  and  some  of  it  the  contrary.  It  adds  no 
force  to  the  argument  to  say,  that,  if  we  had  been  sitting  as 
jurors,  we  would  not  have  rendered  such  a  verdict  A  trial 
judge  may  say, ''  I  would  not  have  so  decided,  if  I  had  been  on 
the  jury,"  because,  he  has  h.ad  the  same  opportunity,  as  the 
jury,  to  form  an  opinion ;  and  he  may  go  further,  and  say,  the 
verdict  is  against  the  manifest  weight  of  the  evidence,  and  he, 
or  the  court  in  banc,  may  set  it  aside,  and  grant  a  new  trial : 
but  we  do  not  know  what  we  would  have  done,  had  we  been 
sitting  as  jurors,  because  we  cannot  know  from  these  paper- 
books  what  the  evidence  was  in  the  case.  That  consists,  not 
alone  in  what  the  witness  says,  but  also  in  his  manner,  his 
emphasis,  his  evasions,  or  his  candor ;  not  alone  in  what  is  tes- 
tified to  by  the  mouth  of  the  witness,  but,  in  what  is  apparently 
kept  back,  which  might  have  been  said ;  the  very  demeanor  of 
the  parties  during  the  trial,  all  these  and  more  are  part  of  the 
testimony,  which  tends  to  form  belief  or  disbelief  in  the  minds 
of  the  jury.  How  can  we,  sitting  here,  determine  the  truth, 
with  even  proximate  certainty,  when  we  cannot  tell  whether 
$25,000  of  this  verdict  was  given  as  punitive  damages,  and  the 
remainder  as  damage  to  reputation ;  or,  if  all  given  as  damage 
to  reputation,  whether  the  reputation  was  good  or  bad.  In 
some  cases,  such  as  a  violated  contract,  we  can  ascertain,  by 
applying  the  measure  of  damages  fixed  by  the  law,  whether  the 
verdict  is  inadequate  or  excessive ;  in  many  cases  of  physical 
injury  or  loss  of  life,  the  law  lays  down  a  fixed  rule  for  the  esti- 
mate of  damages,  which  enables  us  on  undisputed  evidence  to 
determine  with  reasonable  certainty,  whether  the  verdict  is  in 
violation,  not  of  evidence,  but  of  law.  But  in  the  face  of  con- 
flicting evidence  as  to  whether  a  plaintiff  bore  a  good  character 
in  the  community,  and  if  good,  how  much  it  had  been  damaged 
by  a  libelous  publication ;  whether  an  attack  upon  his  charac- 
ter was  to  gratify  personal  malice,  and  if  so,  to  what  extent  the 
malicious  person  should,  in  view  of  all  the  circumstances,  be 
punished  in  damages,  to  deter  him  and  others  from  like  wrongs, 
a  court  of  errors  and  appeals,  from  its  very  constitution,  is  not 
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competent  to  determine ;  it  cannot  know  the  facts,  for  the  evi- 
dence is  not  fully  before  it ;  therefore,  being  in  ignorance  of 
the  facts,  it  ought  not  to  guess  at  the  truth  and  apply  the  law, 
as  if  firmly  convinced  of  the  truth. 

Not  only  does  the  plainest  reason  forbid  us  to  tamper  with 
the  verdict  of  this  jury,  but  the  settled  law  for  more  than  a  cen- 
tury commands  us  to  refrain  from  such  action.  I  do  not  favor 
a  blind  adherence  to  the  principle  of  stare  decisis.  Where,  in 
the  progress  of  civilization,  the  reason  for  the  common  law  no 
longer  exists,  the  law  should  give  way  or  be  moulded  to  accord 
with  existing  reason.  But  when  the  common  law  lias  been 
adopted  as  part  of  the  fundamental  law  of  the  commonwealth, 
whether  with  reason  or  without,  we  must  declare  that  to  be  the 
law.  Antedating  any  of  our  present  constitutions,  the  princi- 
ple as  announced  in  BusheFs  case,  Vaugh.'s  Rep.  136:  "The 
jury  responds  to  the  facts,  the  judge  to  the  law,"  has  served  to 
define  the  functions  of  the  court  and  jury,  not  only  in  England, 
but  in  this  commonwealth,  from  its  earliest  foundation.  And 
while  in  England,  since  the  institution  of  trial  by  jury,  and  here 
since  its  adoption,  there  has  existed  a  power  to  correct  a  false 
verdict,  that  power,  in  practice,  never  lawfully  existed  in  a  dis- 
tinctively appellate  court.  The  first  remedy  was  by  attaint ;  a 
jury  of  twenty-four  being  called  to  review  the  findings  of  fact 
by  the  first  twelve  ;  if  the  verdict  of  the  second  was  diflferent 
from  the  first,  it  was  followed  by  the  infliction  of  the  severest 
penalties  upon  the  mistaken  jurors,  extending  even  to  the  for- 
feiture of  lands  and  chattels.  This  barbarous  proceeding  was 
in  force  many  generations,  until  displaced  by  the  more  humane 
one  of  granting  new  tibials  by  the  court  sitting  in  banc,  of  which 
court  the  trial  judge  was  a  member.  This  was  not  a  court  of 
errors  sitting  to  review  judgments  of  inferior  courts,  but  the 
court  in  which  the  trial  was  had  determining  before  judgment, 
whether  the  trial  judge  had  erred  in  law  or  the  jury  in  fact,  and 
whether  judgment  should  be  entered.  In  theory,  it  was  wholly^ 
in  the  discretion  of  the  court  thus  constituted,  whether  a  new 
trial  should  be  granted  ;  and  although  fixed  rules  were  adopted 
by  the  court  itself,  guiding  and  limiting  it  in  the  exercise  of 
discretion,  this  in  no  degree  negatives  the  possession  of  discre- 
tionary power. 

Without  citing  the  many  cases  showing  the  practice  of  the 
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English  Courts,  in  rules  for  new  trials  in  actions  for  torts, 
before  judgment,  a  single  one  illustrates  the  controlling  princi- 
ple. Huckle  V.  Money,  2  Wils.  206,  decided  in  1768,  only  thir- 
teen years  before  the  adoption  of  our  first  constitution,  was  a 
motion  for  a  new  trial  in  this  form  of  action.  Lord  C.  J.  Cam- 
den said :  "  The  few  cases  to  be  found  in  the  books  of  new 
trials  for  torts,  show  that  courts  of  justice  have  most  commonly 
set  their  faces  against  them ;  and  the  courts  interfering  in  these 
cases  would  be  laying  aside  juries ;  before  the  time  of  granting 
new  trials,  there  is  no  instance  that  the  judges  ever  intermed- 
dled with  damages."  This,  it  will  be  noticed,  was  not  the  opin- 
ion of  an  appellate  court,  but  that  of  the  court  sitting  in  banc, 
on  a  motion  for  new  trial  before  judgment.  It  had  the  un- 
doubted power  to  revise  the  verdict  of  the  jury,  yet  it  limited 
the  exercise  of  its  discretion  so  as  not  to  interfere  with  the  dis- 
cretion of  the  jury. 

In  this  brief  reference  to  English  trial  by  jury,  before  the  adop- 
tion of  our  first  constitution,  the  Courts  of  Star  Chamber,  the 
High  Commission  Court,  the  Council  of  York,  and  like  courts, 
have  not  been  adverted  to.  They  are  all  odious  in  English  judi- 
cial history,  and  are  seldom  mentioned  by  English  jurists  with- 
out shame.  They  did,  sitting  as  courts  of  errors  and  appeals, 
review  findings  of  facts  by  juries,  set  them  aside,  then  fined  and 
imprisoned  the  jurors.  But,  their  now  admitted  usurpations, 
continued  but  for  comparatively  short  periods,  and  as  precedents, 
their  judgments  and  tiiie  authority  for  entering  them  are  worth- 
less. 

What  seems  to  be  undeniable,  is,  that  up  to  the  adoption  of 
our  first  constitution,  in  1776^  whether  judgment  should  be 
entered  on  the  verdict  of  a  jury,  was  in  the  discretion  of  the 
court  in  which  the  verdict  was  rendered,  and  that  discretion 
was  exercised  only  in  rare  cases.  After  judgment,  there  was 
no  remedy  by  appeal  to  a  superior  court  which  would  reach  the 
verdict  on  a  question  of  fact  found  by  the  jury,  when  the  evi- 
dence was  properly  submitted  to  them.  Blackstone,  Book  III., 
page  407,  says:  "But, fourthly,  the  principal  method  of  redress 
for  erroneous  judgments  in  the  King's  Court  of  Record,  is  by 
writ  of  eiTor  to  some  superior  Court  of  Appeal.  .  .  .  The  writ 
of  error  only  lies  upon  matter  of  law  arising  upon  the  face  of 
the  proceedings.  .  .  .  there  being  no  method  of  reversing  an 
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error  in  the  determination  of  facts  but  by  an  attaint,  or  a  new 
trial  to  correct  the  mistakes  of  the  former  verdict" 

Our  constitution  of  1776,  chapter  XI.,  provided :  "  That  in 
controversies  respecting  property,  and  in  suits  between  man 
and  man,  the  parties  have  a  right  to  trial  by  jury  which  ought 
to  be  held  sacred." 

There  was  no  attempt  to  define  trial  by  jury,  and  our  courts 
held,  that  it  meant  trial  by  jury  as  then  existing  in  England  ; 
while  it  has  been  doubted,  whether  this  language  was  not 
intended  to  leave  open  to  the  legislature  the  authority  to  estab- 
lish such  method  of  trial  by  jury  as  it  thought  wise,  there  has 
never  been  doubt  as  to  the  judicial  construction  of  it. 

After  our  independence,  whatever  may  have  been  judiciary 
legislation  or  judicial  exposition  in  England,  neither  is  of  bind- 
ing authority  upon  our  courts.  The  constitution  of  1790,  arti- 
cle IX.,  provided :  "  The  trial  by  jury  shall  be  as  heretofore, 
and  the  right  thereof  remain  inviolate."  The  constitutions  of 
1837  and  1874,  reiterated  the  exact  words  of  this  provision.  It 
may  be  admitted  that  if  there  had  been  in  this  state  a  judicial 
construction  of  this  language  under  the  constitution  of  1790, 
which  determined  that,  notwithstanding  the  settled  law  as  to 
right  of  trial  by  jury  in  England  before  the  revolution,  there 
was  power  in  the  Supreme  Court  to  set  aside,  revise,  alter  or 
modify  the  verdict  of  a  jury  on  disputed  facts,  then  the  adop- 
tion of  the  same  language  in  the  constitutions  of  1837  and  1874, 
without  any  qualifying  or  prohibiting  words,  must  be  taken  as 
an  assent  to  the  judicial  construction  immediately  theretofore 
given.  Or,  if  the  legislative  construction  had  been  that  such 
power  existed  in  the  courts,  and  such  construction  had  been 
concurred  in  by  the  Supreme  Court,  then  "  trial  by  jury  as  here- 
tofore," might,  on  sound  judicial  exposition,  have  been  held  to 
be  a  power  in  the  Supreme  Court  to  pass  upon  the  facts ;  and 
this,  even  though  in  the  earlier  days  of  the  commonwealth, 
under  the  constitution  of  1776,  an  opposite  doctrine  had  been 
held ;  and  even  though  we  now  thought  the  first  construction 
the  right  one.  For  example,  suppose  in  Eakin  v.  Raub,  12  S. 
&  R.  831,  decided  in  1825,  instead  of  a  dissent,  the  opinion  of 
Gibson,  C.  J.  that  the  Supreme  Court  had  no  power  to  pass 
upon  the  constitiitionlity  of  an  act  of  assembly  had  been  the 
opinion  of  the  court,  and  had  remained  the  law  down  to  the 
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adoption  of  the  constitutioQ  of  1837 ;  if  that  iDStmrnent  did  not 
declare  differently,  the  judicial  construction  of  the  jurisdiction  of 
the  court  would  have  been  established  therejrfter  by  the  constitu- 
tion, from  the  mere  fact  that  the  convention  did  not  overturn 
it  and  expressly  confer  such  power.  And  this  was  the  opinion 
of  Judge  Gibson  himself,  for  in  Menges  v.  Wertman,  1  Pa.  218, 
decided  in  1845,  in  pronouncing  the  judgment  of  the  court,  he 
sayB,  in  referring  to  his  dissenting  opinion  in  Eakin  v.  Raub, 
"My  theory,  however,  seems  to  liave  been  tacitly  disavowed 
by  the  late  convention  (that  of  1837),  which  took  no  action  on 
the  subject,  though  the  power  (that  is,  the  power  to  declare  an 
act  of  assembly  unconstitutional)  had  been  notoriously  claimed 
and  exerted."  To  the  same  effect,  are  Byers  v.  Commonwealth, 
42  Pa.  89,  Wynabmer  v.  People,  13  N.  Y.  378,  Frigally  v. 
Memphis,  6  Cold.  (Tenn.)  382,  that  where  there  have  been 
several  constitutions,  the  right  of  trial  *by  jury  has  reference  to 
its  existence  and  practice  before  the  last  one. 

Up  to  the  adoption  of  our  present  constitution  of  1874,  the 
Supreme  Court  had  over  and  over  again  expressly  disclaimed 
judicial  power  to  revise  the  verdict  of  a  jury  on  questions  of 
fact.  The  convention  which  framed  that  instrument  embraced 
as  members  over  one  hundred  lawyers,  many  of  them  of  great 
eminence  and  learning,  two  of  them.  Black  and  Woodward, 
ex-Chief  Justices  of  this  court  It  may,  therefore,  be  presumed 
the  convention  knew  just  what  line  had  been  settled  upon  as 
separating  the  functions  of  the  jury  from  those  of  the  Supreme 
Court,  and  it  must  be  further  presumed  that  when  it  was  de- 
clared "  trial  by  jury  shall  be  as  heretofore,"  that  trial  by  jury 
was  just  what  the  highest  court  in  the  commonwealth  had  re- 
peatedly declared  it  to  be.  What  the  power  of  the  Supreme 
Court  is  over  verdicts  on  disputed  facts  is  best  answered  by 
itself. 

In  Ross  et  al.  v.  Rittenhouse,  2  Dallas,  160,  decided  m  1792, 
McKean,  C.  J.,  used  this  language : 

''The  genius  and  spirit  of  the  Common  Law  of  England 
which  is  law  in  Pennsylvania,  will  not  suffer  a  sentence  or  judg- 
ment of  the  lowest  court,  founded  on  a  general  verdict,  to  be 
controlled  or  reversed  by  the  highest  jurisdiction,  unless  for 
error  in  matter  of  law  apparent  upon  the  face  of  the  record.  •  .  . 
The  advantage  of  viva  voce  evidence  over  written,  in  the  inves- 
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ligation  of  truth,  will  hardly  be  controverted  at  this  day,  in  the 
United  States ;  and  the  Court  of  Appeals  had  not  the  opportu- 
nity of  seeing  the  witnesses  on  the  trial,  or  of  so  well  knowing 
the  credit  due  to  them  respectively  as  the  jury." 

In  Gaskell  v.  Morris,  7  W.  &  S.  32,  the  court  speaks  thus : 
"  The  seventh  and  last  error,  is  an  exception  to  the  amount  of 
damages  recovered,  which  is  alleged  to  be  excessive.  ...  If 
the  fact  were  so  that  the  damages  assessed  by  the  jury  were 
excessive,  the  only  remedy  for  relief  within  reach  of  the  defend- 
ant below  was  an  application  to  the  court  before  judgment  ren- 
dered on  the  verdict  for  a  new  trial."  In  Hamet  v.  Dundass, 
4  Pa.  178,  the  court  says,  in  passing  on  a  similar  assignment  of 
error :  "  Whether  there  is  evidence  to  justify  the  verdict  is  not 
for  us  to  determine,  but  that  there  was  some  testimony  for  the 
consideration  of  the  jury  on  each  of  the  points  on  which  the 
cause  turned  no  reasonable  doubt  can  be  entertained."  In 
Moser  v.  Mayberry,  7  W.  12,  the  argument  in  the  Supreme 
Court  was,  the  jury  manifestly  erred,  and  the  court  below  ought 
to  have  sent  them  back  to  reconsider  their  verdict,  but  as  to 
this  it  is  said :  "  But  admitting  that  the  jury  were  mistaken 
in  their  conclusion  on  the  facts,  the  ordinary  remedy  is  by  a 
motion  for  a  new  trial.  The  court  may  and  frequently  do 
recommend  the  jury  to  reconsider  their  verdict;  but  it  has  never 
been  held,  that  this  is  a  matter  of  right  on  which  any  party  can 
insist,  and  that  a  refusal  to  do  so  would  be  error.  This  would 
make  the  court  in  the  last  resort  judges  of  the  fact  as  well  as 
of  the  law."  In  Faunce  v.  Lesly,  6  Pa.  121,  the  Supreme  Court 
speaks  thus :  "  The  direction  was  right,  but  the  verdict  was 
wrong,  and  what  was  the  remedy?  Certainly,  not  a  writ  of 
error;  for  it  would  eventually  be  as  prejudicial  to  the  great 
ends  of  justice  for  this  court  to  correct  the  errors  of  the  jury, 
as  for  the  jury  to  correct  its  judgments  in  the  last  resort.  Each 
has  its  peculiar  province,  and  will  best  perform  its  functions 
within  the  precincts  of  it."  In  Pa.  R.  R.  Co.  v.  Allen,  53  Pa. 
276,  where  one  of  the  complaints  was  that  the  damages  were 
excessive,  this  court  said  :  "  There  must  always  be  danger  of 
such  assessments,  if  a  jury  is  at  liberty  to  fix  a  valuation  upon 
something  that  cannot  be  valued.  (Referring  to  plaintiffs 
pain  and  suffering.)  But  this  is  irremediable  by  us.  The  only 
palliation  that  remains  in  such  a  case— it  is  not  a  cure— is  the 
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free  exercise  of  the  power  which  the  court  of  common  pleas 
has  to  grant  new  trials." 

In  Pa.  R.  R.  Co.  v.  Goodman,  62  Pa.  329,  decided  in  1869, 
four  years  before  the  convention  met,  it  was  argued  the  verdict 
was  excessive.  Agnew,  J.,  delivering  the  opinion  of  the  court, 
says :  "  From  the  facts  before  us,  we  think  the  verdict  ought 
to  have  been  different  and  that  the  court  below  should  have  set 
it  aside.  Yet  we  perceive  no  means  of  reaching  the  injustice 
on  a  writ  of  error,  without  ourselves  undertaking  to  decide  the 
facts  which  fell  within  the  province  of  the  jury.  The  credibility 
of  the  witnesses,  together  with  the  varied  facts  and  contradic- 
tions in  the  testimony,  necessarily  cai-ried  the  case  to  them. 
.  .  .  Finding  no  error  we  can  reach,  the  judgment  must  be 
affirmed."  Then  follow  cases  decided  after  1874.  On  an  aver- 
ment of  the  same  error  in  VaUo  v.  United  States  Express  Com- 
pany, 147  Pa.  404,  this  language  is  used :  "  As  to  the  sixth  and 
seventh  assignments  of  error,  it  is  enough  to  say  that  the  only 
remedy  for  an  excessive  verdict  is  a  motion  for  a  new  trial, 
and  that  the  refusal  of  such  trial  is  not  assignable  for  error." 

In  Railroad  Co.  v.  Spicker,  105  Pa.  142,  the  present  chief 
justice  delivered  the  opinion  of  the  court  as  follows :  "  Under 
proper  instructions  by  the  court  as  to  the  measure  of  damages, 
it  was  the  exclusive  province  of  the  jury  to  determine  the  amount 
thereof,  subject  of  course  to  the  power  of  the  court  to  set  aside 
the  verdict  in  case  the  damages  aw§,rded  were  clearly  excessive, 
and  the  plaintiff  below  refused  to  remit  such  excess.  In  view 
of  the  testimony,  the  damages  in  this  case  appear  to  us  to  be 
exorbitant ;  but  we  have  no  power  to  grant  relief  on  that  ground 
alone.  The  power  to  do  so  was  exclusively  in  the  court  below, 
and  its  refusal  to  exercise  the  discretion  with  which  it  was  in- 
vested is  not  the  subject  of  review  here."  Gray  v.  Common- 
wealth, 101  Pa.  380 :  "  It  would  have  been  bald  error  for  the 
court  below  to  have  excluded  the  testimony.  We  are  in  no 
sense  responsible  for  the  view  the  jury  took  of  it,  and  it  would 
be  dangerous,  even  if  we  had  the  power,  to  attempt  to  review 
their  finding."  Commonwealth  v.  Railroad,  166  Pa.  44:  "The 
allowance  or  refusal  of  this  motion  (for  a  new  trial)  was  within 
the  discretion  of  the  learned  court  below,  and  it  is  not  a  matter 
of  review  on  this  appeal."  McKenney  v.  Fawcett,  138  Pa.  344, 
Paxson,  J.,  "The  only  error  assigned  is  that  the  court  below 
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refused  to  grant  a  new  trial.  That  such  refusal  is  not  review- 
able here,  is  too  well  settled  to  need  the  citation  of  authority. 
*Let  us  have  peace.' " 

In  addition  to  these,  many  more  cases  might  be  cited  to  show 
that  in  an  unbroken  line  of  decisions,  this  Court  held  that  the 
question  of  damages  on  conflicting  evidence  was  exclusively 
for  the  jury ;  that  the  correction  of  any  error  in  their  finding 
was  solely  in  the  discretion  of  the  court  below  before  judgment ; 
that  as  a  court  of  errors  and  appeals,  the  Supreme  Court,  on  a 
question  of  excessive  damages,  had  no  power  to  review  the  find- 
ings of  fact  by  the  jury,  nor  the  decision  of  the  trial  court  in 
refusing  a  new  trial,  and  to  assume  such  power  would  be  an 
infringement  of  the  right  of  trial  by  jury.  And  this  was  so  held, 
not  because  of  absence  of  legislative  authority,  but  for  want  of 
constitutional  power. 

As  illustrative  of  the  correctness  of  this  judicial  limitation  of 
constitutional  power,  we  have  the  corroborative  construction  of 
the  United  States  Supreme  Court.  While  the  federal  consti- 
tution of  1789  provided  for  a  trial  by  jury  in  all  criminal  pros- 
ecutions, it  was  silent  on  the  subject  of  civil  actions.  After 
its  adoption,  it  was  claimed  that  this  silence  was  equivalent  to 
abolition  of  the  jury  in  such  cases ;  public  opinion  demanded 
its  preservation,  and  the  amended  article  7  was  adopted,  which 
provided:  "In  suits  at  common  law  where  the  value  in  con- 
troversy shall  exceed  twenty  dollars,  the  right  of  trial  by  jury 
shall  be  preserved,  and  no  fact  tried  by  a  jury  shall  be  other- 
wise reexamined  in  any  court  of  the  United  States  than  accord- 
ing to  the  rules  of  the  Common  Law." 

This  only  expresses  the  same  intent  which  the  courts  of  this 
state  have  decided  is  expressed  by  the  words  of  our  constitu- 
tion :  "  Trial  by  jury  shall  be  as  heretofore."  In  United  States 
V.  Monson,  1  Gall.  20,  it  was  so  decided,  the  Court,  Justice 
Stoby  delivering  the  opinion,  saying:  "  The  common  law  here 
alluded  to  is  not  the  common  law  of  any  individual  state,  but 
the  common  law  of  England ;  according  to  which,  facts  onco 
tried  by  a  jury  are  never  re-examined,  unless  a  new  trial  be 
granted  in  the  discretion  of  the  court  before  which  the  suit  is 
depending,  for  good  cause  shown."  And  in  a  late  case  in  same 
court.  Railroad  Co.  v.  Fralofif,  100  U.  S.  24,  this  unmistakable 
language  is  uttered:  "No  error  of  law  appearing  upon  the 
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record,  this  court  cannot  reverse  the  judgment,  because,  upon 
examination  of  the  evidence,  we  may  be  of  the  opinion  that  the 
jury  should  have  returned  a  verdict  for  a  less  amount  If  the 
jury  acted  upon  a  gross  mistake  of  facts,  or  were  governed  by 
some  improper  influence  or  bias,  the  remedy  therefor  rested 
with  the  court  below  under  its  general  power  to  set  aside  the 
verdict.  But  that  court  finding  the  verdict  was  abundantly 
sustained  by  the  evidence,  and  that  there  was  no  ground  to 
suppose  that  the  jury  had  not  performed  their  duty  impartially 
and  justly,  refused  to  disturb  the  verdict,  and  overruled  the 
motion  for  a  new  trial.  Whether  its  action  in  that  particular 
was  erroneous  or  not,  our  power  is  restricted  by  the  constitu- 
tion to  the  determination  of  questions  of  law  arising  upon  the 
record.  Our  authority  does  not  extend  to  a  re-examination  of 
facts  which  have  been  tried  by  the  jury  under  instructions  cor- 
rectly defining  the  legal  rights  of  parties."  I  do  not  cite  these 
decisions  as  binding  upon  us,  but  as  showing  that  so  eminent  a 
judicial  tribunal  as  the  Supreme  Court  of  the  United  States, 
under  a  provision  like  unto  ours,  also  disclaimed  any  constitu- 
tional power  to  revise  the  verdict  of  a  jury  on  the  facts. 

An  examination  of  the  convention  debates  on  this  section  of 
article  1,  shows  prolonged  and  earnest  discussion,  participated 
in  by  all  the  ablest  lawyers.  Every  amendment  tending  to 
lessen  the  power  of  the  jury  as  theretofore  established,  although 
many  and  persistent  attempts  to  amend  were  made,  was  voted 
do\vn,  and  on  final  reading,  the  section,  as  embodied  in  the  con- 
stitutions of  1790  and  1887,  remained  unaltered.  Instead  of 
restricting  the  right  of  jury  trial  on  questions  of  fact,  by  subse- 
quent provisions  they  enlarged  it.  This  court  had  decided, 
that  the  landowner  who  claimed  damages  for  appropriation  of 
his  land  by  a  corporation,  exercising  right  of  eminent  domain, 
was  not  entitled  to  a  trial  before  a  common  law  jury ;  the  con- 
vention declared,  that  thereafter,  such  trial  should  not  be  denied 
him.  The  legislature  had  by  statute,  limited  the  right  of  the 
jury  to  assess  damages  in  negligence  cases,  to  S3,000  for  personal 
injury,  and  to  $6,000  for  loss  of  life;  the  constitution  prohib- 
ited the  legislature  from,  thereafter,  placing  any  limit  in  this 
particular,  on  the  power  of  the  jury.  So  tenacious  waa  this 
convention,  for  the  theretofore  established  right  of  the  jury, 
that  it  was  only  after  much  opposition,  the  clause,  permitting 
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litigant  parties  in  civil  actions  by  agreement,  to  submit  the  facts 
to  the  court  without  the  intervention  of  a  jury,  was  adopted. 
We  must  therefore  consider,  in  determining  the  scope  of  this 
provision,  that  at  the  date  of  our  present  constitution,  ^'  trial 
by  jury  as  heretofore  "  meant  just  such  trial  as  for  more  tlian 
seventy-five  years,  had  been  settled  by  the  repeated  solemn 
adjudications  of  the  highest  court  of  the  commonwealth. 

But  it  is  argued,  the  act  of  20th  May,  1891,  confers  upon  us 
power  to  review  the  findings  of  fact  by  a  jury,  and  either  change 
or  modify  the  verdict,  or  grant  a  new  trial,  if  we  deem  the  dam- 
ages excessive.     The  section  relied  on  is  as  follows : 

"  The  Supreme  Court  shall  have  power  in  all  cases  to  affirm, 
reverse,  amend  and  modify  a  judgment,  order  or  decree  appealed 
from,  and  to  enter  such  judgment,  order  or  decree  in  the  case 
as  the  Supreme.  Court  may  deem  proper  and  just,  without  return- 
ing the  record  for  amendment  or  modification  to  the  court 
below,  and  may  order  the  verdict  to  be  set  aside  and  a  new  trial 
had." 

It  is  not  altogether  clear,  the  legislature,  by  this  act,  intended 
anything  more,  than  to  confer  upon  us  the  authority  to  make 
such  record  entries  after  hearing  appeals,  as  would  speed  the 
final  event  of  the  cause.  It  may  be  construed,  as  merely 
authorizing  us  to  make  such  orders  as  were  formerly  made  by 
the  court  below  after  the  record  was  sent  back  with  our  decision. 
In  some  particulars,  it  is  almost  a  repetition  of  the  act  of 
June  16,  1836,  the  first  section  of  which  authorizes  us  "  to 
examine  and  correct  all  and  all  manner  of  error  of  the  justices, 
magistrates  and  courts  of  this  commonwealth,  in  the  process, 
proceedings,  judgments  and  decrees,  as  well  in  criminal  as  civil 
pleas  or  proceedings,  and  thereupon  to  reverse,  modify  or  affirm 
such  judgments  and  decrees  or  proceedings  as  the  law  doth  or 
shall  direct."  The  act  of  1722  gave  authority  only  to  reverse 
or  affirm ;  in  all  cases  the  record  went  back  to  the  court  below. 
In  criminal  proceedings  a  simple  reversal  of  the  judgment,  often, 
meant  the  discharge  of  the  prisoner ;  unnecessary  delays,  also, 
resulted  in  the  correction  in  the  court  below  of  errors,  which 
could  just  as  readily  have  been  corrected  in  this  Court  and  the 
corrected  judgment  sent  back  with  the  record.  In  construing 
this  act,  this  court  held,  that  on  a  determination  of  an  error  in 
law  in  a  judgment,  whether  criminal  or  civil,  it  would  be  cor- 
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rected,  whei'e  possible,  in  the  Supreme  Court  before  transmitting 
the  record.  Thus  in  Thomas  v.  Brady,  10  Pa.  164,  it  was  held, 
that  even  though  there  was  error  in  rendering  a  general  instead 
of  a  special  verdict  in  assumpsit,  yet  as  a  calculation  disclosed 
the  same  verdict  ought  to  have  been  rendered  on  a  special  count, 
the  judgment  should  be  affirmed,  and  not  sent  back  for  retrial. 
And  so,  where  judgment  has  been  entered  on  a  verdict  generally 
against  three,  and  there  had  been  issue  but  as  to  two  of  defend- 
ants, who  appeared  and  defended,  the  judgment  was  reversed 
as  to  one  who  had  not  pleaded,  and  affirmed  as  to  the  other  two. 
Also,  in  a  criminal  case,  where  the  prisoner  had  been  sentenced 
to  a  longer  term  than  the  maximum  authorized  by  law,  the  court 
modified  the  judgment  to  accord  with  the  law.  But  the  court, 
never,  in  any  of  the  cases  where  the  act  was  invoked,  undertook 
to  change  the  finding  of  facts  by  the  jury,  except  where,  from 
the  record  itself,  the  law  demanded  a  change  or  modification, 
and  such  change  could  be  made  without  infringing  on  the  right 
of  the  jury  to  determine  the  facts  from  contradictory  evidence. 
And  so  here,  if  the  intention  of  the  act  of  1891  is  the  same  as 
that  of  1836,  it  is,  without  question,  constitutional. 

No  one  doubts  the  power  of  the  legislature  to  regulate  and 
change  the  practice,  so  as  to  facilitate  trials  by  jury,  and  relieve 
parties  from  useless  and  protracted  litigation.  But  if,  as  argued 
by  appellant,  the  intention  of  the  act  of  1891,  is  to  authorize 
this  court  to  review  the  evidence  and  modify  the  judgment  so 
as  to  accord  with  our  finding  of  the  facts,  I  hold  it  to  be  palpa- 
bly unconstitutional.  The  plaintiff  has  a  right  to  trial  by  jury 
as  heretofore ;  that  is,  twelve  men  must  be  called  from  the  panel 
drawn  from  the  body  of  the  county;  in  their  selection,  he  has  a 
right  of  challenge  peremptorily  and  for  cause ;  the  jury  shall 
see  the  witnesses,  hear  the  evidence,  the  argument  of  counsel, 
the  charge  of  the  court,  then  they  can  render  a  verdict,  if  the 
whole  twelve  be  agreed ;  and  if  the  court  in  which  the  trial  is 
had,  approve  the  verdict,  and  no  error  of  law  has  been  committed, 
the  plaintiff  has  a  right  to  the  fruits  of  his  judgment  This  is 
"  trial  by  jury  as  heretofore,"  the  right  whereof  is  to  remain 
inviolate. 

By  this  act,  it  is  argued,  we  are  to  review  the  evidence,  from 
printed  paper-books,  determine  the  jury  awarded  too  much, 
revei^se  the  judgment  and  grant  a  new  trial,  or  determine  that 
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it  exoeeds,  by  $25,000,  $80,000  or  some  other  sum,  what  the 
confliotiiig  evidence  warranted,  and  enter  judgment  accordingly, 
under  the  authority  to  '^reverse,  amend  and  modify."  That  is, 
seyen  judges,  or  a  bare  majority  of  them,  not  of  the  vicinage, 
resident  in  different  parts  of  tiie  state,  with  no  right  of  chal- 
lenge to  either  party,  peremptorily  or  for  cause,  with  no  oppor- 
tunity to  see  or  hear  the  witnessess,  in  this  common  law  action 
are  to  determine  the  truth  from  this  conflicting  evidence.  Is 
this  •*  trial  by  jury  ....  as  heretofore,"  the  right  whereof  is 
to  remain  inviolate  ?  It  is  urged,  that  even  if  we  do  not  mod- 
ify the  judgment,  we  can,  if  in  our  opinion  it  is  excessive,  re- 
verse for  that  reason  and  order  a  new  trial.  But  as  I  think  I 
have  shown,  we  have  neither  the  opportunity  nor  the  authority 
to  pass  upon  the  evidence  to  determine  the  fact.  If  the  statute 
could  confer  on  us  authority  to  invade  the  province  of  the  jury 
at  all,  we  would  not  need  to  put  these  parties  to  the  expense 
and  vexation  of  a  second  trial,  and  thus  perhaps  have  the  case 
brought  back  to  us  to  guess  again ;  would  not  need  to  say  to 
them,  this  jury  awarded  to  much;  try  again,  and  see  if  a  second 
jury  will  not  reduce  the  amount ;  we  could  just  as  lawfully, 
cut  it  down  at  once,  to  an  amount  which  this  jury  of  judges,  or 
a  majority  of  them,  thought  it  ought  to  be ;  for  the  right  to 
reduce  the  amount,  is  just  as  clear,  as  the  right  to  touch  it,  and 
force  a  verdict  on  the  next  jury  by  the  coercion  of  our  opinion. 

It  need  scarcely  be  added,  that  as  both  we  and  the  legislature 
drew  our  authority  from  the  same  instrument,  they  cannot  by 
a  valid  statute,  authorize  us  to  violate  the  constitution.  If  any 
authority  be  needed  on  so  plain  a  question,  it  will  be  found  in 
Coal  Co.  V.  Snowden,  42  Pa.  488. 

The  suggestion,  that  now,  judges  in  exclusively  equity  pro- 
ceedings and  in  the  orphans'  court,  pass  on  both  facts  and  law, 
is  without  weight.  Both  are  constitutional  courts,  with  appro- 
priate jurisdiction.  The  people  have  seen  fit  to  establish  judi* 
cial  jurisdiction  with  certain  modes  of  procedure  in  several 
distinctive  courts.  That  is  sufficient  for  us,  or  ought  to  be. 
We  sit  here,  neither  to  make  constitutions  nor  to  violate  them, 
but  to  enforce  the  one  plainly  before  us. 

The  alleged  hardship  of  the  case  furnishes  no  warrant  for 
unlawful  relief.  The  truthfulness  of  the  trite  maxim,  *^  Hard 
cases  make  bad  precedents,"  would  be  here  most  pointedly  illus- 
Vol.  clxxviii — 84 
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trated,  if  we  permitted  our  judicial  action  to  be  controlled  by 
such  argument.  Is  it  to  be  cited  hereafter  as  a  precedent,  that 
the  legislature  and  the  courts  can  set  aside  the  clearly  expressed 
wiU  of  the  people,  because  they  think  the  constitution  operates 
hardly  in  a  particular  case  or  class  of  cases  ?  The  wisdom  of 
man  never  yet  framed  a  government,  under  which  might  not 
occur  individual  cases  of  hardship,  for  which  there  wag  no 
adequate  remedy ;  but  such  exceptional  cases  only  demonstrate 
that  fallible  man  is  incapable  of  devising  a  governmental  system 
which  is  absolutely  perfect.  Jurors  are  not  perfect,  the  judges 
of  the  trial  courts  are  not  perfect;  are  the  members  of  tiiis 
court  infallible  ?  Will  our  verdict  on  facts  be  the  very  truth  ? 
Will  we,  on  disputed  evidence,  give  for  the  plaintiff  too  much, 
or  against  the  defendant  too  little  ?  The  suitor,  in  his  search 
for  an  infallible  tribunal,  will  hardly  find  one  in  this  age.  The 
right  to  life,  liberty,  property  and  reputation,  depends  on  that 
stability  of  government  which  comes  from  inflexible  adherence 
to  fundamental  law.  It  is  our  duty  to  resist  all  attacks  upon 
that  law,  whether  by  violence  or  by  assumption  of  unconstitu- 
tional powers  attempted  to  be  conferred  by  the  legislature.  It 
is  generally  understood,  that  in  government  there  are  two  kinds 
of  revolution:  One  peaceable,  which  amends  or  changes  the 
organic  law  by  the  mode  pointed  out  in  that  law;  the  other, 
violence  from  without,  which,  in  utter  disregard  of  the  law, 
overthrows  the  government  established  by  it.  A  third,  how- 
ever, is  here  proposed, — a  stealthy  usurpation  of  power  by  the 
legislature,  a  body  appointed  and  sworn  to  uphold  the  law. 
The  first  is  always  justifiable,  the  second  sometimes,  the  third 
never.  As  an  historical  fact,  the  second  has  more  than  once 
had  its  inception  in  the  indignation  and  passion  aroused  by  the 
third. 

It  is  not  without  the  gravest  apprehensions,  that  I  see  this 
wide  departure  from  the  settled  law  of  this  commonwealth ;  it 
seems  to  me,  it  must  end  in  jury  trial  rapidly  falling  into  dis- 
use ;  there  will  then,  be  climated  from  our  judicial  system,  one 
of  the  chief  elements  of  its  strength,  and  one  which  has  always 
had  the  earnest  support  and  warm  attachment  of  the  citizen. 
Although  there  is  some  exaggeration,  there  is  much  truth  in 
the  declaration  of  the  Englishman  that  ^^  The  whole  establish- 
ment of  King,  Lords  and  Commons,  and  all  the  laws  and  stat- 
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ates  of  the  realm,  have  only  one  great  object,  and  that  is,  to 
bring  twelve  men  into  a  jury  box." 

For  these  reasons,  therefore,  I  would  overrule  appellants'  first 
and  second  assignments  of  error. 

Nevertheless,  I  would  reverse  the  judgment  on  the  fourth 
assignment  of  error.  This  complains  of  the  following  remark 
of  the  court:  "Mr.  Shields:  We  challenge  defendants  to 
prove  the  article  and  justify  it  if  they  will.  Mr.  Rothermel : 
Fortunately,  we  are  in  a  position  in  which  that  is  not  necessary; 
as  Mr.  Smith  has  proved  the  truth  of  it  himself  while  upon  the 
stand.  By  the  Court :  It  comes  down,  then,  to  the  same  point 
as  counsel  alleges,  that  the  article  is  true.  Mr.  Rothermel :  I 
will  ask  for  an  exception  to  that  remark.  Exception  granted." 
This  is  the  only  exception  touching  this  ruling  of  record  prop- 
erly before  the  court.  The  same  legal  conclusion,  however, 
appears  throughout  the  charge,  and  an  attempt  is  made  to  have 
us  review  it  in  appellants'  third,  fifth  and  sixth  assignments  of 
error,  but  except  in  so  far  as  the  subject  of  them  is  necessarily 
involved  in  a  discussion  of  the  fourth,  I  do  not  notice  them. 
If  counsel  for  appellants  desired  a  judgment  on  them,  it  was  his 
plain  duty  to  raise  the  question  by  a  properly  verified  assign- 
ment of  record.  The  remark  of  the  court  in  the  hearing  of 
the  jury,  was,  in  substance,  a  declaration  that  the  defendants 
pleaded  justification,  by  asserting  that  there  were  reasonable 
grounds  at  the  time  of  publication  to  induce  belief  in  its  truth. 
A  single  remark  of  the  court  during  the  progress  of  the  trial, 
indicating  at  the  time  an  erroneous  view  of  the  law,  and  which 
is  corrected  subsequently  in  the  charge  proper,  would  consti- 
tute no  ground  for  reversal.  But,  where  the  announcement  of 
the  law  to  counsel  from  the  bench,  is  followed  by  explicit 
instructions  to  the  jury  conveying  the  same  erroneous  idea,  we 
may  well  treat  it  as  harmful  to  the  complaining  party. 

I  do  not  think  the  evidence  offered  under  the  general  issue, 
in  mitigation  of  damages,  amounts  to  the  same  thing  as  alleg- 
ing that  the  article  is  true ;  both  the  evidence  tending  to  show 
that  plaintiff  had  left  the  city  when  financially  involved,  which 
plaintiff  himself  admitted,  and  other  evidence  reflecting  on  his 
general  character  for  honesty,  was  admissible,  not  for  purpose  of 
establishing  the  truth  of  the  publication,  but  that  at  the  time 
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defendants  had  reasonable  grounds  to  believe  it  true ;  and  thia 
solely  in  mitigation  of  damages. 

Under  the  general  issue,  what  may  be  given  in  evidence  in 
mitigation  of  damages,  is  a  question  not  free  from  conflicting^ 
decisions.  Assuming,  the  cause  of  action  has  been  established, 
the  character  of  evidence  that  may  be  given  by  plaintiff  ta 
aggravate  damages,  is  not  a  subject  of  doubt,  but  what  evidence 
the  defendants  shall  be  permitted  to  offer  in  mitigation,  is  by  no- 
means  clear ;  and  what  shall  be  the  effect  on  the  verdict,  if  the 
evidence  offered  does  not  come  up  to  a  supposed  standard  of 
proof,  is  not  free  from  doubt.  In  this  state,  in  Henry  v,  Nor- 
wood, 4  Watts,  847,  an  action  by  a  clergyman  for  libel  there 
was  no  plea  of  justification ;  the  defendant  offered  to  prove  the 
general  character  of  plaintiff  was  bad ;  the  court  rejected  it. 
As  to  this  ruling,  this  court  says :  "  With  respect  to  the  evi- 
dence offered  for  purpose  of  showing  that  the  general  charac- 
ter of  plaintiff  was  bad,  we  think  it  ought  to  have  been  received,, 
and  that  the  court  below  were  wrong  in  rejecting  it.  That 
such  evidence  is  admissible,  may  be  clearly  deduced  from  the 
ground  itself  upon  which  the  plaintiff  must  rest  his  claim  to- 
damages.  In  his  declaration,  he  complains,  that  being  of  good 
character  as  a  minister  of  the  Gospel,  and  also  a  citizen,  and 
having  sustained  the  same  until  the  publication  of  the  libel  by 
the  defendant,  he  thereby  received  great  injury  in  his  good 
name  so  previously  had  and  enjoyed.  Now  it  is  apparent  that 
the  injury  here  complained  of  and  alleged  to  have  been  pro- 
duced by  the  publication  of  the  libel,  is  the  loss  of  his  good 
character ;  hence  it  becomes  all  important  as  weU  as  pertinent 
to  the  issue,  to  inquire  whether  or  not  the  plaintiff  had  a  good 
character,  such  as  he  averred  in  his  declaration :  for  if  he  had 
it  not,  it  was  impossible,  in  the  nature  of  things,  that  he  could 
either  lose  or  be  deprived  of  it.  The  testimony  was  also  ad- 
missible for  the  purpose  of  establishing  a  measure  of  justice 
between  the  parties ;  because  the  extent  of  the  injury,  if  any, 
which  plaintiff  had  sustained,  depended  in  some  degree  at  least 
upon  the  goodness  or  badness  of  his  general  character  before 
the  publication  of  the  libel ;  and  as  the  amount  of  compensation 
ought  to  be  commensurate  with  and  bear  some  proportion  to  the 
extent  of  the  injury,  it  was  altogether  proper  for  the  jury  who 
were  about  to  assess  the  amount,  to  know  what  standing  and 
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•character  the  plaintiff  had  in  society  anterior  to  the  publication 
-of  the  libel."  The  reasons  given  in  vindication  of  this  decision 
I  regard  as  unanswerable  when  applied  to  an  action  in  which 
the  general  issue  alone  is  pleaded.  Of  course,  where  justifica- 
tion is  pleaded,  what  is  said  has  no  application.  Nor  has  the 
law  of  the  case  cited  been  departed  from,  since  its  announce- 
ment in  1835.  Numerous  cases  have  been  decided  since,  involv- 
ing the  question  of  what  were  and  what  were  not  attempts  to 
prove  the  truth  of  the  charge,  but  in  no  one  has  it  been  held, 
that  defendant  could  not  give  evidence  of  general  reputation 
of  plaintiff  in  mitigation  of  damages,  nor  that  particular  acts 
given  in  evidence  by  plaintiff  himself,  tending  to  produce  belief 
of  the  truth,  could  not  be  invoked  for  same  purpose.  Smith  v. 
Smith,  39  Pa.  441,  cited  and  relied  on  by  appellee's  counsel,  is 
not  in  conflict  with  Henry  v.  Norwood.  That  was  an  action 
for  damages,  for  the  slanderous  charge  of  larceny  of  tobacco, 
•and  defendant  offered  under  the  general  issue  to  prove  by  a 
witness  the  particular  fact  charged.  In  the  discussion  raised 
by  the  assignments  of  error,  Thompson,  J.,  remarks  on  the 
uncertainty  of  the  law,  because  of  diversity  of  decisions,  and 
rules  that  the  evidence  was  inadmissible,  only  because  it  tended 
to  prove  directly  the  truth  of  the  charge. 

For  these  reasons,  I  would  sustain  the  fourth  assignment  of 
-error  and  award  a  venire  facias  de  novo.  I  would  overrule  all 
liie  others. 


•City  of  Philadelphia  v.  The  Union  Burial  Ground  Society 
of  the  City  and  County  of  Philadelphia. 

TaxaHon — Exemption  frtmi  taxalion — Municipal  assessment  for  cost  of 
■laying  water  pipe — Cemeteries^ConstiluUonal  law, 

A  cemetery  company  is  liable  f or  a  monioipal  assessment  for  the  cost  of 
laying  water  pipe  under  a  street  upon  which  the  cemetery  abuts. 

The  oonstitntional  exemption  relates  to  taxes  proper*  or  general  public 
•contributions,  levied  and  collected  by  the  state,  or  by  its  authorized  muni- 
*cipal  agencies  for  general  governmental  purposes,  as  distinguished  from 
peculiar  forms  of  taxation  or  special  assessments  imposed  upon  property 
within  limited  areas,  by  which  the  property  assessed  is  specially  and  pecu- 
liarly benefited  and  enhanced  in  value  to  an  amount  at  least  equal  to  the 
assessment. 
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Argued  Jan.  21,  1896.  Appeal,  No.  186,  July  T.,  1895,  by 
defendant,  from  order  of  C.  P.  No.  1,  Phila.  Co.,  Dec.  T.,  1889, 
No.  605,  making  absolute  a  rule  for  judgment  for  want  of  a 
sufficient  affidavit  of  defense.  Before  Stbbbett,  C.  J.,  Gbbbn, 
Williams,  McCollum,  Mitchbll,  Dean  and  Fbll,  JJ.  Af- 
firmed.   Williams,  J.,  dissents. 

Scire  facias  sur  municipal  claim. 

The  claim  was  as  follows : 

^*  The  City  of  Philadelphia  hereby  files  its  claim  against  all 
that  certain  lot  or  piece  of  ground  used  as  the  Union  Burial 
Ground,  situate  on  the  west  side  of  Parker  street,  extending 
northward  from  the  north  side  of  Federal  street  in  2nd  ward  of 
City  of  Philadelphia  containing  in  front  or  breadth  on  said 
Parker  street  376  feet  i^  of  a  foot  and  extending  of  that  width 
in  length  or  depth  westwardly  along  the  north  side  of  Federal 
street  175  feet  6  inches  to  east  side  of  Sixth  street  for  work  done 
and  materials  furnished  by  said  city  in  laying  water  pipe  in 
front  of  said  lot  in  Parker  street,  and  duly  assessed  and  charged 
as  follows  to  wit,"  etc. 

The  affidavit  of  defense  was  as  follows : 

James  Gillingham  being  duly  affirmed  doth  say:  I  am  the 
president  of  the  Union  Burial  Ground  Society  of  the  city  and 
county  of  Philadelphia,  the  defendant  in  the  above  case.  I  am 
advised  that  the  defendant  has  a  just,  true  and  legal  defense  to 
the  claim  filed,  the  same  being  of  the  following  nature  and 
character,  to  wit:  The  said  society  was  incorporated  under  the 
law  of  the  state  of  Pennsylvania  on  the  12th  day  of  January, 
1828.  That  according  to  the  articles  of  incorporation  it  is  pro- 
vided, inter  alia. 

^^Abtiglb  11.  Each  member  shall  be  entitled  to  one  lot 
and  no  more,  and  shall  receive  a  certificate  deed  for  the  same, 
signed  by  the  president,  and  attested  by  the  secretary  of  the 
society,  and  the  seal  of  the  society  affixed  thereto ;  and  shall 
have  and  hold  the  same  as  a  cemetery  or  burial  place  to  his  or 
her  heirs  or  assigns  forever,  and  to  be  used  for  no  other  pur- 
pose ;  but  always  subject  to  the  constitution  and  by-laws  of  the 
society. 

^^  Ajit.  12.  The  form  of  the  certificate  deed  shall  be  such  as 
may  be  prescribed  by  the  by-laws. 
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"  Abt.  13.  Each  member's  lot  or  cemetery  shall  be  deter- 
mined by  ballot ;  that  is,  there,  shall  be  as  many  tickets  made 
out,  numbered  and  rolled  or  folded  up  and  put  in  a  box,  as 
there  are  members,  and  each  member  entitled  to  a  lot  or  his  or 
her  proxy  draw,  and  the  number  that  shall  be  on  the  ticket  so 
drawn  shall  be  the  number  of  his  or  her  lot;  nevertheless, 
members  may  from  motives  of  convenience  and  by  mutual  con- 
sent exchange  their  lots  or  cemeteries  with  each  other. 

**Abt.  16.  A  map  or  plan  of  the  whole  ground  shall  be 
drawn,  showing  the  number  and  situation  of  each  member's  lot 
or  cemetery ;  also  the  order  of  rows  for  the  portion  of  ground 
allotted  to  for  the  interment  of  nonmembers,  which  map  or  plan, 
when  approved  and  adopted  by  the  society,  shall  remain  unalter- 
able forever." 

And  in  pursuance  of  the  power  vested  in  them  the  society 
passed  the  following  by-laws : 

"ABTICLBH. 
^^  Payments  for  the  Lots  of  Cemeteries, 
"  The  purchase  money  for  each  cemetery  or  burial  place  shall 
be  assessed  by  four  instalments,  at  two  dollars  and  fifty  cents 
for  each  instalment.  The  first  instalment  shall  be  payable  on 
the  first  day  of  November,  1827 ;  the  second  instalment  on  the 
first  day  of  February,  1828 ;  the  third  instalment  on  the  first 
day  of  May,  1828 ;  and  the  fourth  instalment  on  the  first  day 
of  August,  1828.  This,  however,  shall  not  prevent  the  sub- 
scribers from  paying  from  time  to  time  such  sum  or  sums  of 
money  to  the  treasurer,  as  may  be  to  them  convenient,  previous 
to  any  instalment;  such  payment  shall  stand  in  lieu  thereof. 
Any  member  failing  in  the  payment  of  any  of  the  instalments 
shall  forfeit  the  former  pajrment  or  payments,  and  his  or  her  lot 
or  cemetery  shall  revert  Imck  to  the  society. 

"  ARTICLE  rx. 
^^  Of  the  Contingent  Fund, 
<^  A  fund  shall  be  raised  to  defray  the  contingent  expenses  of 
the  society ;  such  as  room  hire  for  the  meetings,  books,  paper, 
blanks,  seal,  etc.,  etc. ;  and  to  meet  such  expenditures  each  mem- 
ber shall  pay  the  sum  of  fifty  cents." 

That  in  pursuance  of  said  constitution  the  tract  of  ground 
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against  which  this  lien  is  filed  was  immediately  after  the  incor- 
poration laid  off  in  burial  lots  in  accordance  with  plan  hereto 
annexed  to  this  affidavit  and  made  part  hereof,  and  the  same 
allotted  or  drawn  by  the  members,  and  the  said  lots  are  now 
held  by  the  said  persons  or  their  heirs  or  assigns,  and  are  held 
exclusively  for  the  purpose  of  burial ;  that  the  water  pipe  laid 
in  said  Parker  street  is  of  no  use  to  the  said  burial  ground,  nor 
any  improvement  thereto,  as  said  burial  ground  now  has,  and 
has  had  for  over  twenty  years  past,  received  water  from  the 
water  pipes  laid  on  Federal  street ;  that  said  society  is  not  man- 
aged for  private  or  corporate  profit,  and  no  portion  of  said  tract 
of  ground  is  held  for  private  or  corporate  profit,  all  of  the  above 
lots  as  above  set  forth  having  been  conveyed  to  members  for  the 
purpose  of  burial,  in  whom  the  same  or  their  heirs  or  assigns  is 
now  vested. 

Deponent  is  further  advised  that  plaintiff  cannot  maintain 
the  lien  for  the  further  reason  that  the  state  of  Pennsylvania,  by 
act  of  assembly  approved  April  27, 1852,  P.  L.  460,  section  16, 
provided  "that  the  property  now  owned  for  the  purpose  of 
interment  by  the  ...  .  Union  Burial  Ground  Association  be, 
and  the  same  are  hereby  exempted  from  taxation,  excepting  for 
state  purposes." 

That  the  Union  Burial  Ground  Association  referred  to  in  the 
said  act  of  assembly  is  this  defendant. 

AU  of  which  facts  are  true,  and  which  defendant  expects  to 
be  able  to  prove  on  the  trial  of  this  cause. 

Error  assiffned  was  order  making  absolute  the  rule  for  judg- 
ment. 

Alfred  2>.  Wiler^  for  appellant. — Under  the  statutes  a  burial 
ground  is  on  a  different  footing,  so  far  as  regards  exemption, 
from  a  church :  Act  of  April  16,  1838,  P.  L.  625 ;  Act  of 
April  27, 1852,  P.  L.  460 ;  Act  of  AprU  5, 1859,  P.  L.  368 ;  Act 
of  May  12, 1871,  P.  L.  771 ;  County  v.  Lehigh  Coal  &  Naviga- 
tion  Co.,  75  Pa.  461 ;  Act  of  May  14, 1874,  P.  L.  158. 

The  city  of  Philadelphia  in  supplying  water  is  exercising  the 
functions  of  a  private  corporation  and,  therefore,  technically 
speaking,  a  claim  filed  by  it  for  water  pipe  cannot  be  considered 
in  the  nature  of  a  claim  conferring  a  benefit  to  the  property : 
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Broad  Street,  166  Pa.  475;  Girard  Fire  Ins.  v.  Philadelphia, 
88  Pa.  898 ;  Western  Saving  Fund  Society  v.  City,  81  Pa.  176 ; 
Wheeler  v.  City,  77  Pa.  338 ;  Smith  v.  City,  81  Pa.  88. 

It  is  submitted  that  the  decision  of  the  court  in  Broad  Street, 
166  Pa.  476,  does  not  apply  to  this  case ;  but  it  is  governed  by 
Philadelphia  v.  Church  of  St.  James,  134  Pa.  207,  which  speci- 
fically decided  that  a  lien  for  water  pipe  could  not  be  main- 
tained against  the  defendant. 

James  Alcorn^  assistant  city  solicitor,  with  him  David  Lavis 
and  John  L.  Kinsey^  city  solicitor,  for  appellee. — The  case  of 
Broad  Street,  reported  in  166  Pa.  476,  is  a  full  answer  to  the 
appellant's  case  so  far  as  it  relates  to  the  claim  for  exemption 
under  the  acts  of  assembly  and  the  constitution  of  the  state  of 
Pennsylvania,  cited  in  appellants  paper-book. 

Were  it  necessary  for  this  case,  in  view  of  the  decision  of  the 
court  in  Broad  Street,  supra,  to  argue  that  sections  1  and  2, 
article  IX.,  of  the  constitution,  repealed  all  special  exemptions 
from  taxation,  a  reference  to  the  line  of  cases,  such  as  City  v. 
Masonic  Home,  160  Pa.  672 ;  Wagner  Free  Institute  v.  Phila- 
delphia, 182  Pa.  612 ;  Philadelphia  v.  Pennsylvania  Hospital, 
184  Pa.  171,  would  be  suflBcient. 

Under  the  constitution  of  the  state  of  Pennsylvania,  the  legis- 
lature may  repeal  any  exemption  of  property  horn  taxation, 
contained  in  a  charter  since  1867,  and  such  repeal  may  be  made 
by  general  enactment:  section  10,  article  XYI.,  constitution 
1874. 

A  claim  for  water  pipe  is  a  municipal  assessment:  Phila  v. 
Church  of  St.  James,  184  Pa.  207.  So  is  a  claim  for  paving : 
Broad  Street,  166  Pa.  476.  So  is  a  claim  for  sewer :  City  v. 
Michener,  118  Pa.  636. 

The  appellant  may  remove  the  bodies  and  dispose  of  its  burial 
ground  in  the  same  manner  indicated  in  the  opinion  of  this 
court  in  the  City  of  York  School  District's  Appeal,  169  Pa.  70. 

By  the  act  of  May  26, 1891,  sec.  1,  P.  L.  118,  incorporated 
cemetery  or  buiial  associations  are  authorized  to  purchase  other 
grounds,  and  to  sell  and  convey  in  fee  simple  such  portions  of 
their  land  owned  by  them,  not  used  or  conveyed  by  them  for 
burial  purposes,  or  which  may  have  been  reconveyed  to  them. 

By  the  act  of  June  6, 1893,  P.  L.  326,  this  authority  is  re* 
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affirmed  and  amended  by  extending  it  to  any  incorporated  or 
unincorporated  church,  cemetery  or  burial  associations. 

Opinion  by  Me.  Justice  Gbbbn,  January  4, 1897 :     . 

We  feel  obliged  to  hold  that  the  question  at  issue  in  this  case 
is  res  adjudicata.  The  distinction  between  municipal  assess- 
ments for  the  pa3rment  of  local  improvements,  and  general  taxes 
intended  for  general  governmental  purposes,  as  they  are  affected 
by  exemption  laws,  was  fully  pointed  out  and  discussed  in  the 
opinion  delivered  by  Mr.  Chief  Justice  Stebbbtt  in  the  case  of 
Broad  Street,  165  Pa.  475.  It  was  there  said  that,  "  The  con- 
stitutional exemption  relates  to  taxes  proper,  or  general  public 
contributions,  levied  and  collected  by  the  state  or  by  its  author- 
ized municipal  agencies  for  general  governmental  purposes,  as 
distinguished  from  peculiar  forms  of  taxation  or  special  assess- 
ments imposed  upon  property,  within  Umited  areas,  by  which 
the  property  assessed  is  specially  and  peculiarly  benefited  and 
enhanced  in  value  to  an  amount  at  least  equal  to  the  assessment 
There  is  such  an  obvious  distinction  between  all  forms  of  general 
taxation  and  this  species  of  local  or  special  taxation  that  we  can 
not  think  the  latter  was  intended  to  be  within  the  constitutional 
exemption."  After  citing  a  number  of  decisions  of  our  own 
court,  and  especially  a  decision  of  the  Supreme  Court  of  the 
United  States,  Illinois  Central  Railroad  Co.  v.  Decatur,  147 
U.  S.  190, 197,  wherein  it  is  held  that  an  exemption  from  taxa- 
tion is  to  be  taken  as  an  exemption  from  the  burden  of  ordinary 
taxes,  and  does  not  relieve  from  the  obligation  to  pay  special 
assessments  imposed  to  pay  for  local  improvements  and  charged 
upon  contiguous  property  upon  the  theory  that  it  is  benefited 
thereby,  the  chief  justice  concludes  as  follows:  "The  rule 
thus  formulated  not  only  rests  upon  an  undoubtedly  sound 
principle,  but  it  is  abundantly  sustained  by  an  almost  unbroken 
line  of  authorities  in  nearly  all  of  our  sister  states,  several  of 
which  authorities  are  cited  and  commented  on  in  the  opinion 
referred  to.  We  are  therefore  of  opinion  that  special  municipal 
assessments,  such  as  that  in  question,  are  not  within  the  consti- 
tutional exemption  above  quoted."  The  improvement  in  this 
case  was  the  pavement  of  a  street  in  &ont  of  a  church  property 
and  we  held  that  it  was  not  exempted.  This  decision  received 
tiie  unanimous  assent  of  the  members  of  this  court  and  has  not 
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been  departed  from.  On  the  contrary  in  the  case  of  New  Castle 
City  V.  Jackson,  172  Pa.  86,  which  was  heard  in  the  western 
district  at  October  term,  1895,  we  followed  the  Broad  Street 
case,  and  applied  its  ruling  to  an  assessment  upon  a  graveyard 
property  for  paving  the  street.  We  are  unable  to  make  a  dis- 
tinction between  a  graveyard  and  a  church  property  in  reference 
to  this  subject,  nor  do  we  think  a  distinction  can  be  maintained 
between  the  paving  of  a  street  and  the  laying  of  water  pipe. 
They  are  both  municipal  imprpvements  of  a  local  and  special 
character  and,  theoretically  at  least,  each  must  be  supposed  to 
confer  a  benefit  upon  the  adjacent  property.  The  fundamental 
reason  for  withholding  exemption,  is,  that  such  assessments  are 
not  general  taxes,  but  are  special  and  local,  confined  to  limited 
areas,  and  to  property  adjacent  to  the  improvement.  In  Michener 
V.  City,  118  Pa.  635,  we  held  that  an  owner  could  not  defend 
against  a  municipal  assessment  for  the  cost  of  laying  a  sewer,  on 
the  ground  that  it  was  not  a  private  benefit  to  him,  nor  a  matter 
of  necessity  to  the  public.  The  city  councils  were  necessarily  the 
judges  of  the  necessity  of  the  improvement,  and  no  other  stand- 
ard could  be  set  up  without  the  greatest  confusion.  Whether 
the  improvement  be  a  sewer,  as  in  that  case,  or  a  water  pipe,  aa 
in  this,  can  make  no  difference  in  the  governing  principle.  We 
do  not  see  how  we  could  reverse  this  case  without  reversing  our 
own  previous  decisions  in  the  cases  cited,  and  this  we  are  not 
willing  to  do. 

In  the  two  cases,  Philadelphia  v.  Church  of  St.  James,  184 
Pa.  207,  and  Philadelphia  v.  Pennsylvania  Hospital  for  the 
Insane,  154  Pa.  9,  it  was  substantially  held  that  the  properties 
there  in  question  were  exempt  from  an  assessment  for  the  cost 
of  a  water  pipe  laid  in  the  street  in  front  of  them.  In  neither 
of  them  however  was  the  question  involved  in  the  present  case 
raised,  considered  or  decided.  In  both,  the  only  question  dis- 
cussed and  decided,  was,  whether  the  property  was  embraced 
within  the  description  of  properties  exempt  from  general  taxa- 
tion. In  the  first  the  property  was  a  church,  a  church  school 
and  a  church  yard,  and  in  a  per  curiam  of  one  sentence,  we  said 
that  the  averments  in  the  affidavit  of  defense  must  be  taken  as 
true,  and  therefore  no  error  w^  conunitted  in  refusing  judg- 
ment. In  the  other  case  there  was  also  a  per  curiam  opinion 
in  which  was  very  briefly  discussed,  the  question  whether  such 
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a  property,  to  wit,  the  buildings  and  grounds  of  the  insane 
department  of  the  Pennsylvania  Hospital,  were  a  purely  public 
charity.  Hplding  the  afiBrmative  of  that  proposition  we  ruled 
that  the  demurrer  to  the  plea  which  described  the  property,  was 
bad,  and  sustained  the  court  below  in  so  deciding  it.  It  is  also 
to  be  said  that  both  of  these  cases  occurred  prior  to  the  case  of 
Broad  Street,  supra,  and  if  they  were  in  essential  conflict  with 
the  decision  in  that  case,  we  would  be  obliged  to  hold  that  they 
were  overruled.  But  there  was  no  such  conflict,  as  they  were 
both  entirely  silent  as  to  the  question  decided  in  the  Broad 
Street  case.  We  cannot  therefore  regard  them  as  of  any  force 
in  the  present  contention. 
Judgment  afi&rmed. 

Mb.  Justice  Williams,  dissenting. 

This  appeal  is  from  a  judgment  entered  in  the  court  below 
for  want  of  a  sufficient  affidavit  of  defense.  To  determine  the 
sufficiency  of  the  affidavit  it  is  important  to  consider  in  the  first 
place  the  character  of  the  plaintiff's  claim ;  next  the  facts  set 
out  in  the  affidavit  as  the  ground  of  defense ;  and  finally,  the 
rules  of  law  applicable  to  the  facts  so  averred. 

The  plaintiff's  claim  is  upon  a  municipal  lien  filed  against  a 
plot  of  ground  now  under  the  care  of,  and  at  one  time  many 
years  ago,  belonging  to,  the  defendant  society.  This  lien  was 
filed  for  the  cost  of  laying  a  water  pipe  or  street  main  along  the 
street  on  which  the  burial  ground  fronts. 

The  affidavit  alleges  that  the  money  charged  to  the  defend* 
.ant  by  the  city  for  laying  its  own  water  pipes  is  a  tax ;  and  that 
as  the  burial  ground  is  not  held  or  used  for  private  or  for  cor- 
porate profit  it  is  exempt  by  law  from  all  city  taxes.  It  further 
sets  out  that  the  land  once  owned  by  the  defendant  was  laid 
out  some  sixty-five  years  ago  into  burial  and  vault  lots  several 
hundreds  in  number,  and  that  these  lots  have  been  sold  and 
conveyed  in  fee  to  individuals  who  own  them  and  use  them 
exclusively  as  places  of  burial;  and  that  these  lots  are  exempt 
from  taxation  by  the  provision  of  the  act  of  April  5, 1859.  We 
come  now  to  glance  at  the  legal  questions  thus  raised.  First, 
is  the  assessed  cost  of  laying  water  pipe  a  tax  ?  The  assess- 
ment is  made  under  authority  of  the  ordinance  of  June  2, 1866, 
which  provides  that  whenever  the  city  laj^  pipes  for  the  convey- 
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ance  of  water  aloDg  any  street  ^^  the  owners  of  the  ground  in 
front  whereof  it  shall  be  laid  shall  pay  for  the  expense  thereof 
the  sum  of  one  dollar  for  each  foot  front  of  his  ground  upon 
such  street:  "  Phila.  City  Dig.  176.  This  is  a  tax  for  a  special 
purpose.  The  pipe  is  not  laid  in  the  interest  of  the  lot  owner^ 
or  of  the  general  public,  but  of  the  city,  the  owner  of  the  water 
works.  It  serves  the  convenience  of  water  buyers  as  well  as  of 
the  city,  the  water  seller,  but  it  is  not  classed  among  the  improve- 
ments for  which  benefits  may  be  assessed  against  a  lot  holder 
by  any  act  of  assembly.  The  city  can  file  a  municipal  lien  to 
secure  the  assessment  made  against  city  property  for  the  cost  of 
any  municipal  improvement  including  opening  and  grading 
of  streets,  paving  and  curbing,  sewering,  laying  of  foot  walks, 
and  for  "  benefits,"  resulting  directly  from  such  improvements^ 
but  the  basis  on  which  such  assessments  must  stand  is  that  they 
represent  the  cost  of  an  improvement  made  to  the  property 
assessed,  by  the  city,  for  which  the  owner  should  pay.  It  may 
also  file  a  lien  to  secure  *'  the  taxes,  rates  and  levies  "  assessed 
by  it.  The  lien  filed  in  this  case  rests  on  no  appraisement  of 
benefits  by  viewers.  The  laying  of  water  pipe  has  never  been 
treated  as  such  a  public  improvement  as  authorizes  or  requires 
an  ascertainment  of  the  benefit  resulting  to  the  lot  owner.  The 
amount  to  be  paid  is  fixed  by  ordinance.  The  object  of  the  tax  *^ 
is  to  reimburse  the  city  for  a  specific  expenditure  made  largely 
for  its  own  benefit  and  to  increase  its  own  proQjB  as  a  dealer  in 
water  on  a  gigantic  scale.  The  lien  is  therefore  entered  to 
enforce  a  tax  and  not  to  collect  the  assessed  value  of  a  better- 
ment. In  view  of  this  fact  is  the  burial  ground  exempt?  The 
constitution  expressly  authorizes  the  exemption  from  taxation 
of  all  "  burial  grounds  not  held  or  used  for  private  profit."  The 
legislature  by  the  act  of  May  14,  1874,  preceded  under  that 
authority  to  declare  all  burial  grounds  not  held  or  used  for  pri- 
vate or  corporate  profit  exempt  from  all  local  taxation. 

The  affidavit  of  defense  alleges  that  this  burial  ground  is  not 
held  or  used  for  private  or  corporate  profit.  If  this  be  true 
then  a  good  defense  is  shown.  The  lien  being  for  a  tax,  and 
the  groimd  being  exempt  by  law  from  taxation  there  can  be  no 
recovery.  But  this  ground  is  now  owned  by  some  hundreds  of 
persons,  each  holding  his  own  lot  in  fee,  and  using  it  solely  as  a 
place  for  burial.    By  the  act  of  April  6,  1859,  it  is  provided 
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that  "  whenever  any  lot  or  lots  or  the  right  of  sepulture  therein 
shall  be  granted  to  any  person  or  fanuly  by  any  incorporated 
cemetery  company,  or  church  or  religious  congregation,  within 
any  common  enclosure  made  by  such  company,  church  or  con- 
gregation, as  and  for  the  perpetual  burial  of  the  dead,  any  and 
all  lots  so  disposed  of  or  used  for  burial  shall  hereafter  be  free 
and  exempt  from  all  taxation  so  long  as  the  same  shall  be  used 
or  held  only  for  the  purpose  of  sepulture."  The  act  of  April  8, 
1873,  passed  for  the  express  purpose  of  subjecting  all  real  estate 
to  taxation  saves  burial  lots  by  a  proviso  declaring  that  *^  no 
burial  lots  sold  to  individuals  for  burial  of  the  dead  shall  be 
liable  to  levy  and  sale  for  any  taxes  whatsoever."  Not  one  of 
these  lots  could  be  legally  assessed  for  taxes  of  any  description. 
Still  in  this  proceeding  it  is  proposed  to  assess  them  all  in  spite 
both  of  the  act  of  1859,  which  protects  the  lot  owner,  and  the 
act  of  1874,  which  protects  the  society.  What  is  still  worse  is 
y  that  it  is  proposed  to  do  this  without  notice  to  the  lot  owners 
who  have  for  more  than  half  a  century  held  and  used  their  lots 
for  the  burial  of  their  dead.  Some  thousands  of  sleepers  are 
resting  in  these  little  sacred  enclosures.  Over  their  remains 
stand  the  head  stones  and  monuments  which  the  willing  hands, 
prompted  by  the  loving  hearts  of  survivors,  have  reared  to  mark 
the  spot  where  their  lost  ones  sleep,  and  to  bear  the  name  of 
the  sleeper.  Though  they  have  not  been  owned  by  the  corpora- 
tion for  two  generations  they  are  within  the  "common  en- 
olosure,"  and  are  as  it  is  claimed  subject  to  the  lien  which  has 
been  filed  against  it.  It  is  proposed  to  sell  them  all  in  a  lump, 
upon  a  lien  for  a  tax  from  which  each  and  every  one  of  them  is 
•exempt,  and  deliver  to  the  highest  bidder  at  a  sherifiTs  sale  the 
graves  of  two  generations  with  all  that  pertains  to  them. 

The  suggestion  is  as  shocking  to  my  sense  of  justice  as  it  is 
to  my  sensibilities.  So  far  we  have  considered  the  subject  as 
standing  on  ground  untouched  by  precedent,  but  it  is  covered 
by  our  own  cases.  In  Philadelphia  v.  St.  James  Church,  134 
Pa.  207,  we  held  that  a  church,  which  stands  on  no  higher 
ground  so  far  as  its  claim  to  exemption  is  concerned,  is  exempt 
from  the  cost  of  a  water  pipe  laid  in  the  adjoining  street,  and 
that  a  lien  entered  therefor  cannot  be  enforced.  In  Philadel- 
phia V.  The  Penna.  Hospital  for  the  Insane,  154  Pa.  9,  we  held 
the  hospital  to  be  exempt  from  the  same  charge  viz :  the  cost 
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of  laying  a  water  pipe  in  the  street  in  front  of  the  hospital 
grounds.  The  words  used  by  the  chief  justice  in  a  per  curiam 
disposing  of  the  last  case  are  ^'  we  think  the  hospital  is  exempt 
from  the  species  of  taxation  attempted  to  be  imposed  in  this 
case."  We  have  held  a  hospital  liable  to  repair  foot  walks  in 
front  of  its  property  because  of  the  duty  of  a  property  owner 
to  the  public.  This  duty  we  said  could  be  enforced  by  the 
exercise  of  the  police  power  of  the  municipality,  but  so  far  we 
have  carefully  distinguished  between  a  charge  resting  on  a 
duty  to  the  general  public,  and  a  charge  made  by  virtue  of  the 
taxing  power,  and  serving  no  purpose  but  to  yield  revenue  to 
the  authority  imposing  it.  Upon  general  principles,  and  upon 
the  authority  of  our  own  very  recent  cases,  I  would  reverse 
this  judgment. 


Commonwealth  of  Pennsylvania,  at  the  instance  of  Wil- 
liam S.  Hammond,  Attorney  for  this  District  of  the 
said  Commonwealth,  in  behalf  of,  and  at  the  relation  |  i78^^^~~^ 
of,  the  Borough  of  Tyrone,  a  Municipal  Corporation, 
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by  J.  W.  Howe  et  al..  Burgess  and  Town  Council,  25  sc  58i 
and  also  in  behalf  of,  and  at  the  relation  of,  the  County  ^-^|^^--^ 
of  Blair,  through  John  Hurd,  James  Funk  and  M.  H.     28  SC  '295 

.     .  178         54^ 

Fagley,  its  Commissioners,  v.  A.  A.  Stevens,  G.  L.  30  sc  *630 
Owens  and  Patrick  Hanley,  Appellants.  1178       54!; 

^^  f34SC»97 

I    34  SG  >442 

Equity-^Equily  practice^CancluHveness  ofjindinga  of  couH^Ir^urwus    yj^        543 
obstnuUian  of  stream.  220       *369 

The  findings  of  the  court  under  the  new  equity  rules,  like  the  findings  *TT""^" 
of  a  master  under  the  old  practice,  will  not  be  set  aside  on  appeal  if  they     ^'•^^^(^  '^43 
appear  to  have  been  authorized  by  the  evidence. 

The  finding  of  the  lower  court,  based  on  sufficient  evidence,  that  the 
erection  of  a  wall  in  a  stream  would  cause  the  water  of  the  stream  in  times 
of  freshets  to  overflow  a  considerable  portion  of  a  borough,  to  the  injury 
of  the  property  and  health  of  its  inhabitants,  will  not  be  set  aside  on  appeal . 

Equity —  WcUera — Injunction. 

A  court  of  equity  will  enjoin  a  person  from  oonstmoting  a  wall  in  a 
stream,  thereby  causing  a  public  nuisance,  without  waiting  until  it  has 
been  determined  in  a  common  law  action  that  the  person  proposing  to 
build  the  wall  had  no  right  to  do  so. 
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WaUn^LitUe  Juniata  river— -Boratigh  of  Tyrone^Ad  of  June  8, 1891 
— Equity — Injunction, 

Under  the  act  of  June  8,  1891,  P.  L.  210,  a  borough  has  the  right  to 
widen  and  deepen  within  its  limits  the  channel  of  a  stream,  and  to  preyent 
the  erection  of  any  wall  or  other  obstruction  therein  which  will  increase 
the  danger  from  floods  and  freshets  to  the  property  and  lives  of  its  inhab- 
itants. 

In  1894  the  borough  of  Tyrone  passed  an  ordinance  for  the  widening  of 
the  Little  Juniata  river  within  the  borough  limits.  After  the  passage  of 
the  ordinance  two  of  the  owners  of  lots  in  the  borough  proceeded  to  erect 
a  wall  in  the  stream  opposite  their  property.  On  a  bill  in  equity  filed 
against  them  by  the  borough,  the  court  found  as  a  fact  that  the  wall  would 
be  a  public  nuisance  in  times  of  fi-eshets,  and  awarded  an  injunction. 
Held^  that  the  decree  continuing  the  injunction  should  be  affirmed,  subject, 
however,  to  proper  modification  of  it  by  the  court  below,  if  the  borough 
should  refuse  or  neglect  to  prosecute  with  due  diligence  the  work  of 
widening  the  channel  in  substantial  conformity  with  the  ordinance. 

Argued  April  20, 1896.  Appeal,  No.  471,  Jan.  T.,  1896,  by 
defendants,  from  decree  of  C.  P.  Blair  Co.,  Equity  Docket "  A," 
No.  226,  on  bill  in  equity.  Before  Stbebbtt,  C.  J.,  Gbeek^ 
McCoLLUM,  MrroHBLL  and  Fell,  JJ.    Aflfirmed. 

Bill  in  equity  for  an  injunction.  Bell,  P.  J.,  filed  the  fol- 
lowing opinio];L: 

FINDING  OF  FACTS. 

The  lot  of  Messrs.  Stevens  &  Owens  is  a  part  of  a  tract  of 
land  originally  surveyed  in  the  name  of  John  Harland.  The 
official  draft  and  description  of  said  Harland  tract  bounds  it 
on  the  south  by  the  Juniata  river.  In  1881  Wm.  M.  Lyon  & 
Co.,  became  the  owners  in  fee  simple  of  said  John  Harland 
tract  and  about  the  time  the  Pennsylvania  railroad  was  built 
they  laid  out  the  town  of  Tyrone  principally  on  said  tract.  By 
deed  dated  September  3, 1867,  Wm.  M.  Lyon  &  Co.,  by  their 
attorney  in  fact  J.  R.  Lowrie,  conveyed  the  lot  now  owned  by 
Stevens  &  Owens  to  D.  T.  Caldwell.  August  4, 1869,  D.  T. 
Caldwell  conveyed  same  to  Lloyd,  Caldwell  &  Co.  March  25, 
1874,  Lloyd,  Caldwell  &  Co.  conveyed  the  lot  to  John  T.  Fowler 
who,  by  deed  dated  February  26,  1891,  conveyed  it  to  S.  H. 
Boyer,  and  Boyer,  by  deed  dated  February  18, 1893,  conveyed 
it  to  A.  A.  Stevens. 

The  description  of  the  lot,  as  contained  in  deed,  Wm.  M. 
Lyon  &  Co.  to  D.  T.  Caldwell,  is  as  follows :  "  All  that  certain 
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half  lot  in  Tyrone  designated  on  the  draft  of  said  town  as  Lot 
Number  One  Hundred  and  Twenty-three  and  one-haK  (123 J) 
bounded  as  follows :  Beginning  at  the  intersection  of  the  west 
line  of  Alley  K  with  the  north  line  of  Main  street,  thence  by 
Alley  K  one  hundred  and  twenty  feet  to  Alley  L,  thence  by 
Alley  L  to  the  bank  of  the  Juniata  river,  thence  down  said  river 
on  the  bank  thereof  about  one  hundred  and  thirty  feet  be  the 
same  more  or  less,  till  it  is  cut  by  the  line  of  Main  street  (ex- 
tended) thence  by  Main  street  about  14  feet  be  the  same  more 
or  less  to  the  beginning." 

This  same  description  is  followed  in  the  succeeding  deeds  in 
the  chain  of  title  with  the  exception  that,  in  the  deed  to  A.  A. 
Stevens  after  the  words  "  thence  by  Main  street  about  14  feet, 
be  the  same  more  or  less,"  the  words  *^  the  actual  measurement 
being  thirty  (30)  feet  more  or  less,"  are  added. 

Main  street  is  now  called  Pennsylvania  avenue.  The  build- 
ing of  Messrs.  Stevens  &  Owens  erected  on  the  lot  in  question 
has  a  frontage  of  thirty  feet  on  Pennsylvania  avenue,  the  Juniata 
river  flowing  very  close  (from  the  map  we  would  approximate 
the  distance  as  two  or  three  feet)  to  the  southeast  comer  of 
said  building.  The  building  is  a  two  story  frame,  the  first  story 
at  least  being  used  for  business  purposes.  Pennsylvania  avenue 
is  the  principal  business  street  of  Tyrone.  It  starts  at  the  Ward 
House  and  P.  R.  R.  station ;  thence  it  runs  north  a  distance  of 
about  three  hundred  (300)  feet  to  the  Juniata  river  which  is 
crossed  by  the  iron  county  bridge.  Pennsylvania  avenue  from 
the  Ward  House  to  said  bridge  has  been  filled  up  and  the  floor 
of  the  bridge  is  but  a  continuation  of  the  grade  of  the  avenue. 
Passing  off  the  bridge  going  north  you  immediately  come  to 
the  lot  of  Stevens  &  Owens ;  in  fact  the  northern  abutment  of 
the  bridge  extends  into  Pennsylvania  avenue  in  front  of  the 
Stevens  &  Owens  building  a  distance  of  about  one  half  the 
frontage  of  said  building.  As  has  been  stated  the  Juniata  river 
runs  along  the  south  border  of  the  Stevens  &  Owens  lot.  West 
of  the  county  bridge  there  is  a  gradual  bend  in  the  river  which, 
as  you  stand  on  the  bridge  and  look  west  in  the  general  direc- 
tion of  AJtoona,  curves  to  the  southwest,  until  at  a  distance  of 
four  hundred  feet  the  railroad  bridge  of  the  Tyrone  Division 
P.  R.  R.  is  reached.  Looking  east  from  the  county  bridge  the 
river  is  seen  to  flow  almost  due  east  between  the  lot  of  W.  F. 
Vol.  CLXxvin—85 
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Courad  on  the  nortih  and  the  Ray  tanneiy  property  on  the  south, 
a  distance  of  some  two  hundred  feet  until  the  junction  of  said 
river  with  the  Bald  Eagle  creek  is  reached,  said  creek  entering 
the  liver  from  the  north  almost  at  right  angles.  On  the  north 
side  of  the  river  east  of  the  bridge  a  wall,  intended  to  serve  as 
a  breakwater,  has  been  constructed  along  the  Conrad  lot,  and 
the  building  on  the  Conrad  lot  almost  overtops  this  wall. 

In  1867  D.  T.  Caldwell,  the  then  owner  of  the  Stevens  & 
Owens  lot,  erected  a  stone  wall  along  the  bank  of  the  river  to 
protect  said  lot.  I  find  as  a  fact  that  since  that  time  said  lot 
has  lost  no  frontage  on  Pennsylvania  avenue  by  the  encroach- 
ment of  the  river.  The  fact  that  in  the  deed  from  W.  M. 
Lyon  &  Co.  to  D.  T.  Caldwell  such  frontage  is  stated  to  be  only 
fourteen  feet  while  the  present  building  of  Stevens  &  Owens, 
thirty  feet  in  front,  is  strongly  persuasive  that  no  frontage  has 
been  lost,  and  the  weight  of  the  testimony  convinces  me  that 
there  has  been  no  decrease  of  frontage.  I  also  find  as  a  &ot 
that  Mr.  CaldweU  erected  his  wall  on  the  then  bank  of  ihe 
river.  He  was  called  as  a  witness  by  defendants  and  he  testi- 
fied that  ^^he  buUt  to  the  bank  of  the  river."  I  also  find  as  a 
fact  that  the  bank  of  the  river  as  defined  by  said  wall  has  not 
changed  since  the  erection  of  the  wall.  West  of  the  termini^ 
tion  of  the  wall  it  has  changed  somewhat,  being  encroached  upon 
by  the  flow  of  the  stream,  such  flow  by  reason  of  the  curve  in 
the  river  being  directed  to  the  north  side  of  the  river. 

Defendants  now  propose  to  erect  a  new  wall,  and  prior  to 
the  issuance  of  the  preliminary  injunction  had  commenced  the 
erection  of  the  same.  Said  proposed  wall  starts  at  a  point  on 
the  southern  face  of  the  northern  abutment  of  the  county  bridge; 
gradually  diverging  by  a  gentle  curve  from  the  said  abutment 
it  runs  up  the  bed  of  the  river,  and  when  it  arrives  at  a  point 
opposite  the  old  wall  it  continues  to  diverge  from  the  old  wall ; 
at  a  point  opposite  or  nearly  opposite  the  southeast  comer  of  the 
Stevens  &  Owens  building  a  divergence  of  nine  feet  (9.2)  has 
been  attained,  and  as  this  point  is  also  opposite  the  northwest 
comer  or  angle  of  the  southern  abutment  of  the  bridge,  the 
inevitable  result  is  a  narrowing  of  the  vent  space  of  the  stream 
by  such  distance  of  nine  feet.  Passing  up  the  stream  the  pro- 
posed wall  for  a  considerable  distance  continues  to  diverge  from 
the  old  wall,  such  divergence  at  its  widest  point  being  twenty- 
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three  feet,  and  then  again  the  old  wall  is  gradually  approached 
by  the  new  wall  until  the  two  unite,  or  the  new  unites  with  a 
continuation  of  the  old.  To  compensate  for  the  loss  of  said 
nine  feet  in  width  of  vent  space  the  defendants  propose  to  clean 
out  certain  sand  bars  in  the  stream  opposite  the  new  wall  and 
also  erect  the  new  wall  three  feet  higher  than  the  old  waU.  By 
a  calculation  of  J.  Luden  Henry,  civil  engineer,  the  vent  space 
for  water — at  said  narrowest  point — ^before  it  will  now  overflow 
the  old  wall,  is  only  7S9i<V  square  feet ;  raising  the  said  wall 
three  feet,  although  the  space  is  narrowed  nine  feet,  will  increase 
the  vent  space  to  886yVir  feet.  If  the  new  wall  is  erected  as 
proposed  the  said  narrowest  point  will  be  seveniy-fiye  and  eight 
tenths  feet  wide.  About  150  feet  below  the  bridge  there  is  a 
narrow  neck  between  the  Ray  tannery  property  and  the  Conrad 
lot  with  vent  space  of  only  seventy-six  feet  wide.  On  the 
principle  that  you  can  force  into  the  top  of  a  three  inch  pipe  no 
more  water  than  is  passing  out  at  the  bottom,  if  the  same  narrow 
neck  below  the  bridge  is  to  be  allowed  to  remain,  the  narrowing 
of  the  stream  by  defendants  above  the  bridge  would  have  very 
little  injurious  effect  in  causing  the  water  to  overflow ;  the  only 
additional  injury  would  be  by  the  additional  friction  referred  to 
by  Mr.  Guyer  and  Mr.  Beyer  in  their  testimony. 

[I  find  as  a  fact  that  if  said  narrow  neck  between  the  Ray 
tannery  and  the  Conrad  lot  is  not  to  be  widened  the  erection  of 
the  proposed  waU  by  defendants  would  not  probably  cause  such 
A  perceptible  increase  in  the  overflow  of  Tyrone  in  times  of 
floods  as  would  justify  a  chancellor  in  restraining  the  erection 
of  such  waU  by  an  injunction.  But  I  also  find  as  a  fact  that 
the  vent  space  for  water  in  the  viciniy  of  this  Pennsylvania 
avenue  county  bridge  is  already  too  narrow,  especially  in  'dew 
of  the  weU  known  fact  that  as  the  timber  in  the  mountain  is  cut 
offthevolumeof  water  in  times  of  floods  is  increased.]  [1]  The 
vent  space  of  the  Juniata  river  at  this  point  should  be  widened, 
wherever  widening  is  practicable,  instead  of  narrowing. 

I  also  find  as  a  fact  (and  it  is  self  evident)  that  raising  the 
old  wall  three  feet  and  cleaning  out  the  sand  bars  would  be 
attended  with  all  the  advantages  to  the  stream  which  could,  in 
any  view  of  the  matter,  be  claimed  for  the  erection  of  the  new 
wall,  without  any  disadvantages. 

The  weight  of  the  testimony  shows,  and  I  so  find,  that  the, 
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erection  of  the  new  wall,  as  it  is  proposed  to  erect  it,  will  not 
damage  the  abutments  of  the  Pennsylvania  avenue  county 
bridge.  It  is  true  that  a  sand  bar  which  now  protects  to  a  cer- 
tain degree  the  south  abutment  may  be  washed  out  and  driven 
away,  but  said  sand  bar  and  also  the  series  or  continuation  of 
sand  bars  which  have  collected  along  the  south  bank  or  side  of 
she  stream  approach  very  nearly  in  character  to  nuisances,  and 
should  be  abated. 

Defendants  propose  however,  as  we  understand  the  matter, 
to  start  their  wall  outside  the  line  of  their  lot  on  ground  which, 
while  it  is  in  the  river,  is  within  the  lines  (extended)  of  Penn- 
sylvania avenue.  By  what  right  or  by  whose  autJiority,  (as 
the  borough  of  Tyrone  and  the  county  commissioners  both 
seem  to  bo  hostile)  defendants  undertake  to  so  occupy  territory 
to  which  they  have  no  claim  is  not  apparent.  If  defendants 
are  compelled  to  withdraw  to  the  front  line  (extended)  of  their 
own  lot  then,  to  obtain  the  additional  frontage  to  their  lot  on 
said  front  line  which  would  enure  to  them  by  the  erection  of 
the  new  wall,  they  would  be  obliged  to  construct  a  wall  out 
into  the  stream  joining  their  present  wall  at  almost  right  angles. 
The  result  would  be  an  angle  just  above  the  north  abutment 
of  the  bridge  and  an  eddy  which  would  tend  to  undermine  the 
north  abutment  of  the  bridge. 

Such  findings  of  facts  in  regard  to  the  navigabiliiy  of  the 
Juniata  river,  as  I  regard  to  be  material,  can  well  bo  embraced 
in  answers  to  defendajits'  written  requests  to  find  certain  facts. 
I  will  therefore  proceed  to  answer  said  written  requests. 

First.  That  the  land  contained  within  the  municipal  limits 
of  the  borough  of  Tyrone,  included  within  which  is  the  lot  of 
defendants,  is  part  of  four  tracts  of  land  granted  and  conveyed 
by  the  commonwealth  of  Pennsylvania,  as  f oUows :  Warrant  to 
John  Harland,  dated  October  8,  1784,  for  100  acres  of  land 
situate  in  Bedford  county  (now  Huntingdon)  including  the 
improvement  since  March  1, 1784,  on  Little  Juniata  at  the  nar- 
rows of  Logan's  Ridge,  adjoining  the  proprietaries'  line  in  Sink- 
ing Valley,  on  which  was  surveyed  on  the  4th  of  October,  1786, 
42  acres,  127  perches  and  allowance,  adjoining  Edward  Shippen, 
James  Harris  et  aL 

Warrant  of  Frederick  Lazarus,  dated  February  1st,  1794,  on 
which  was  surveyed  on  the       day  of  June,  A.  D.  1794,  227 
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acres,  118  perches  and  allowance  of  land  situate  on  the  waters 
in  Little  Juniata,  Tyrone  township,  Huntingdon  county,  and 
adjoining  lands  of  Edward  Shippen,  Daniel  Turner,  Samuel 
Daniels,  Adam  Johnson  and  John  Smith. 

Warrant  of  James  Harris  dated  October  8,  1784,  for  400 
acres  of  land  adjoining  land,  this  day  applied  for  by  Alexander 
Hale,  on  the  north  bank  of  Little  Juniata  river,  on  which  was 
surveyed  October  6, 1786, 462  acres,  112  perches.  Application 
No.  2,  dated  August  1, 1766,  Edward  Shippen,  Junior,  for  1000 
acres  of  land  lying  on  the  Little  Juniata  creek,  beginning  where 
said  creek  runs  through  a  piney  road,  and  extending  up  said 
creek  until  it  joins  lands  to  be  surveyed  for  Joseph  Shippen, 
Junior,  on  which  was  surveyed  June  26, 1767,  492  acres  and 
allowance  of  the  said  tracts  having  been  so  granted  and  con- 
veyed without  reservation  and  restriction.    Answer:  Affirmed. 

Second.  That  the  defendants  claim  title  to  the  locus  in  quo 
under  the  aforesaid  grants  or  parts  of  them.    Answer:  Affirmed. 

Third.  That  at  the  time  of  the  aforesaid  grants  the  Little 
Juniata  river  flowed  through  the  same  and  emptied  into  the 
Juniata  river  near  what  is  now  Petersburg,  Huntingdon  county, 
Pennsylvania,  and  was  a  public  stream  or  highway  for  the  pui^ 
pose  of  navigation.    Answer :  Affirmed. 

Fourth.  That  by  an  act  of  the  legislature  of  Pennsylvania, 
approved  March  29, 1808,  the  Littie  Juniata  river  between  cer- 
tain points,  including  the  plan  of  said  borough  of  Tyrone,  was 
declared  a  public  highway  for  the  passage  of  rafts,  boats  and 
other  vessels,  but  that  the  said  Little  Juniata  river  has  not 
been  used  as  a  pubUc  highway  for  the  passage  of  rafts,  boats 
and  other  vessels  for  more  than  80  years  past.  Answer :  Af- 
firmed. 

4^.  That  Logan's  Narrows  is  east  of,  below,  the  locus  in  quo, 
and  is  east  of  the  John  Harland  tract.    Answer :  Affirmed. 

[Fifth.  That  the  width  of  the  ancient  bed  of  the  stream  was 
variable  and  indefinite.  Answer :  I  decline  to  affirm  this  point 
as  to  the  bank  of  the  river  near  the  southeast  comer  of  the 
Stevens  &  Owens  building  which  is  the  point  most  material  to 
the  present  controversy.  I  find,  however,  that  prior  to  the 
erection  of  the  county  bridge  and  the  filling  up  of  Pennsylvania 
avenue  and  adjacent  land  south  of  the  bridge,  the  river  in  times 
of  flood  found  vent  and  flowed  through  a  flat,  now  fllled  up, 
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between  the  bridge  and  the  base  of  the  Brush  mountaiu.  The 
Pennsylvania  railroad  now  runs  along  said  base  of  said  moun- 
tain ;  next  to  the  railroad  in  the  direction  of  the  river  has  been 
erected  the  Ward  House  and  the  Pennsylvania  railroad  station ; 
the  space  between  said  railroad  and  the  county  bridge,  especi- 
ally along  the  line  of  Pennsylvania  avenue,  has  been  filled  up. 
But  I  find  as  a  fact  that  in  the  vicinity  of  the  county  bridge 
the  bed  of  the  stream  has  not  changed.]  [2] 

[Sixth.  That  owing  to  the  construction  of  the  railroad,  pub> 
lie  highway  and  other  improvements  the  ancient  bed  of  the 
stream  has  been  interfered  with  and  diverted  at  various  points, 
and  the  bed  of  the  same  over  which  the  river  now  flows  is  not  the 
ancient  bed,  but  one  created  by  reason  of  the  diversion  of  the 
stream  so  as  to  encroach  upon  the  property  on  the  north  bank 
of  the  river.  Answer :  I  decline  to  affirm  this  point  except  in 
so  far  as  it  may  be  affirmed  by  my  answer  to  the  preceding 
(fifth)  point]  [8] 

[Seventh.  That  by  the  erection  of  the  wall  of  defendants 
and  the  extension  of  the  same  along  the  alley  bounded  by  the 
Juniata  river  by  the  municipal  authorities,  or  other  persons, 
the  damage  sustained  in  the  past  from  the  overflowing  of  the 
bank  of  the  Juniata  river  will,  to  a  great  extent,  be  avoided, 
and  while  the  danger  and  damage  as  sustained  will  not  be 
increased  by  the  erection  of  a  proposed  wall  by  defendants. 
My  answer  to  this  point  is  as  f  oUows :  If  the  narrow  neck  below 
the  bridge  between  the  Ray  tannery  property  and  the  Conrad  lot, 
is  not  to  be  interfered  with  and  widened,  the  erection  of  the  pro- 
posed wall  by  defendants  will  not  increase  the  injury  by  over- 
flow in  time  of  floods  to  such  an  extent  as  would  justify  a 
chancellor  in  interfering  by  injunction.]  [4] 

7^.  That  for  times  past  the  Juniata  river,  as  it  passes  through 
the  borough  of  Tyrone,  in  times  of  freshets  and  floods,  has  over- 
flowed the  banks,  filling  the  lower  part  of  the  borough  of  T^rrone, 
in  the  vicinity  of  10th  street,  Logan  avenue  and  Pennsylvania 
avenue  with  water  to  a  depth  of  six  feet  or  less  and  doing  great 
damage  to  real  and  personal  property  and  the  streets  and  alleys 
of  said  borough.     Answer :  Affirmed. 

Eighth.  That  the  width  of  the  bed  of  the  Little  Juniata  river, 
at  a  point  below  the  locus  in  quo,  as  fixed  by  the  walls  erected 
with  the  knowledge  and  acquiescence  of  the  borough  of  Tyrone, 


Digitized  by 


Google 


COM.  ex  reL  v.  STEVENS  et  al.,  Appellants.  551 

1897.]  Statement  of  Facts. 

is  seventy-six  feet.  Answer :  I  decline  to  find  that  the  bed  of 
the  river  at  the  point  designated  is  fixed  at  seventy-six  feet, 
but  I  do  find  that  it  has  been  narrowed  to  that  width.  The 
borough  authorities  must  have  seen  this,  and  there  is  no  evi- 
dence that  prior  to  the  commencement  of  this  present  action 
they  took  any  steps  to  remedy  the  matter. 

Ninth.  That  the  wall  as  laid  out  by  defendants  will  leave  in 
said  river  a  clear  bed  for  the  flow  of  water  of  the  width  of  at 
least  seventy-six  feet,  and  of  a  width  equal  to  the  width  of  the 
channel  at  a  distance  about  150  feet  farther  down  the  stream, 
below  the  county  bridge,  and  at  a  point  between  the  tannery 
wall  and  that  erected  by  W.  F.  Conrad.    Answer :  Affirmed. 

[9^.  The  present  passing  capacity  of  the  stream  from  the  bed 
to  the  level  of  the  present  wall  of  defendants,  and  from  said  wall 
across  to  the  abutment,  as  shown  by  cross  section  of  J.  Luden 
Henry,  is  739.5  square  feet.  The  passing  capacity  of  the  stream, 
at  the  same  point,  as  it  will  be  if  defendants  erect  ttieir  proposed 
wall,  will  be  886.86  square  feet  or  about  twenty  per  cent  greater. 
The  construction  of  the  proposed  wall  by  defendants  will  be  a 
material  protection  to  theii*  property,  and  will  enable  them  to 
use  a  portion  not  now  available  by  reason  of  interference  by  the 
water  of  the  Juniata  river,  and  it  will  not  materially,  if  at  all — 
increase  the  danger  and  damage  sustained  in  the  past  by  the 
citizens  of  Tyrone  in  the  vicinity  of  10th  street,  Logan  avenue 
and  Pennsylvania  avenue,  from  the  overflow  of  the  banks  by 
the  Juniata  river  in  time  of  high  water.  Answer:  I  affirm 
this  point  with  the  exception  of  the  last  clause,  to  wit:  the 
clause  following  the  words  "  interference  by  the  water  of  the 
Juniata  river."  My  answer  to  said  last  clause  is  the  same  as 
my  answer  to  the  seventh  point]  [6] 

Tenth.  That  the  wall  which  defendants  are  erecting  is  lo- 
cated within  the  lines  of  their  own  property,  and  when  erected 
will  not  interfere  mth  the  use  of  the  Little  Juniata  river  as  a 
public  highway  for  the  passage  of  rafts,  boats  and  other  vessels. 
Nor  wiU  it  cause  any  greater  rise  of  water  in  times  of  freshets, 
under  the  Juniata  bridge,  or  endanger  the  abutments  of  the 
same.  Answer :  The  wall  proposed  to  be  erected  will  not  inter- 
fere with  the  use  of  the  Little  Juniata  river  as  a  public  high- 
way, for  the  passage  of  rafts,  etc.  As  it  is  proposed  to  be 
erected,  it  will  not  endanger  Hie  abutments  of  the  bridge,  but 
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the  commencement  of  the  wall  is  not  within  the  lines  of  defend- 
ants' property  as  I  understand  the  matter. 

Eleventh.  That  said  wall  is  necessary  to  protect  the  prop- 
erty of  defendants  from  damage  in  time  of  high  water,  and  to 
enable  them  safely  to  occupy  and  improve  the  same.  Answer  : 
I  decline  to  affirm  this  point  as  it  is  put.  A  waU  is  necessary, 
but  rebuilding  and  raising  the  old  wall  would  protect  the  prop- 
erty now  occupied  by  defendants.  The  proposed  wall  would 
be  a  benefit  to  defendants  because  it  would  enable  them  to 
increase  their  frontage  on  Pennsylvania  avenue. 

Twelfth.  That  no  greater  damage  will  be  sustained  by  the 
citizens  of  Tyrone,  nor  will  any  greater  damage  be  done  to  the 
streets  and  highways  of  the  municipality,  by  the  construction  of 
the  proposed  wall  of  defendants  than  has  been  sustained  in  the 
past  from  overflows  of  its  banks  by  the  Little  Juniata  river  in 
times  of  high  floods.  Answer:  My  answer  to  this  point  is  the 
same  as  my  answer  to  the  seventh  point. 

CONCLUSIONS  OF  LAW. 

The  act  of  March  26, 1808,  declaring  the  Juniata  river  from 
Logan's  Narrows  to  the  mill  of  Edward  Bell  to  be  a  public 
highway  having  been  passed  subsequently  to  the  issue  of  war- 
rant and  return  of  survey  of  the  John  Harland  tract,  the  right 
of  the  owners  of  said  Harland  tracts  to  hold  the  land  to  the 
center  of  the  Juniata  river  (subject  to  the  easement  of  naviga- 
tion) was  not  divested :  Coovert  v.  O'Connor,  8  Watts,  477. 
Navigation  ceased  years  ago  on  this  portion  of  the  Juniata 
river;  moreover  the  wall  proposed  to  be  erected  by  defendants 
would  be  no  obstruction  to  navigation ;  therefore  it  is  unneces- 
sary to  consider  legal  questions  concerning  the  obstruction  of 
navigable  streams.  Conceding,  however,  that  Messrs.  Stevens 
&  Owens  own  to  the  middle  of  the  river  they  have  no  right  to 
so  obstruct  said  river  as  to  injure  their  neighbors.  If  any  au- 
thority is  necessary  to  sustain  this  last  proposition  it  will  be 
found  in  the  opinion  of  Mr.  Justice  Williams,  in  Fulmer  v. 
Williams,  122  Pa.  206,  wherein  he  clearly  demonstrates  that 
the  maxim  sic  utere  tuo  ut  alienum  non  Isedas  is  as  clearly 
applicable  to  water  fronts  as  to  back  lands.  The  lot  of  Messis. 
Stevens  &  Owens  is  in  the  business  portion  of  Tyrone  and  tiie 
river  as  it  flows  past  said  lot  is  within  a  square  of  the  business 
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center  of  the  town.  Any  obstruction  which  would  cause  ordi- 
nary floods  to  overflow  said  business  portion  of  the  town,  or 
which  would  materially  increase  such  overflow,  would  be  a  pub- 
lic nuisance.  "  The  remedy  for  public  nuisance  is  by  inf orma- 
tion  by  the  Attorney-General.  And  the  Attorney-General  may 
likewise  proceed  by  bill  in  equity : "  Bispham's  Equity,  sec.  438. 

[The  natural  result  of  narrowing  the  banks  of  a  stream  is  to 
cause  it  more  readily  to  overflow  its  banks  in  time  of  flood.  In 
the  vicinity  of  the  proposed  wall  the  river  has  been  encroached 
upon  by  one  obstruction  after  another  until  the  passageway  for 
the  water  has  become  too  narrow  and  should  be  widened  instead 
of  narrowed.  The  proposed  wall  would  add  another  encroach- 
ment. Defendants  attempt  to  justify  their  right  to  erect  said 
wall  by  claiming  that  the  stream  will  atiU  be  as  wide  as  it  is 
some  150  feet  below  at  the  narrow  neck  between  the  Conrad 
lot  and  the  Ray  tannery  property.  But  two  wrongs  never  make 
one  right.  Said  Conrad-Ray  narrow  neck  should  be  widened, 
and  a  halt  should  be  called  on  all  persons  who  may  attempt  to 
further  encroach  on  the  stream.]  [6] 

At  the  narrowest  point  between  the  abutments  of  the  bridge 
there  is  a  passageway  for  water  ninety-three  feet  wide.  No  one 
should  be  allowed  by  the  erection  of  walls  or  otherwise  to  make 
the  channel  any  narrower  than  this  distance  of  ninety-three  feet ; 
rather  an  attempt  should  be  made  to  keep  the  channel  wider, 
and  when  the  bridge  is  rebuilt  the  distance  between  the  abut- 
ments should  be  increased. 

[A  wall  is  necessary  along  defendants'  water  front,  and  such 
wall  should  be  continued  on  up  to  the  railroad  bridge,  but  such 
waU  should  be  constructed  as  part  of  a  system  of  breakwaters 
to  protect  the  citizens  of  Tyrone,  instead  of  being  erected  accord- 
ing to  the  caprice  of  each  individual  lot  owner,  and  in  its  con- 
struction the  channel  of  the  stream  should  be  widened,  wherever 
practicable,  instead  of  being  narrowed.]  [7]  The  sandbanks 
also  should  be  systematically  removed,  and  the  bottom  of  the 
river  should  be  deepened.  [By  act  of  assembly  of  June  8, 
1891,  P.  L.  210,  Pur.  Dig.  edition  of  1894  p.  243,  authority  is 
conferred  on  the  borough  councils  of  Tyrone  to  so  widen  and 
deepen  the  channel  of  the  Juniata  river.  Proceedings  in  this 
court  for  the  appointment  of  viewers  to  assess  damages  show 
that  on  September  8, 1894,  said  councils  did  pass  an  ordinance 
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for  this  purpose.  In  the  belief  that  said  ordinance  will  be 
enforced  and  that  existing  encroachments  on  the  stream  will  be 
removed,  and  further  attempts  to  encroach  wiU  be  prevented, 
a  decree  is  now  made  continuing  the  preliminary  injunction 
awarded  on  August  8, 1894,]  [8] 

Equity  is  a  flexible  system  and  its  decrees  can  be  moulded 
and  modified  by  subsequent  events.  If  in  the  future  it  be  made 
to  appear  to  this  court  that  vigorous  measures  have  not  been 
adopted  to  widen  the  river  at  the  narrow  neck  between  the 
Conrad  lot  and  the  Ray  tannery  property  it  will  be  possible  to 
modify,  or  wholly  vacate,  the  decree  now  made,  as  it  is  not  the 
province  of  a  court  of  equity  to  restrain  one  man  from  commit- 
ting a  nuisance  if  similiar  nuisances  in  the  same  neighborhood 
are  allowed  to  go  unnoticed  and  uncomplained  of. 

ANSWBB  TO  LEGAL  POINTS  SUBMITTBD  BY  DEFENDANTS. 

That  under  the  grants  of  the  commonwealth  of  Pennsyl- 
vania to  John  Harland,  dated  October  8,  A.  D.  1784,  surveyed 
October  4,  A.  D.  1786,  the  right  of  the  commonwealth  to  the 
land  described  in  said  warrants  and  surveys,  which  includes 
the  locus  in  quo,  passed  to  the  warrantees,  without  reservation 
or  restriction ;  and  the  Little  Juniata  river  being  the  southern 
boundary  of  said  John  Harland  tract,  at  a  point  where  said 
tract  covers  the  locus  in  quo,  vested  the  bed  of  said  stream  in 
said  grantees  and  their  successors  in  title :  Gould  on  Wateis, 
p.  214,  note  1 ;  Coovert  v.  O'Connor,  8  Watts,  477 ;  Railroad  Co. 
V.  Ingham,  36  Pa.  194 ;  Zug  v.  Com.,  70  Pa.  188 ;  Fulmer  v. 
Williams,  122  Pa.  191.     Answer :  Affirmed. 

That  the  defendants  holding  the  locus  in  quo,  under  the 
grant  from  the  commonwealth  to  John  Harland  are  vested  with 
all  the  titie  of  the  commonwealth  to  said  tracts,  and  the  streams 
flowing  over,  or  abutting  thereon,  in  so  far  as  the  locus  in  quo 
is  part  of  the  same,  and  the  southern  line  of  defendants'  lot  of 
ground — ^the  locus  in  quo — being  the  "bank"  of  the  Littie 
Juniata  river  vests  in  them  a  good  and  sufficient  titie  to  the 
land  covered  by  water  of  the  Littie  Juniata  river  to  the  middle 
thereof.  Answer :  In  the  deeds  for  the  lot  in  question  said  lot 
is  described :  .  .  .  "  Thence  by  alley  L  to  the  bank  of  the  Juni- 
ata river,  thence  down  said  river  on  the  bank  thereof  about 
180  feet,  be  the  same  more  or  less,  till  it  is  cut  by  the  line  of 
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Main  street."  In  a  note  to  p.  208,  10  Lawyers'  Annotated 
Reports,  after  stating  the  general  rule  to  be  that  where  a  river 
is  described  as  the  boundary  the  grant  extends  to  the  center 
of  the  stream  it  is  said :  ^^  But  if  the  land  is  described  as  bound* 
ing  on  the  bank  or  shore  of  a  stream  then  the  low  water  mark 
will  be  the  boundary.  The  particular  reference  to  the  bank 
excludes  the  stream : "  Child  v.  Starr,  4  Hill,  869 ;  Halsy  v* 
McCormick,  13  N.  Y.  296.  In  Harch  v.  Dwight,  17  Mass. 
299,  Pabkeb,  C.  J.,  says :  "  Without  doubt  by  our  law  th& 
owner  of  land  extending  to  the  bank  of  a  river  will  own  to  the 
middle  of  the  river,  if  it  be  not  navigable,  and  so  public  prop- 
erty. But  the  owner  may  sell  the  land  without  the  privilege 
of  the  stream,  as  he  undoubtedly  will  if  he  bounds  his  grant  by 
the  bank." 

The  above  stated  rule  would  limit  the  claim  of  Messrs.  Stev- 
ens &  Owens  to  the  bank  of  the  Juniata  river  and  would  make 
them  trespassers  on  some  one's  land — Wm.  M.  Lyon  &  Co.'s 
most  probably — if  they  should  attempt  to  build  their  proposed 
wall. 

However  the  cases  of  Fulmer  v.  Williams,  122  Pa.  206; 
Wood  V.  Appal,  63  Pa,  224  and  other  cases  would  seem  to- 
indicate  that  the  rule  as  stated  in  the  foregoing  citations,  is  not 
the  law  in  Pennsylvania ;  hence  I  have  concluded  to  afi&rm  this 
point. 

That  the  act  of  assembly  passed  March  26,  A.  D.  1808^ 
declaring  the  Little  Juniata  river  from  Logan's  Narrows  to  the 
mill  of  Edward  Bell  a  public  highway  for  the  passage  of  rafts, 
boats  and  other  vessels,  being  subsequent  to  the  grant  of  the 
commonwealth  to  John  Harland  covering  the  land  in  contro* 
versy,  did  not  divest  the  property  of  the  grantees  to  said  tract,, 
or  the  soil  covered  by  the  waters  of  the  stream  abutting  thereon ; 
but  left  to  the  same  their  right  to  the  soil  to  the  middle  of  the 
stream  not  inconsistent  with  the  public  use  of  the  stream  as  a 
highway  for  the  passage  of  rafts,  boats  and  other  like  vessels. 
Answer:  Affirmed. 

The  Little  Juniata  river  from  Logan's  Narrows  to  the  mill 
of  Edward  BeU  (now  Bell's  Mills),  is  not  and  never  was  one 
of  the  large  rivers  or  principal  streams  of  the  commonwealth* 
Answer:  Affirmed. 

The  wall  which  defendants  are  erecting  on  their  property  in 
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SO  far  as  it,  in  any  way,  is  built  on  land  covered  by  waters  of 
the  Little  Juniata  river,  will  not  obstruct  or  impede  the  navi- 
gation of  the  same,  or  interfere  with  any  easement  or  right  the 
public  may  have  in  the  waters  thereof  for  the  passage  of  rafts 
boats  and  other  vessels.    Answer :  Afi&rmed. 

[The  wall  as  proposed  to  be  constructed  by  defendants  is 
not  a  nuisance  per  se ;  whether  it  is  or  will  be  a  nuisance  at  all 
depends  upon  the  testimony,  which  in  the  case  is  conflicting 
and  contradictory,  and  the  right  to  the  injunction  prayed  for 
not  being  clear,  and  not  having  been  settled  by  the  verdict  of 
a  jury,  the  bill  must  be  dismissed  at  the  cost  of  the  plaintiffs : 
New  Castle  v.  Ranney,  130  Pa.  546 ;  Wood  v.  McGrath,  160 
Pa.  468;  Mowday  v.  Moore,  188  Pa.  612;  Rhodes  v.  Dunbai; 
67  Pa.  286.  Answer :  I  decline  to  affirm  this  point.  [9.]  In 
Bispham's  Equity,  sec.  440,  page  492  (third  edition),  it  is 
said :  "  The  tendency  of  the  modem  decisions  is  certainly  very 
much  against  the  old  rule  which  required  the  prior  establish- 
ment of  the  legal  right."  Mowday  v.  Moore,  138  Pa.  698  and 
Wood  V.  McGrath,  160  Pa.  461,  were  both  cases  of  alleged  pri- 
vate nuisances,  but  in  Mowday  v.  Moore,  Mr.  Justice  Muchkll 
shows  very  conclusively  that  the  plaintiff  had  no  case  even  at 
law,  and  in  Wood  v.  McGrath,  Mr.  Justice  Gbeen  character- 
izes the  case  of  plaintiff  as  ^^  worse  than  doubtful."  In  New 
Castle  V.  Raney  the  nuisances  complained  of  were  of  a  public 
character,  but  that  case  is  clearly  distinguishable  from  the 
present  one ;  there  the  attempt  was  to  destroy  a  dam  which  had 
"been  in  existence  for  over  half  a  century,"  and  which,  "if  a 
nuisance  at  all "  had  become  "so  by  the  gradual  growth  of  the 
city  of  New  Castle ; "  here  the  waU  is  attempted  to  be  built 
after  the  thriving  and  growing  town  of  Tyrone  had  sprung  up 
all  around  the  locus  in  quo,  and  defendants  are  met  at  the 
"threshold"  of  their  "enterpiise  by  a  remonstrance."  The 
injunction  asked  for  in  New  Castie  v.  Raney  was  in  effect  manr 
datory ;  in  the  present  case  the  injunction  is  in  effect  preven- 
tive. "  Preventive  injunctions  are  more  easily  obtained  from 
the  courts  than  mandatory : "  Beach's  Modem  Equity,  sec.  768. 
[Moreover  it  is  clear  the  proposed  wall  will  be  a  nuisance ;  the 
doubt  as  to  whether  any  additional  injury  will  be  caused  there- 
by in  time  of  floods  arises  from  the  fact  that  another  nuisance 
of  like  nature  exists  a  little  further  down  the  stream.]  [9] 
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SUPPLBMBNTAIi  BBPORT. 

After  preparing  the  foregoing  portion  of  this  report  I  left  it 
at  the  prothonotary*8  office,  notifying  parties  and  counsel  that 
access  to  the  same  might  be  had,  and  also  informing  them  that 
I  would  sit  on  March  1, 1895,  to  hear  any  suggestions  or  rear- 
guments  as  to  alleged  mistakes  either  of  law  or  of  fact.  At  the 
request  of  defendant  said  resitting  was  adjourned  until  March  8, 
1896,  at  which  time  counsel  for  both  parties  appeared.  Defend- 
ants submitted  exceptions — therewith  filed — and  presented  tes- 
timony taken  on  rule  and  notice,  showing  that  the  borough 
authorities  of  Tyrone  had  done  nothing  to  carry  into  effect  the 
ordinance  passed  September  8, 1894 — and  hereinbefore  referred 
to — for  the  improvement  of  the  Juniata  river.  Counsel  for 
plaintiffs  asserted  that  said  improvement  was  to  be  pushed  in 
good  faith,  and  gave  several  excuses  for  the  delay,  one  being 
that  the  tax  levy  for  1894  had  been  made  prior  to  the  passage 
of  said  ordinance  and  consequently  no  financial  provision  for 
the  additional  expense  had  been  made,  but  that  such  provision 
would  be  made  at  the  approaching  annual  tax  levy.  Counsel 
for  defendant  made  an  elaborate  argument  to  the  effect  that  my 
finding  of  fact,  as  to  the  narrowing  of  the  river  being  a  public 
nuisance,  was  not  sustained  by  the  testimony,  and  that  the 
weight  of  the  evidence  showed  that  the  proposed  wall  would 
be  a  benefit  instead  of  an  injury. 

I  have  carefully  reread  the  testimony,  but  must  decline  to 
alter  my  former  findings  of  fact,  except  in  one  particular.  In 
the  answer  to  tenth  request  for  findings  of  fact  I  said,  ^^  As  it  is 
proposed  to  be  erected  ....  the  commencement  of  the  wall  is 
not  within  the  lines  of  defendants'  property  as  I  understand  the 
matter."  I  reform  said  portion  of  said  answer  so  that  it  will 
read,  *'As  it  is  proposed  to  be  erected  ....  the  commence- 
ment of  the  wall  will  not  be  within  the  building  line  of  defend- 
ants' extended,  but  will  be  within  their  curb  or  outer  pavement 
line  extended,"  and  they  claim  the  right  so  to  do  by  reasoning 
analagous  to  that  which  justifies  a  lot  owner  in  constructing  a 
coal  cellar  under  the  pavement. 

Counsel  for  defendants  also  presented  an  elaborate  argument 
alleging  error  in  conclusions  of  law.  This  argument  was  prin- 
cipally directed  to  the  point  that,  assuming  the  evidence  to  be 
conflicting,  no  injunction  should  issue  until  the  plaintiffs'  right 
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has  been  established  bylaw.  My  views  on  this  point  have 
already  been  given  in  the  answer  to  defendants'  sixth  legal  point 
and  I  see  no  reason  to  revise  the  same. 

In  City  of  Philadelphia's  Appeal,  78  Pa.  39,  Mr.  Justice 
Shabswood  closes  the  opinion  of  the  Supreme  Court  by  saying : 
"  Every  case  of  this  kind  must  depend  on  its  peculiar  circum- 
stances and  will  form  no  precedent  for  any  other  case  vaiying 
from  it  in  those  circumstances  or  the  character  and  extent  of 
the  encroachment."  This  remark  of  course  was  made  in  a  case 
in  some  respects  dissimilar  to  the  present  one,  but  in  a  certain 
sense  at  least  the  remark  is  applicable  to  all  proceedings  for 
injunctions.  And,  under  all  the  circumstances  of  the  present 
•case  I  deem  it  best  that  the  preliminary  injunction  should  be 
•continued.  Suppose  the  injunction  is  dissolved  and  defendants 
energetically  proceed  to  erect  a  building  on  the  land  which  they 
•claim  the  right  to  include  inside  of  their  proposed  wall.  If  the 
borough  of  Tyrone,  under  the  provisions  of  the  act  of  assembly 
of  June  8, 1891,  P.  L.  210,  proceed  to  widen  the  river,  in  accord* 
ance  with  the  lines  as  laid  out  by  ordinance  of  September  8, 
1894,  one  of  two  results  will  follow ;  if  plaintiffis  are  right  in 
their  present  contention  the  building  can  be  torn  back  to  the 
bank  line  without  paying  any  compensation  to  defendants  for 
such  destruction  to  the  building;  if  defendants  are  correct  in 
their  present  claims  as  to  the  facts  and  the  law,  still  the  borough 
oan  tear  down  said  building  by  paying  compensation  therefor. 
In  either  case  it  would  be  so  much  money  out  of  pocket  for 
some  one  without  a  corresponding  benefit  to  the  other  party,  for, 
in  the  latter  event,  defendants  would  be  simply  reimbursed  out 
of  the  borough  treasury  for  money  expended  by  them  in  erect- 
ing the  proposed  improvements.  On  the  other  hand  a  continu- 
ance of  the  proposed  injunction  can  damage  no  one  except  in  so 
far  as  injury  may  possibly  result  to  plaintifPfl  through  delay. 
If,  as  intimated  by  defendants  at  the  reargument,  the  borough 
authorities  of  Tyrone  do  not  propose  energetically  to  proceed 
with  their  projected  improvement  of  the  Juniata  river  as  pro- 
vided for  by  said  ordinance,  and  said  ordinance  is  a  mere  make- 
shift to  meet  the  exigencies  of  the  present  case,  and  the  motive 
of  certain  members  of  borough  council  is  not  to  improve,  but 
simply  to  lay  obstacles  in  defendants'  path,  while  otheis  are 
allowed  to  pass  unnoticed,  the  court,  after  a  proper  interval  of 
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time  has  elapsed  to  develop  the  real  paipoee  of  the  borough 
authorities,  can  modify  the  decree  this  day  made  and  allow 
defendants  to  erect  the  wall,  and  seek  compensation  for  any 
delay  occasioned  by  these  proceedings  by  action  brought  against 
the  plaintiffs  or  tiie  injunction  bondsmen.  I  have  therefore 
adopted  the  decree  suggested  by,  and  submitted  with  the  original 
report,  with  the  single  exception  that  I  have  directed  plaintiffs 
to  pay  the  costs  of  their  own  witnesses ;  this  provision  as  to  a 
division  of  the  costs  seems  to  be  but  just  in  view  of  the  fact 
that  plaintiffs  failed  to  substantiate  their  allegations  as  to  the 
injury  to  the  county  bridge,  and  their  contention  as  to  the  effect 
of  the  act  of  assembly  declaring  the  Littie  Juniata  river  a  navi- 
gable stream. 

DEGBBE. 

[This  case  came  on  to  be  heard  and  was  argued  by  counsel 
4md  after  due  consideration,  now  March  23, 1895,  it  is  ordered, 
ikdjudged  and  decreed  as  foUows,  viz:  That  the  preliminary 
injunction  awarded  on  August  8, 1894,  restraining  defendants 
from  erecting  a  waU  in  the  Juniata  river  near  the  Pennsylvania 
-avenue  county  bridge  be  continued  and  that  defendants  pay  the 
'Costs  of  these  proceedings  excepting  plaintiffs'  bill  for  witnesses 
which  is  to  be  paid  by  plaintiffs.]  [10] 

JErrors  assigned  were  (1-9)  portions  of  opinion  as  above, 
•quoting  them ;  (10)  the  decree,  quoting  it. 

W.  L.  Pascoe,  of  Stevens^  Owens  ^  Pascoe^  for  appeUants. — 
That  no  one  but  the  attorney  general  can  sue  for  the  common- 
wealth in  proceedings  of  this  kind  to  abate  a  public  nuisance  is 
^o  well  established  as  to  scarcely  require  authority  to  sustain  it : 
Buck  Mountam  Coal  Co.  v.  Lehigh  C.  &  N.  Co.,  60  Pa.  99. 

Neglect  on  the  part  of  the  public  may  create  such  an  equit- 
-able  estoppel  as  to  lead  courts  of  equity  to  decline  to  exert  the 
•extraordinary  remedy  of  an  injunction  in  its  behalf :  Gould  on 
Waters,  (ed.  1891)  sec.  588;  Kerr  on  Injunction,  (ed.  1871) 
p.  862 ;  Phila.'s  App.,  78  Pa.  87. 

If  for  argument's  sake  it  be  conceded  that  the  testimony  was 
conflicting  and  contradictory,  still,  under  all  the  authorities, 
lor  the  court  to  assume  the  functions  of  a  jury  and  undertake 


Digitized  by 


Google 


560  COM.  ex  rel.  v.  STEVENS  et  al.,  Appellants. 

ArgamentB.  [178  Pa. 

to  pass  upon  such  testimony  and  continue  the  injunction,  was, 
we  submit,  a  clear  enx)r:  Newcastie  v.  Kaney,  180  Pa.  562; 
Wood  V.  McGrath,  150  Pa.  458;  Mowday  v.  Moore,  138  Pa. 
611 ;  Rhea  v.  Forsyth,  37  Pa.  506 ;  2  Story's  Eq.  251 ;  3  Pom- 
eroy's  Eq.,  sec.  1349 ;  Bispham's  Principles  of  Equity,  (ed.  1882) 
sec.  440 ;  1  High  on  Injunction,  (ed.  1890)  sees.  760, 762 ;  Gould 
on  Waters,  (ed.  1891)  sec.  506;  Spelling  on  Extraordinary 
ReUef,  (ed.  1893)  p.  340. 

The  nuisance  must  actually  exist ;  if  the  injury  be  doubtful, 
eventual  or  contingent  equity  will  not  interfere  by  injunction. 
The  fears  of  mankind,  though  they  be  reasonable,  wiU  not  create 
a  nuisance :  Bispham's  Principles  of  Equity,  (ed.  1882)  sec. 
440;  Gould  on  Waters,  (ed.  1891)  sec.  512;  Rhodes  v.  Dun- 
bar,  57  Pa.  287 ;  Butter  v.  Rogers,  1  Stockton,  487. 

Equity  will  not  lend  its  aid  to  enforce  by  injunction  the  by- 
laws or  ordinances  of  a  municipal  corporation  restraining  a  cer^ 
tain  act  unless  the  act  is  shown  to  bo  a  nuisance  per  se :  High 
on  Injunctions,  466,  sec.  788 ;  City  of  Hudson  v.  Thome,  7 
Paige  Ch.  (N.  Y.)  261 ;  Williamsport  v.  McFadden,  15  W.  N. 
C.  269. 

W.  L.  Bicks^  of  Sicks  ^  Templeton^  and  Aug.  S.  LandU^ 
with  them  J.  S.  Smithy  iot  appellee. — The  tendency  of  the 
modem  decisions  is  certainly  very  much  against  the  old  rule 
which  required  the  prior  establishment  of  the  legal  right: 
Bispham's  Eq.,  sec.  440,  p.  492;  Reimer's  App.,  100  Pa.  182; 
Rochester  y.  Erickson,  46  Barb.  92 ;  8  High  on  Injunctions, 
sec.  768. 

In  grants  by  the  commonwealth  of  lands  bounded  by  water 
there  is  no  presumption  of  an  exclusive  use  of  the  water,  nor  of 
hereditament  of  the  soil  covered  with  water :  Carson  v.  Blazer, 
2  Bum.  491. 

On  streams  declared  to  be  public  highways  the  absolute  owner- 
ship extends  only  to  high  water  mark,  and  all  below  that  is 
public  river  highway.  Nothing  can  be  erected  between  high 
and  low  water  marks :  Bailey  v.  Miltenberger,  31  Pa.  43 ;  Wain- 
wright  V.  McCullough,  68  Pa.  77 ;  Stover  v.  Jack,  60  Pa.  843 ; 
Puhner  v.  Williams,  122  Pa.  208;  Pahner  v.  Farrell  129  Pa. 
169. 
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Opinion  by  Mb.  Justice  McCollum,  January  4, 1897 : 

Tills  is  an  appeal  from  the  decree  of  the  court  of  common  pleas 
of  Blair  county  enjoining  the  defendants  until  further  order 
from  erecting  a  wall  in  a  stream  which  passes  through  the 
borough  of  Tyrone  in  said  county,  and  is  known  as  the  Little 
Juniata.  Two  of  the  defendants  are  the  owners  of  a  lot,  in  said 
borough,  which  extends  to  the  bank  of  said  stream,  and  along 
it  for  a  distance  of  one  hundred  and  thirty  feet.  In  the  summer 
of  1894  they  employed  the  other  defendant  to  erect  a  wall  in 
the  stream  opposite  their  lot,  and  he  was  en^ged  in  the  per- 
formance of  the  work  when  the  proceedings  to  prevent  the  con 
summation  of  it  were  instituted.  The  material  complaint  in  the 
bill  for  an  injunction  was  that  the  erection  of  the  proposed  wall 
would  narrow  the  channel  of  the  stream,  and  in  times  of  freshets 
and  floods  cause  the  water  to  overflow  a  considerable  portion  of 
the  borough  to  the  injury  of  the  property  and  health  of  its  in- 
habitants. This  complaint  was  met  with  a  denial  by  the  defend- 
ants that  the  risk  of  injury  from  floods  and  freshets  would  be 
increased  by  the  wall,  and  with  an  averment  that  such  risk 
would  be  reduced  by  it.  The  court,  however,  was  convinced 
by  the  evidence  in  the  case  that  the  complaint  was  well  founded, 
and  that  the  wall  would  constitute  a  public  nuisance. 

The  findings  of  the  court  under  the  new  equity  rules  are  like 
the  findings  of  a  master  under  the  old  practice.  They  will  not 
be  set  aside  on  appeal  if  they  appear  to  have  been  authorized 
by  the  evidence.  An  apparent  preponderance  of  testimony  in 
support  of  the  appellants'  contention  is  not  sufficient  to  con- 
demn them,  because  in  the  finding  of  facts  from  evidence  the 
credibility  of  the  witnesses  is  an  important  factor,  and  of  this 
the  court  below  had  better  opportunity  to  judge  than  is  given 
to  us  on  appeal.  In  considering  a  specification  of  error  which 
calls  in  question  a  finding  of  fact  by  the  court  we  must  not  lose 
sight  of  the  familiar  principle  or  rule  applicable  to  the  report 
of  a  master  or  to  the  verdict  of  a  jury.  With  this  rule  in  view 
we  have  carefully  examined  and  considered  the  testimony  ap- 
plicable to  the  issues  of  fact  in  the  case  before  us.  The  find- 
ings based  upon  this  testimony  appear  to  be  well  sustained  by 
it.  It  authorized  and  it  fairly  supports  the  answers  to  the  de- 
fendants' requests  for  findings  of  fact. 

The  defendants  claim  that  they  cannot  be  lawfully  enjoined 
Vol.  CLXxvin— 86 
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from  erecting  the  wall  at  the  point  in  the  stream  where  they 
haye  located  it  until  it  has  been  determined  in  a  common  law 
action  that  they  have  no  right  to  build  it  there.  The  reason 
given  for  the  claim  is  that  the  evidence  in  regard  to  tiieir  right 
and  the  effect  of  the  waU  upon  tiie  overflow  in  times  of  freshets 
and  floods  is  conflicting.  They  cite  as  justifying  their  claim : 
Newcastle  v.  Raney,  130  Pa.  662 ;  Mowday  v.  Moore,  183  Pa. 
612,  and  Wood  v.  McGrath,  160  Pa.  468.  These  cases  were 
brought  to  tlie  attention  of  the  learned  judge  of  the  court  below, 
and  were  plainly  and  satisfactorily  distinguished  by  him  from 
the  case  at  bar.  All  that  we  need  add  to  his  opinion  on  this 
point  is  that  the  borough  of  Tyrone  has  a  clear  right  under  the 
act  of  June  8, 1891,  P.  L.  210  to  widen  and  deepen,  within  its 
limits,  the  channel  of  the  Little  Juniata,  and  to  prevent  the 
erection  of  any  wall  or  other  obstruction  therein  which  will 
increase  the  danger  from  floods  and  freshets  to  the  property 
and  lives  of  its  inhabitants.  The  right  to  widen  and  deepen 
the  channel  of  the  stream  necessarily  includes  the  right  to 
appropriate  legal  process  to  prevent  interference  with  the  exer- 
cise of  it.  The  widening  of  the  channel  in  accordance  with  the 
provisions  of  the  ordinance  of  September  3, 1894,  will  require 
the  removal  of  the  wall  the  defendants  propose  to  erect  The 
erection  of  the  wall  would  therefore  subject  the  defendants  or 
the  borough  to  an  expense  that  may  well  be  avoided.  We  must 
presume  in  the  absence  of  evidence  to  the  contrary  that  the 
ordinance  was  passed  in  good  faith,  and  that  the  borough  author- 
ities intended  to  commence  and  complete  the  projected  improve- 
ment as  soon  as  practicable.  That  the  learned  judge  of  the 
court  below  so  interpreted  this  action  is  manifest  from  what  he 
said  in  his  supplemental  report  There  is  no  visible  warrant  in 
this  record  for  a  different  view  of  their  purpose  in  passing  the 
ordinance.  We  have  concluded  therefore  upon  a  careful  con- 
sideration of  the  case  to  affirm  the  decree  continuing  the  injunc- 
tion, subject  however  to  such  modification  of  it  by  the  court 
below  as  is  indicated  in  said  report  as  proper,  if  the  borough 
refuses  or  neglects  to  prosecute  with  due  diligence  the  work  of 
widening  the  channel  of  the  stream,  in  substantial  conformity 
with  its  ordinance  of  September  3, 1894. 

Decree  affirmed  and  appeal  dismissed  at  the  costs  of  the  appel 
lants. 
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A.  G.  Morris,  G.  W.  Burket,  Caleb  Guyer,  ThoDLas  K. 
Morris  and  C.  A.  Morris,  Shareholders  and  Officers  of 
The  Tyrone  Gas  &  Water  Company,  v.  A.  A.  Stevens, 
G.  L.  Owens,  D.  S.  Kloss,  William  Walton,  The  Tyrone 
Gas  &  Water  Company  and  C.  J.  Reddig,  Appellants. 

CorporoHona— Issue  of  new  stock. 

Where  the  capital  stock  of  a  corporation  is  increased  by  the  issue  of  new 
shares,  each  holder  of  the  oiiginal  stock  has  a  right  to  subscribe  for  and 
demand  from  the  corporation  such  a  pi'opoition  of  the  new  stock  as  the 
number  of  shares  already  owned  by  him  bears  to  the  whole  number  of 
shares  before  the  increase. 

CorporaUons — Equity — Injunction — De  facto  directors. 

A  de  facto  board  of  directors  of  a  corporation  decided  to  issue  additional 
shares  of  stock,  and  authorized  the  issue  of  some  of  the  new  stock  to  one 
of  their  number,  without  giving  the  stockholders  generally  an  opportunity 
to  subscribe  for  it.  The  director  paid  for  it,  and  the  money  was  used  fot 
the  benefit  of  the  corporation.  A  ceilificate  for  it  was  issued  to  the  direc- 
tor, and  through  the  possession  of  the  ceitificate,  he  secui'ed  control  of  a 
majority  of  the  stock.  He  then  sold  a  portion  of  the  new  issue  to  one 
who  had  no  knowledge  of  the  illegality  of  the  board  of  directors  which 
authorized  the  issue  of  the  stock.  Subsequently  a  stockholders'  meeting 
was  called,  but  before  it  met  an  injunction  issued  restraining  the  holding 
of  an  election  which  was  the  principal  object  of  the  meeting.  The  meeting 
was  held,  but  owing  to  the  injunction  none  but  the  de  facto  directors  at- 
tended. At  the  meeting,  the  action  of  the  de  facto  board  was  ratified. 
Subsequently  the  de  facto  board  was  ousted  by  quo  warranto  proceeding*. 
Held^  (1)  that  the  assignee  of  a  portion  of  this  stock  is  entitied  to  hold  the 
same ;  (2)  that  it  would  be  inequitable  to  cancel  the  new  stock  in  the  hands 
of  the  director  after  the  corporation  had  received  the  benefit  of  the  pay- 
ment, but  it  was  proper  to  continue  a  preliminary  injunction  restraining 
him  from  voting  it,  or  selling  it,  or  disposing  of  it. 

Argued  April  23, 1896.  Appeal,  No.  178,  Jan.  T.,  1896,  by 
defendants,  from  decree  of  C.  P.  Blair  Co.,  Equity  Docket "  A," 
No.  222,  on  bill  in  equity.  Before  Stebbbtt,  C.  J.,  McCoi/- 
LUM,  MrrcHiiLL,  Dean  and  Fell,  JJ.  Affirmed.  Dean,  J. 
dissents. 

Bill  in  equity  for  an  injunction.  Bell,  P.  J.,  filed  the  fol 
lowing  opinion  in  the  nature  of  report  of  a  master. 
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FINDING  OF  FACTS. 

On  July  4, 1892,  an  annual  election  for  officers  of  the  Tyrone 
Gas  &  Water  Company  was  held.  Two  tickets  were  in  the 
field.  The  so-called  Morris  ticket  was,  Caleb  Guyer  for  presi- 
dent; C.  A.  Morris  for  secretary  and  treasurer;  A.  G.  Morris, 

C.  A.  Morris,  Thomas  K.  Morris,  Caleb  Guyer,  Dr.  G.  W. 
Burket  and  A.  A.  Stevens,  Esq.,  for  directors.  Said  named 
candidates,  with  the  exception  of  Mr.  Stevens,  are  the  plaintifEs 
in  this  suit.  The  so-called  Stevens  ticket  was,  A.  A.  Stev- 
ens, Esq.,  for  president ;  G.  Lloyd  Owens,  Esq.,  for  secretary ; 

D.  S.  Kloss,  for  treasurer ;  A.  A.  Stevens,  G.  Lloyd  Owens,  D.  S. 
Kloss,  William  Walton,  Charles  A.  Morris,  and  A.  G.  Morris,  for 
directors.  Said  last  named  candidates,  with  the  exception  of 
Messrs.  A.  G.  and  Charles  A.  Morris,  are  present  defendants. 
The  tellers  declared  the  Stevens  ticket  elected,  and  the  candi- 
dates named  on  it,  with  tiie  exception  perhaps  of  Messrs.  A.  G. 
and  Charles  A.Morris,  entered  upon  the  duties  of  their  respect- 
ive offices,  and  continued  to  act  as  officers  of  said  corporation 
until  May  30,  1895,  when  they  were  ousted  from  office  by  a 
decision  of  the  Supreme  Court  (see  Commonwealth  v.  Stevens, 
168  Pa.  682),  in  an  action  of  quo  warranto  brought  by  the 
present  plaintiffs,  candidates  on  the  Morris  ticket. 

The  act  of  March  10,  1865,  incorporating  said  Tyrone  Gas 
&  Water  Company  authorized  the  issue  of  four  thousand  shares 
of  stock  of  the  par  value  of  $5.00  per  share.  No  stock  had 
been  issued  for  a  number  of  years  prior  to  said  election  of 
July  4, 1892.  At  that  date  there  were  eighteen  hundred  and 
sixty-nine  (1869)  shares  outstanding.  The  respective  then 
holdings  of  stock,  material  to  this  case,  were :  A.  G.  Morris  949, 
G.  W.  Burket  3,  Caleb  Guyer  3,  Thomas  K.  Morris  8,  and  C.  A. 
Morris  3 ;  total  shares  of  A.  G.  Morris  and  his  friends,  961 ; 
A.  A.  Stevens  879,  G.  L.  Owens  5,  William  Walton  1,  D.  S. 
Kloss  1 ;  total  shares  of  Mr.  Stevens  and  his  friends,  887. 

At  a  meeting  of  the  so-called  Stevens  board  of  directors 
(A.  G.  Morris  and  Charles  A.  Morris  not'  being  present),  on 
July  18, 1892,  it  was  resolved  to  issue  631  additional  shares  of 
stock  so  as  to  bring  the  total  issue  up  to  2,500  in  order  to  oon- 
stitutionaUy  refund  the  bonded  debt  at  a  lower  rate  of  interest. 
At  said  meeting  Mr.  Stevens  at  once  subscribed  for  350  shares 
and  in  a  short  time  paid  $3,500  into  the  corporation  treasury; 
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the  subficription  price  of  such  new  issue  being  fixed  at  $10.00 
per  share.  The  money  so  paid  in  by  Mr.  Stevens  was  used 
in  lifting  old  bonds  and  paying  debts  of  the  company.  G.  L. 
Owens  and  D.  S.  Kloss  likewise  each  subscribed  for  fifty  shares 
but  never  paid  for  the  same.  A  certificate  for  his  said  850 
shares  was  duly  issued  to  Mr.  Stevens. 

On  November  29, 1893,  Mr.  Stevens  sold  to  C.  J.  Reddig  100 
of  said  350  shares,  and  a  transfer  of  same  was  duly  made  on  the 
books  of  this  company  to  Mr.  Reddig  and  a  certificate  of  stock 
in  due  form  issued  to  him.  Mr.  Reddig  is  the  other  defendant, 
in  addition  to  the  candidates  on  said  Stevens  ticket,  in  the  pres- 
ent suit.  At  the  time  he  purchased  said  stock  he  had  no  knowl- 
edge of  the  illegality  of  the  board  of  directors  which  authorized 
the  issue  of  said  stock.  He  paid  for  same  by  giving  his  note  to 
Mr.  Stevens.  Said  note  was  renewed  from  time  to  time  by  Mr. 
Stevens.  The  last  renewal,  in  the  spring  of  1895,  was  in  due 
course  of  business  discounted  by  the  First  National  Bank  of 
Tyrone,  and  was  paid  off  by  Mr.  Reddig  a  few  days  before  the 
trial  of  this  case.  Mr.  Reddig  obtained  the  money  for  payment 
of  said  note  by  pledging  the  stock  to  a  Carlisle  bank  which  had 
no  knowledge  of  any  irregularity  in  the  issue  of  stock. 

No  offer  was  made  by  the  acting  officers  of  the  company  to 
allow  each  stockholder  to  subscribe  for  the  said  additional  issue 
of  st^tek  in  proportion  to  holdings  of  old  stock.  A.  G.  Morris 
was  financially  able  to  pay  for  his  proper  proportion  of  such  new 
stock,  and  would  have  done  so  had  he  been  given  an  opportu- 
nity so  to  do,  and  had  he  believed  the  stock  was  legally  issued. 
He  first  became  aware  of  the  new  issue  of  the  stock  by  reading 
an  affidavit  of  Mr.  Stevens,  filed  about  September  18, 1892,  in 
the  equity  proceeding  (hereinafter  mentioned  as  brought  in 
connection  with  the  quo  warranto  suit),  and  the  other  plaintiffs 
likewise  obtained  knowledge  of  such  additional  issue  of  stock 
in  a  similar  way. 

On  August  1, 1892,  plaintiffs  commenced  an  action  of  quo 
warranto  to  oust  the  so-called  Stevens  officials  and  prosecuted 
the  same  to  judgment  of  ouster.  An  informal  bill,  or  petition, 
in  equity  was  filed  in  connection  with,  and  at  the  inception  of 
said  quo  wan-anto  proceeding,  and  docketed  to  185 ^  equity 
docket.  In  said  bill  sin  injunction  was  asked  to  restrain  the 
issue  of  stock,  but  beyond  the  obtaining  of  and  having  continued 
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a  preliminary  injunction,  nothing  was  done  in  said  equity  pro- 
ceeding, possibly  because  it  was  deemed  to  be  too  informal. 
The  present  bill  was  filed  on  June  18, 1894,  and  seems  to  be  a 
substitute  for  said  original  equity  proceeding. 

Charles  A.  Morris  attended  several  meetings  of  the  acting 
board  of  directors  for  the  purpose  of  protesting  against  the 
legality  of  the  actions  of  said  board,  and  did  so  protest  The 
other  plaintifEs  made  no  protest  against  the  issue  of  said  stock, 
or  the  payment  by  Mr.  Stevens  of  his  $3,600,  excepting  in  so 
far  as  their  actions  in  bringing  and  prosecuting  said  legal  pro- 
ceeding may  be  deemed  a  protest. 

No  election  for  officers  of  said  company  has  been  held  since 
July  4, 1892,  the  holding  of  such  election  having  been  deferred 
from  time  to  time  by  decrees  of  this  court 

The  evidence  in  this  case  is  voluminous,  and  testimony  was 
taken  on  other  questions,  but  the  foregoing  are  deemed  all  the 
facts  necessary  to  be  found  in  order  to  dispose  of  the  legal  ques- 
tions involved. 

CONCLTJSIONS  OP  LAW. 

Defendants,  at  the  time  of  the  issue  to  Mr.  Stevens  of  the 
.three  hundred  and  fifty  shares  of  stock, — ^the  principal,  if  not  the 
sole  bone  of  contention,  in  this  action, — were  not  officers  de  jure 
but  only  de  facto. 

C.  J.  Reddig  is  a  purchaser  for  value  of  part  of  said  stock 
without  actual  notice  that  said  persons  issuing  it,  and  sanction- 
ing its  transfer  to  him,  were  but  officers  de  facto.  Can  he  hold 
the  stock?  In  Dovey's  Appeal,  97  Pa.  162,  our  Supreme  Court 
declined  to  decide  whether  the  doctrine  of  lis  pendens  is  applica- 
ble to  a  transfer  of  stock,  but  the  general  trend  of  recent  decis- 
ions is  that  said  doctrine  is  not  applicable  if  such  transfer  be 
made  before  final  decree  and  while  the  litigation  is  still  pend- 
ing. In  Cook  on  Stock,  section  362,  the  rule  is  so  laid  down 
and  the  tendency  seems  to  be  to  liken  the  transfer  of  stock  to 
that  of  negotiable  paper.  The  issue  and  transfer,  or  consent- 
ing jbo  transfer,  of  stock  is  within  the  sphere  of  the  official  acts 
of  officers  of  a  corporation.  In  Cook  on  Stock,  section  713,  it 
is  said :  ^^  The  contracts  of  an  officer,  acting  within  the  sphere 
of  his  office,  are  binding  on  the  corporation."  More  especially 
18  this  true  where  the  rights  of  third  parties  have  intervened. 
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I  conclude  therefore  that  Mr.  Reddig  is  entitled  to  hold  his  one 
hundred  shares  of  stock. 

Can  Mr.  Stevens  likewise  retain  the  other  two  hundred  and 
fifty  shares  of  stock,  or  are  said  shares  void  because  issued  by 
him  at  a  time  when  he  was  undertaking  illegally  to  act  as  presi- 
dent and  director?  The  research  of  counsel  has  produced  no 
case  precisely  analogous  to  the  present  one,  and  the  answer  to 
the  last  interrogation  is  not  entirely  free  from  doubt.  An  offi- 
cer de  facto  in  general  is  not  allowed  to  profit  by  the  oppor- 
tunity afforded  him  by  reason  of  his  illegal  occupation  of  the 
office,  but,  on  the  other  hand,  his  acts  are  often  held  to  be 
binding  on  the  company  on  the  principle  of  estoppel.  In  Dela- 
ware and  Hudson  Canal  Co.  v.  Pennsylvania  Coal  Company, 
21  Pa.  146,  the  acts  of  a  de  facto  board  of  directors  were  sus- 
tained in  part  at  least  because  of  money  expended  and  no  offer 
to  refund  or  repay  the  same. 

In  the  present  case  Mr.  Stevens  paid  his  $3,500  into  the  cor- 
poration treasury ;  it  was  expended  for  the  benefit  of  the  cor- 
poration; no  offer  has  been  made  to  repay  him  his  money. 
This  being  so  I  think  it  would  be  inequitable  to  compel  the 
cancelation  of  his  stock  and  the  loss  to  him  of  his  13,500,  and 
so  long  as  Mr.  Stevens  is  not  allowed  to  obtain  an  unfair  advan- 
tage by  reason  of  the  issue  of  the  stock,  plaintiffs,  it  seems  to 
me,  have  no  equitable  ground  of  complaint.  [But  Mr.  Stevens 
should  not  be  allowed  to  use  this  stock  to  control  elections. 
To  add  said  stock  to  the  eight  hundred  and  eighty  shares 
already  owned  by  him,  and  to  allow  him  to  vote  such  aggregate 
number  of  shares  would  be  to  give  him  control  of  any  election 
held  at  present.  This  in  effect  would  be  permitting  him  to 
profit  by  his  own  wrong  in  issuing  the  stock  while  he  was  ille- 
gally acting  as  president  and  an  illegally  elected  board  of 
directors  were  in  power.  The  result,  so  far  as  plaintiffs  are 
concerned,  would  be  the  same,  whether  the  intention  of  Mr. 
Stevens  in  subscribing  for  the  stock  was  to  obtain  control  of 
the  corporation  or  not,]  [7]  hence  we  deem  it  unnecessary  to 
decide  whether  he  had  such  intention.  But  there  is  another 
cogent  reason  for  restraining  the  voting  of  this  stock.  "  Where 
the  capital  stock  of  a  corporation  is  increased  by  the  issue  of 
new  shares,  each  holder  of  the  original  stock  has  a  right  to  offer 
to  subscribe  for  and  demand  from  the  corporation  such  a  pro- 
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portion  of  the  new  stock  as  the  number  of  shares  already  owned 
by  him  bears  to  the  whole  number  of  shares  before  the  increase. 
This  pre-emptive  right  of  the  share  holders  in  respect  of  new 
stock  is  well  recognized.  The  rule  applies  to  such  part  of  the 
original  stock  as  is  issued  long  after  business  has  been  com- 
menced by  the  company.  Especially  is  this  the  rule  where  the 
directors  issue  new  stock  to  themselves  or  to  tiieir  friends  in 
order  to  control  an  election  or  make  a  profit: "  Cook  on  Stock, 
section  286. 

Counsel  for  defendants  cite  Curry  v.  Scott,  54  Pa.  277,  as 
holding  that  the  above  rule  is  not  law  in  Pennsylvania.  Some 
of  the  remarks  of  Strong,  J.,  in  his  opinion,  might  seem  to 
sustain  said  contention,  but  a  closer  examination  of  the  case 
shows  that  he  puts  his  decision  on  the  ground  that  ^^  the  bill 
does  not  allege  that  plaintiffs  or  any  of  the  old  stockholders 
offered  or  that  they  were  willing  to  take  "  tiie  additional  stock. 
On  the  other  hand,  Reese  v.  The  Bank  of  Montgomery  Co.,  31 
Pa.  78,  recognizes  the  existence  of  the  foregoing  legal  rule  laid 
down  by  Cook  on  Stock.  Nor  does  it  seem  just  and  equitable 
to  restrict  the  remedy  of  plaintiffs  to  a  suit  against  the  corpora- 
tion, such  as  was  brought  in  said  case  of  Reese  v.  The  Bank  of 
Montgomery  Co.  Such  a  remedy  is  inadequate  and  partially 
inequitable,  as  plaintiffs  in  effect  would  be  taking  part  of  the 
damages  recovered  out  of  their  own  pockets,  because  their  own 
stock  would  be  diminished  in  value  by  reason  of  the  amount 
paid  out  of  the  corporation  treasury  in  the  form  of  damc^es : 
Dousman  v.  Wisconsin  &  Lake  Superior  Mining  Co.,  40  Wisn 
cousin,  418.  Mr.  Stevens  should  therefore  be  restrained  from 
voting  the  stock  in  question  until  plaintiffs  have  an  opportunity 
to  restore  the  equilibrium  of  the  respective  holdings  of  stock  as 
it  existed  on  July  4,  1892,  by  subscribing  for  additional  stock. 
As  he  has  parted  with  one  hundred  shares  of  his  new  stock  a 
like  number  of  shares  of  his  old  stock  should  be  held  within 
the  grasp  of  the  law,  otherwise  he  might  be  able,  by  voting  the 
one  hundred  shares  of  his  friend,  C.  J.  Reddig,  to  control  the 
elections  of  the  corporation.  If  Mr.  Stevens  desires  to  sell  all 
his  stock,  the  decree  requiring  him  to  hold  at  least  one  hundred 
shares  could  easily  be  moulded  so  &s  to  require  the  purchaser  to 
hold  the  one  hundred  shares  under  the  same  restriction  as  when 
they  were  held  by  Mr.  Stevens. 
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[The  contention  of  defendants  that  plaintiffs  have  been  guilty 
of  laches,  to  my  mind,  is  without  force.  Laches  operates  by 
way  of  estoppel.  Acquiescence  may  be  presumed  from  failure 
to  remonstrate,  but  whether  such  acquiescence  will  be  presumed 
depends  upon  the  circumstances  surrounding  each  particular 
case :  Railroad  Co.  v.  Cowell,  28  Pa.  329 ;  Cook  on  Stock,  sec- 
tion 161.  The  circumstances  surrounding  this  case  rebut  the 
idea  that  plaintiffs  acquiesced  in  the  action  of  Mr.  Stevens  and 
the  directors  in  issuing  the  stock.  Plaintiffs  promptly  com- 
menced quo  warranto  proceedings  to  oust  defendants.  At  every 
stage  of  the  controversy  they  have,  by  litigation,  been  saying  to 
defendants  "  your  acts  are  illegal."  What  stronger  notice  could 
they  have  given  defendants  that  the  action  of  defendants,  as 
oflScers  de  facto,  were  illegal  and  would  be  disavowed?  De- 
fendants certiiinly  could  not  have  been  misled  by  any  act  on 
part  of  plaintiffs.]  [8] 

As  this  litigation  was  occasioned  by  the  illegal  acts  of  defend- 
ants in  assuming  to  act  as  officers  of  the  company,  when  in  fact 
they  were  not  legally  elected  as  such,  it  seems  but  right  that 
defendants  (excepting  C.  J.  Reddig)  should  pay  costs. 

defendants'  bequests  for  findings  of  fact,  and  answebs 

OF  THE  COUBT  THEBBTO. 

1.  That  the  Tyrone  Gas  &  Water  Company  was  incorporated 
by  an  act  of  the  general  assembly  of  Pennsylvania,  approved 
March  10,  1866,  to  supply  gas  and  water  to  the  borough  of 
'J'yrone,  in  Blair  county,  Pennsylvania,  with  an  authorized 
capital  of  ^20,000,  divided  into  four  thousand  shares  of  the  par 
value  of  $5.00  per  share ;  and  that  under  its  charter  of  incorpo- 
ration to  the  said  company  constructed  water  works  and  gas 
works,  and  the  same  have  been  used  from  the  time  of  their  con- 
struction up  to  this  date.     Answer :  Affirmed. 

2.  That  by  said  act  it  is  among  other  things  provided,  "  That 
the  stockholders  shall  annually,  on  the  first  Monday  of  July  of 
each  year,  elect  a  president,  six  managers,  secretary  and  treas- 
urer of  said  company."     Anstoer :  Affirmed. 

8.  That  on  the  first  Monday  of  July,  1892,  A.  G.  Morris, 
Caleb  Guyer,  G.  W.  Burket  and  C.  A.  Morris,  of  the  plaintiffs, 
and  A.  A.  Stevens,  G.  L.  Owens,  D.  S.  Kloss  and  William 
Walton,  of  the  defendants,  all  stockholders,  or  claiming  to  be 
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stockholders,  of  said  company,  met  to  hold  the  annual  election 
for  officers  and  managers.  That  G.  W.  Burket,  G.  L.  Owens 
and  William  Walton,  were  appointed  and  acted  as  tellers,  who, 
after  retiring  and  computing  the  votes  cast,  unanimously  re- 
turned the  following  persons  elected :  A.  A.  Stevens,  president ; 
D.  S.  Kloss,  treasurer;  G.  L.  Owens,  secretary;  A.  G.  Morris, 
A.  A.  Stevens,  0.  A.  Morris,  D.  S.  Ivloss,  G.  L.  Owens,  Wil- 
liam Walton,  managers.     Answer :  Affirmed. 

4.  That  liaving  been  so  declared  as  the  duly  elected  officers 
and  managers  of  said  company,  all  of  defendants  assumed  and 
performed  the  duties  of  their  respective  offices,  and  acted  sa 
such  officers  and  managers  until  the  4th  day  of  June,  1895, 
during  all  of  which  time  they  had  exclusive  custody  and  charge 
of  the  seal,  books,  money,  property  and  franchises  of  the  said 
company ;  exclusively  managed  and  conducted  all  its  property, 
business  and  affairs,  and  were  generally  recognized  as  and 
reputed  to  be  the  officers  and  managers  of  the  said  company. 
Answer:  Affirmed. 

5.  That  of  the  plaintiffs,  A.  G.  Morris  and  C.  A.  Morris, 
and  of  the  defendants,  A.  A.  Stevens  were  undisputedly  elected 
managers  of  said  company  at  tJie  election  held  July  4, 1892 ; 

,  and  that  during  a  part  of  that  time  from  July  5, 1892,  to  June  5, 
1895,  said  C.  A.  Morris  attended  the  meetings  of  said  board  of 
managers ;  that  at  all  times  both  A.  G.  Morris  and  C.  A.  Morris 
received  notice  of,  and  could  have  attended  said  meetings;  and 
that  the  minute  book  of  said  board  of  managers  was  always  open 
to  inspection  by  the  plaintiffs.    Answer :  Affirmed. 

6.  That  on  the  18th  day  of  July,  1892,  the  said  company 
had  an  outstanding  indebtedness  of  $31,500,  which  was  bearing 
interest  at  the  rate  of  seven  and  three  tenths  per  cent  per  annum, 
plus  state  tax ;  and  that,  at  the  same  date,  of  the  authorized 
capital  stock  of  the  company,  there  had  been  issued  1,869  shares, 
upon  which  there  had  been  paid  into  the  company,  at  the  par 
value  of  $5.00  per  share,  the  sum  of  $9,845,  which  comprised 
all  of  the  paid  up  capital  of  the  said  company.'  Answer :  Af- 
firmed. 

7.  That  on  the  18th  day  of  July,  1892,  at  a  meeting  of  said 
board  of  managers,  the  financial  condition  of  the  company  was 
considered,  and  among  other  things  it  was  ^^  Resolved,  That  the 
present  bonded  indebtedness  be  reduced  by  payments  to  the 
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sum  of  $25,000,  and  that  the  remaining  bonded  debt  be  re- 
funded on  a  basis  of  six  per  cent.  The  bonds  to  be  secured  by  a 
mortgage  on  the  property  of  the  company,  which  the  oiB&cers  of 
the  company  are  hereby  authorized  to  execute.  That  the  bonds 
be  redeemable  after  five  years,  at  the  option  of  the  company, 
and  the  principal  payable  in  ten  years."  At  the  same  meeting 
of  the  board  of  managers  said  board  authorized  and  directed 
the  sale  of  681  shares  of  the  authorized,  but  unissued,  capital 
stock  of  the  company  to  make  the  paid  up  capital  $12,500,  so 
that  bonds  to  the  amount  of  $26,000,  could  be  legally  issued. 
The  amount  realized  from  the  sale  of  the  stock  thus  issued  to 
be  used  in  reducing  the  amount  of  the  bonded  indebtedness. 
Said  stock  was  authorized  to  be  sold  at  $10.00  per  share,  that 
being  the  highest  price  ever  paid  for  the  stock  of  the  company 
up  to  that  date.    Answer:  Affirmed. 

8.  On  the  26th  day  of  July,  1892,  A.  A.  Stevens,  one  of 
the  defendants,  and  a  manager — de  jure  and  de  facto — ^pur- 
chased 350  shares  of  said  stock  for  which  he  paid,  at  the  price 
fixed,  to  the  treasurer  of  the  company  the  sum  of  $3,500,  and 
received  certificate  No.  166,  dated  July  26,  1892.  Answer: 
Affirmed. 

9.  At  the  time  of  said  purchase  A.  A.  Stevens  was  the  owner 
of  886  shares  of  the  previously  issued  capital  stock  of  said  com- 
pany, but  that  said  886  shares  added  to  the  350  purchased 
July  26, 1892,  did  not  give  nim  a  majority  of  the  capital  stock 
authorized  to  be  issued.     Answer :  Affirmed. 

10.  That  said  631  shares  so  directed  to  be  sold  by  said  board, 
and  said  350  shares  so  purchased  by  A.  A.  Stevens  were  for 
the  advantage  of  said  corporation,  and  to  enable  the  company 
to  refimd  its  old  indebtedness  at  a  lower  rate  of  interest,  and 
lawfully  to  issue  the  bonds  and  execute  the  mortgage  as  afore- 
said; and  that  the  money  received  by  the  company  for  said 
stock  was  actually  applied  on  account  of  payment  of  its  indebt- 
edness.   Answer:  Affirmed. 

11.  That  none  of  the  plaintiffs  ever  offered  to  purchase  any 
portion  of  said  authorized  issue  of  631  shares  of  stock.  An- 
swer :  Affirmed,  with  the  qualification  that  no  opportunity  was 
given  them  by  the  officers  of  the  company  so  to  purchase. 

12.  [On  the  27th  day  of  September,  1893,  the  plaintiffs  had 
full  and  particular  information  and  notice  of  the  action  of  the 
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board  of  managers,  as  aforesaid,  in  authorizing  the  sale  of  631 
shares  of  the  unissued  capital  stock,  as  aforesaid,  the  determi- 
nation of  said  board  of  managers  to  refund  the  bonded  indebt- 
edness, the  sale  of  the  350  shares  of  said  stock  to  A.  A.  Steyens, 
and  the  uses  and  purposes  for  which  said  sale  was  made,  and 
to  which  the  money  realized  therefrom  was  to  be  applied.  An-^ 
swer :  Denied  as  put.  I  do  not  consider  the  notice  they  re- 
ceived by  reading  an  affidavit  made  by  Mr.  Stevens  "full  and 
particular  information  and  notice."]  [1] 

13.  That  on  the  8th  day  of  August,  1893,  the  said  company 
executed  and  delivered  to  D.  S.  Kloss,  as  trustee,  its  mortgage 
to  secure  said  bonded  indebtedness  of  1^25,000,  to  be  issued  in 
pursuance  of  the  aforesaid  resolution,  and  of  which  bonded 
indebtedness  $19,000  was  issued  and  disposed  of,  and  the  pro- 
ceeds applied  to  paying  the  outstanding  indebtedness  of  the 
company,  which  said  mortgage  was  duly  recorded  in  the  re- 
corder's office  of  Blair  county,  September  1, 1893,  in  mortgage 
book,  vol.  44,  page  465.    Answer :  Affirmed. 

14.  That  with  the  proceeds  realized  from  the  sale  of  said 
350  shares  of  stock  to  A.  A.  Stevens,  the  $19,000  realized  from 
the  sale  of  said  bonds  and  other  revenues  and  resources  of  said 
company,  its  old  bonded  indebtedness  of  $31,500,  bearing 
seven  and  three  tenths  per  cent  interest,  plus  state  tax,  was 
entirely  paid  off.     Answer:  Affirmed. 

15.  [That  from  the  27th  day  of  September,  1892,  until  the 
26th  day  of  June,  1894,  the  date  of  the  filing  of  the  bill  in  this 
case,  the  plaintiffs,  with  full  knowledge  of  tiie  sale  of  the  350 
shares  of  the  unissued  stock  to  A.  A.  Stevens,  the  purpose  for 
which  the  same  was  issued,  the  appropriation  of  the  proceeds 
thereof  to  the  reduction  of  the  bonded  indebtedness  of  the  com- 
pany, and  the  replacing  of  the  remaining  outstanding  bonded 
indebtedness  of  the  company  at  a  lower  rate  of  interest,  made  no 
protest  or  objection  by  any  instituted  legal  proceedings  to  the 
sale  of  the  said  350  shares  of  the  unissued  capital  stock,  or  the 
appropriation  of  the  money  realized  therefrom  to  the  reduction 
of  the  indebtedness  of  the  company,  or  to  the  refunding  of  the 
remaining  bonded  indebtedness  of  the  company.  Answer :  De- 
nied, as  I  view  the  matter  tiie  legal  proceedings  pending  was  a 
protest  against  the  issue  of  the  stock.]  [2] 

16.  That  at  the  regular  meeting  of  the  stockholders  of  said 
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company  held  on  the  charter  day,  the  first  Monday  of  July, 
1894,  of  which  all  the  plaintiffs  had  due  notice,  the  said  board 
of  managers  made  an  exhaustive  report  of  their  conduct  of  the 
affairs  of  said  company,  including  a  detailed  account  of  the 
issue  and  sale  of  said  stock  and  the  refunding  of  said  loan ; 
and  thereupon  the  stockholders  of  said  company  passed  a  reso- 
lution ratifying  and  confirming  the  act  of  said  board  of  man- 
agers.    Answer:  Affirmed. 

17.  [That  from  the  27th  day  of  September,'  1892,  up  until 
June  28, 1894,  the  plaintiffs  made  no  effort  to  prevent  the 
refunding  of  said  bonded  indebtedness,  the  appropriation  of 
the  money  paid  by  A.  A.  Stevens  for  the  350  shares  of  stock 
to  the  reduction  of  the  debt,  or  the  issuing  of  the  refunding 
loan,  but  with  full  knowledge  of  such  action  upon  the  part  of 
the  company  and  of  A.  A.  Stevens,  and  without  any  protest  or 
legal  proceedings  to  restrain  the  same,  permitted  said  purchase 
money  and  new  loan  to  be  applied  by  said  company  to  the  re- 
demption of  its  old  bonded  indebtedness,  and  in  common  with 
other  stockholders  of  said  company,  received  the  benefit  of  said 
subscription  and  loan.  Answer :  Denied  as  put,  but  affirmed 
in  so  far  as  it  relates  to  permitting  Mr.  Stevens  to  pay  his  money 
into  the  treasury  for  the  benefit  of  the  company.]  [3] 

DBFBNDAKTS'  BEQUESTS  FOR  FINDINGS  OF  LAW,  AND  ANSWEBS 
OF  THE  COUBT  THEBETO. 

1.  The  evidence  in  this  case  showing  that  on  the  4th  day 
of  July,  1892,  the  tellers  holding  the  election  for  the  officers  of 
the  Tyrone  Gas  &  Water  Company  returned  the  defendants, 
inter  alia,  as  the  duly  elected  officers,  etc.,  and  thereupon  they 
entered  upon  the  discharge  of  their  duties  incident  to  their 
respective  offices,  no  others  assumed  to  fill  such  offices,  and  they 
continued  to  fill  the  same  until  the  4th  day  of  June,  1895.  They 
were,  therefore,  officers  of  the  Tyrone  Gas  &  Water  Company 
de  facto,  and  their  acts  as  such  were  binding  on  the  company. 
Ansfjoer :  Some  of  their  acts  were  binding  on  the  company. 

2.  That  it  was  within  the  powers  of  tiie  de  facto  board  of 
managers  to  direct  the  sale  of  631  shares  of  the  authorized  but 
unissued  capital  stock  of  the  company,  to  enable  it  to  lawfully 
issue  new  bonds  at  a  lower  rate  of  interest,  to  take  up  the  out- 
Btanding  indebtedness  of  the  company  which  was  bearing  a 
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higher  rate  of  interest.  Answer :  Affirmed,  with  the  qualifi- 
cation that  all  stockholders  should  have  been  afforded  a  fair 
opportunity  to  take  said  stock  in  proportion  to  their  holdings. 

3.  That  where  a  purchase  of  the  unissued  capital  stock  of 
a  corporation  is  made  by  a  director  (manager)  thereof,  at  a  full 
price,  for  the  purpose  of  enabling  the  company  to  issue  new 
bonds  with  wluch  to  refund  its  existing  corporate  indebtedness 
at  a  lower  rate  of  interest,  and  the  officers  and  stockholders  of 
said  company  accept  such  loan  with  full  knowledge  of  said  sale 
of  stock  upon  which  the  validity  of  said  loan  was  predicated, 
and  for  more  than  21  months  stand  by  without  protesting  or 
taking  any  action  to  call  in  question  the  validiiy  of  such  loan, 
or  of  such  sale  of  stock,  they  are  estopped  from  asserting  that 
such  purchase  of  stock  is  invalid  because  authorized  by  a  de 
facto  board  of  managers  of  which  the  purchaser  was  a  member 
de  jure  and  de  facto.  Answer:  Denied  as  put,  but  I  have 
already  decided  in  my  general  report  or  opinion  that  the  stock 
of  Mr.  Stevens  should  not  be  canceled. 

4.  The  mere  fact  that  A.  A.  Stevens,  who  purchased  at  a 
full  price  850  shares  of  said  stock,  was  a  manager  de  jure  et  de 
facto  of  said  corporation  would  not  invalidate  his  said  purchase 
as  to  other  stockholders,  tiie  plaintiffs  in  this  bill,  who,  with 
full  knowledge  of  such  purchase  and  the  proposed  payment 
and  refunding  of  the  corporate  indebtedness,  stood  by  without 
protest  or  objection  to  the  same  for  over  21  months,  and  allowed 
said  transaction  to  be  consummated,  and  the  $3,500  received 
from  the  sale  of  said  stock  to  be  applied  to  the  payment  of  cor- 
porate indebtedness.    Same  answer  as  to  third  point. 

5.  [The  action  of  the  stockholders  at  the  stockholders' 
meeting  on  the  first  Monday  of  July,  1894,  of  which  meeting 
plaintiffs  had  due  notice,  was  a  ratification  of  the  acts  of  the  de 
facto  board  of  managers,  and  of  the  purchase  of  350  shares  of 
stock  by  A.  A.  Stevens,  and  plaintiffs  are  estopped  from  calling 
the  same  in  question.  Answer :  I  decline  to  affirm  this  point, 
as  I  do  not  deem  the  action  of  said  stockholders'  meeting  a  rati- 
fication.] [4] 

6.  Where  fraud  is  alleged  to  avoid  an  act  done  it  must  be 
proved  and  will  not,  in  the  absence  of  proof,  be  presumed. 
Mere  circumstances  of  suspicion  are  not  enough  to  brand  with 
fraud  a  transaction  undertaken  for  a  lawful  purpose  and  which 
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was  advantageous  to  the  plaintiff  party,  in  the  name  and  behalf 
of  which  it  was  carried  on.     Answer :  Afifirmed. 

7.  Whether  or  not  the  de  facto  managers  intended  to  com- 
mit a  fraud  at  the  time  they  authorized  the  issuing  of  681  shares 
of  stock  is  the  criterion  by  which  their  acts  must  be  considered, 
and  not  the  effect  of  the  act  upon  the  parties  charging  the 
fraud.  Without  fraudulent  intent  being  established  the  trans* 
action  cannot  be  impeached,  and  a  fraudulent  intent  will  not 
be  presumed  without  satisfactory  proof  of  its  existence,  which 
can  scarcely  be  asserted  when  a  proper  motive  (as  in  this  case, 
the  lawful  issuing  of  bonds  to  refund  the  outstanding  indebt- 
edness of  the  company)  exists,  and  which  might  have  been  as 
readily  the  operating  motive  as  the  fraudulent  motive  alleged 
by  plaintiffs  in  their  biU.  Answer:  Affirmed  as  an  abstract 
legal  proposition,  but  I  deem  it  unnecessary  to  determine  in 
this  case,  what  motive  induced  the  issue  of  the  stock  in  question. 

8.  The  answers  of  the  defendants,  the  resolutions  of  the 
board  of  managers  and  the  testimony  of  the  defendants,  all 
showing  that  the  sale  of  631  shares  of  the  unissued  capital  stock 
of  the  company,  was  authorized  by  said  board  for  the  purpose 
of  enabling  said  corporation  lawfully  to  refund  its  outstanding 
bonded  indebtedness  at  a  lower  rate  of  interest;  such  purpose 
so  proved  to  have  existed,  is  a  proper  motive  for  said  act,  which 
might  have  been  as  readily  the  operating  motive  as  the  fraudu- 
lent one  alleged  by  plaintiffs ;  and  under  such  circumstances 
the  presumption  in  favor  of  the  honesty  and  good  faith  of  the 
transaction  will  prevail,  and  the  court  will  not  declare  the  same 
to  be  fraudulent.  Answer :  Affirmed  as  an  abstract  legal  prop- 
osition, but  deemed  inapplicable  in  the  present  case,  as  it  is 
unnecessary  to  decide  what  motive  induced  the  issue  of  said 
stock. 

9.  [Even  if  the  plaintiffs  were  entitled  to  allotment  out  of 
the  631  shares  of  the  unissued  capital  stock  of  said  company, 
authorized  to  be  sold,  they  have  waived  such  rights  by  their 
long  acquiescence  and  recognition  of  the  purposes  and  partici- 
pation in  the  benefits,  for  which  said  stock  was  authorized  to 
be  sold.     Answer:  Denied.]   [5] 

10.  [That  from  September  27,  1892,  up  until  June  28, 
1894,  the  date  of  the  filing  of  plaintiff's  bill,  a  period  of  more 
than  twenty-three  months,  they,  not  having  made  any  offer  to 
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take  any  portion  of  the  681  shares  of  the  authorized  issued 
stock,  or  cjUiiming  that  the  same  would  have  sold  for  more  than 
the  price  fixed,  cannot  now  complain  or  call  in  question  the 
validity  of  the  issuing  of  said  stock,  or  the  sale  of  350  shares  of 
the  same  to  A.  A.  Stevens,  and  are  without  remedy  in  equity, 
and  the  proceedings  in  this  case  should  be  dismissed.  An9wer : 
Denied.]   [6] 

11.  [Under  all  the  evidence  in  this  case  the  plaintiffs  have 
failed  to  sustain  the  allegations  in  their  bill,  and  the  same  should 
be  dismissed  with  costs.]  Annoer:  Denied.  [7] 

DEGREE. 

This  case  came  on  to  be  heard  and  was  argued  by  counsel 
and  after  due  consideration,  now,  December  23,  1895,  it  is 
ordered,  adjudged  and  decreed  as  follows : 

[1.  That  A.  A.  Stevens,  Esq.,  until  the  further  order  of  the 
court  be  restrained  from  voting,  also  from  selling  or  in  other- 
wise disposing  of  the  following  stock  of  the  Tyrone  Gas  & 
Water  Company  held  by  him,  to  wit:  the  two  hundred  and 
fifty  shares  balance  of  the  three  hundred  and  fifty  shares  sub- 
scribed for  by  him  in  July,  1892,  also  one  hundred  shares  of  his 
old  stock,  it  being  the  purpose  of  this  last  mentioned  provision 
to  require  him  to  keep  in  his  possession  at  least  one  hundred 
shares  of  stock  in  lieu  of  the  stock  he  sold  to  C.  J.  Reddig.]  [9] 

2.  As  to  C.  J.  Reddig  the  bill  is  dismissed. 

[3.  The  costs  of  this  proceeding  are  to  be  paid  by  defend- 
ants excepting  C.  J.  Reddig.]  [9] 

Errors  assigned  were  (1-8)  portions  of  opinion  as  above,  quot- 
ing them ;  (9)  tiie  decree,  quoting  it 

A.  0.  Fursty  with  him  Stevens^  Owens  ^  Pascoe^  for  appellants. 
— The  action  of  de  facto  boai-d  of  managers  in  refunding  the 
debt  of  the  corporation  and  the  sale  of  the  three  hundred  and 
fifty  shares  of  stock  in  controversy,  as  an  incident  thereof, 
was  within  the  powers  of  said  board,  and  to  the  advantage  of 
the  corporation. 

The  plaintifife'  neglect  to  act  promptiy,  as  they  should  have 
acted,  is  a  bar  to  their  right  to  maintain  this  bill :  Watt's  App., 
78  Pa.  870 ;  Gordon  v.  Preston,  1  Watts,  386 ;  Ashhurst's  App., 
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60  Pa.  290;  Manhattan  Hardware  Co.  v.  Phelen,  128  Pa.  110; 
Shellenberger  v.  Patterson.  168  Pa.  30. 

Ratification  is  in  general  the  adoption  of  something  already 
performed,  notwithstanding  the  vice  that  renders  it  relevantly- 
void;  and  is  equally  within  the  power  of  a  corporation  as  of  an 
individual ;  and  by  the  very  nature  of  ratification,  confirmation 
or  afiQrmance,  the  party  ratifying  becomes  a  party  to  the  trans- 
action, and  is  bound  where  he  would  not  be  bound :  PearsoU  v. 
Chapin,  44  Pa.  9 ;  Negley  v.  Lindsey,  67  Pa.  217 ;  Seylar  v, 
Carson,  69  Pa.  81. 

Plaintiffs  were  bound  to  disavow  any  unauthorized  acts  of 
the  de  facto  managers  as  soon  as  they  had  knowledge  of  the 
same :  Bredin  v.  Dubarry,  14  S.  &  R.  27 ;  Howard  v.  Turner, 

155  Pa.  849 ;  2  Pomeroy's  Equity,  817 ;  Mehaffy  v.  Ferguson, 

156  Pa.  156 ;  Bank  of  Penna.  v.  Reed,  1 W.  &  S.  101 ;  Wharton 
on  Agency,  sec.  72 ;  Kelsey  v.  Nat.  Bank,  69  Pa.  426 ;  Pitts- 
burg Ry.  V.  Bridge  Co.,  131  U.  S.  371. 

The  plaintiffs  have  a  full,  complete  and  adequate  remedy  at 
law ;  if  they  have  sustained  any  damage  by  reason  of  the  sale 
of  three  hundred  and  fifty  shares  of  stock  by  defendants  they 
must  resort  to  the  law  for  such  relief.  The  stock  in  controversy 
liaving  been  sold,  paid  for  and  transfered  to  appellants  twenty- 
three  months  before  the  filing  of  this  bill,  the  ownership  of  the 
same  became  vested  in  him  for  all  purposes :  Kimmell  v.  Stoner, 
18  Pa.  155 ;  Kimmell  v.  Geeting,  2  Grant,  125  ;  Bank  of  Mont- 
gomery  v.  Reese,  26  Pa.  148 ;  Curry  v.  Scott,  54  Pa.  270 ;  Erdel- 
man  v.  Brower,  58  111.  447. 

W.  L.  HickSy  of  ffieka  jf  Templetoriy  and  Thos.  ff.  Murray^ 
for  appellee.  Plaintiffs  were  not  guilty  of  laches:  Cook  on 
Stock  and  Stockholders,  sec.  161 ;  R.  R.  v.  Cowell,  28  Pa.  329 ; 
Crumlisle  v.  Shenandoah  etc.  R.  R.,  28  W.  Va.  623. 

A  resolution  of  a  board  of  directors  of  a  corporation  carried 
by  the  casting  vote  of  the  president  ratifying  an  unauthorized 
act  of  his  in  which  he  is  personally  interested  is  void :  Taylor 
on  Private  Corporations,  sec.  628 ;  Chamberlain  v.  Pacific  Co., 
64  Cal.  108 ;  Davis  v.  Rock,  55  Cal.  559 ;  Guild  v.  Parker,  43 
N.  J.  L.  430  ;  Rhodes  v.  Webb,  24  Minn.  292;  F.  N.  Bank  v. 
Drake,  29  Kan.  311. 

Where  the  capital  stock  of  a  corporation  is  increased,  the  old 
Vol.  CLxxvin— 87 
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stockholders  have  a  right  to  subscribe  for  the  new  stock  in  pro- 
portion to  their  holdings  of  old  stock,  and  this  rule  applies  where 
a  part  of  the  authorized  capital  stock  is  issued  long  after  the 
corporation  has  commenced  business  :  Cook  on  Stock  and  Stock- 
holders, sec.  70 ;  Biddle's  App.,  99  Pa.  278 ;  Smith's  Est.,  140 
Pa.  344 ;  Reese  v.  Montgomery  Bank,  81  Pa.  78 ;  Eidman  v. 
Bowman,  58  111.  444. 

The  effect  of  an  action  for  damages  would  be  to  convert  a  part  of 
appellants'  interest  as  a  shareholder  into  a  judgment  for  damages, 
in  other  words  to  sell  a  portion  of  his  stock  to  the  corporation : 
Cook  on  Stock  and  Stockholders,  p.  388 ;  Dousman  v.  Wiscon- 
sin &  Lake  Superior  Co.,  40  Wis.  418. 

Under  the  prayer  for  general  relief,  any  relief  appropriate  to 
the  bill,  though  differing  from  the  special  relief  prayed  for  may 
be  granted :  Slemmer's  App.,  58  Pa.  156 ;  Bullock  v.  Adams' 
Executors,  20  N.  J.  Eq.  367;  Beach's  Equity  Practice,  sec.  91. 

He  who  seeks  equity  must  do  equity :  1  Pomeroy's  Eq.,  sec. 
887  ;  Comstock  v.  Johnson,  46  N.  Y.  615 ;  Tripp  v.  Cook,  26 
Wend.  143 ;  McDonald  v.  Neilson,  2  Cowen,  139 ;  Cusher  v. 
Shipman,  35  N.  Y.  533. 

Equity  always  attempts  to  get  at  the  real  substance  of  things 
and  to  ascertain,  uphold  and  enforce  rights  and  duties  which 
spring  from  the  real  relations  of  the  parties.  It  will  never  suf- 
fer the  mere  appearance  and  external  form  to  conceal  the  true 
purposes,  objects  and  consequences  of  the  transaction :  1  Pome- 
roy's  Ekjuity,  sec.  378 ;  Broom's  Legal  Maxims,  282 ;  Com.  v. 
Stevens,  168  Pa.  582 ;  Riddle  v.  Bedford  County,  7  S.  &  R. 
891;  King  v.  Phila.,  154  Pa.  169;  Zearfoss  v.  Farmers  & 
Mechanics  Institute,  154  Pa.  449 ;  Neale  v.  Overseers,  6  Watts, 
538 ;  Commissioner  v.  Kissau,  2  Rawle,  139 ;  Shellenberger  v. 
Patterson,  168  Pa.  30. 

Opinion  by  Mb.  Chief  Justice  Stbbbbtt,  January  4, 1897 : 
We  are  not  convinced  that  any  harm  can  come  to  this  appel> 
lant  from  permitting  the  interlocutory  decree  appealed  from  to 
stand  and  the  cause  to  proceed  to  final  hearing  and  decree  in 
the  court  below ;  nor,  are  we  satisfied  that  there  is  anything  in 
the  record  as  presented  that  would  justify  us  in  sustaining  either 
of  the  specifications  of  error. 
*    In  general,  the  present  holders  of  stock  have  a  priinaiy  right 
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to  subscribe  in  proportion  to  their  holdings  for  any  new  issue. 
The  stockholders  themselves  certainly  may  determine  otherwise 
and  order  a  sale  to  the  public,  and  payment  of  the  proceeds  into  the 
treasury.  But  this  is  exceptional  and  the  exercise  of  a  reserve 
power  which  should  not  be  permitted  unless  there  is  a  clear 
intent  of  the  stockholders  to  do  so. 

The  issue  of  stock  in  the  present  case  was  not  within  this 
power.  It  was  made  by  a  de  facto  board  on  the  heels  of  a  dis- 
puted election  followed  by  quo  warranto  proceedings  which 
resulted  in  ousting  them.  No  opportunity  was  given  the  other 
party  or  the  public  to  subscribe  until  after  Stevens  had  taken 
three  hundred  and  fifty  shares  which  was  not  only  a  majority 
•  of  the  new  issue  but  gave  him  a  majority  of  the  whole.  The 
effect  was  to  enable  him  to  control  future  elections,  and  thus 
by  his  own  act,  while  his  party  were  wrongfully  filling  office,  to 
change  the  balance  of  power  and  the  control  of  the  corporation. 
There  can  be  no  reasonable  doubt  that  this  was  the  intent, 
though  the  court  did  not  specifically  find  that  fact,  being  of 
opinion  that  as  such  was  the  effect  the  intent  was  not  material. 
A  ratification  by  the  stockholders  would  have  made  the  new 
issue  valid,  but  the  acts  of  the  meeting  on  July  4, 1894,  were 
not  a  ratification,  because  they  were  not  a  fair  expression  of  the 
stockholders'  will  on  the  subject.  No  one  was  present  but  the 
de  facto  officers  themselves,  who  knew  their  acts  were  objected 
to.  The  other  stockholders  were  absent  in  consequence  of  an 
injunction  issued  by  the  court  against  holding  the  election 
which  was  the  chief  puipose  of  tJie  meeting.  It  is  true  the 
injunction  did  not  in  terms  prohibit  the  meeting  for  other  pur- 
poses, but  as  every  stockholder  knew  that  the  main  business 
was  the  election  which  would  terminate  the  long  standing  con- 
test for  control,  they  had  fair  justification  for  supposing  that 
when  the  election  was  enjoined  there  remained  nothing  to  do  at 
the  meeting  but  the  formal  routine  to  which  no  one  attached 
any  importance,  and  therefore  for  stajdng  away.  In  view  of  the 
circumstances,  a  court  of  equity  should  not  hold  them  bound  by 
action  sprung  upon  them,  without  notice,  by  the  opposition  who 
were  thus  accidentally  in  control  of  the  meeting. 

Keddig  being  apparently  a  bona  fide  purchaser  without  notice, 
'  the  acts  of  the  de  facto  board  are  binding  on  the  corporation  as 
.  to  him,  but  his  vendor,  Stevens,  was  rightly  prevented  from 
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obtaining  any  advantage  by  his  sale  of  the  stock  illegally  issued 
to  himself,  by  enjoining  a  corresponding  number  of  votes  on  his 
old  stock  until  the  status  of  the  new  issue  should  be  finally 
determined. 

Inasmuch  as  the  case  goes  back  for  such  further  proceedings 
as  to  the  court  below  may  appear  to  be  just  and  equitable,  it  is 
neither  necessary  nor  desirable  that  we  should  express  any 
further  opinion  as  to  the  merits  of  the  controversy,  or  make  any 
suggestion  as  to  what  further  action  should  be  taken. 

As  the  case  progresses  to  final  hearing,  questions  that  now 
appear  to  be  worthy  of  notice  may  be  eliminated  from  the  case, 
and  others  of  controling  effect  may  arise.  What  we  have  said 
in  justification  of  the  interlocutory  decree  is  predicated  of  the 
facts  as  they  now  appear  from  the  record  before  us. 

The  appeal  is  therefore  dismissed  with  costs  to  be  paid  by 
appellant;  and  it  is  ordered  that  the  record  be  remitted  to  the 
court  below  for  further  proceedings. 

Mb.  Justice  Dban,  dissenting. 

I  most  respectfully  dissent  from  the  opinion  of  the  chief 
justice  in  this  case.  It  assumes  the  decree  is  not  final,  but 
only  has  the  effect  of  continuing  the  preliminary  injunction, 
and  deferring  final  judgment  to  be  entered  after  further  pro- 
ceedings in  the  court  below.  This  is  a  mistake;  dismissing 
defendants'  appeal  now  has,  so  far  as  concerns  them,  all  the  f oroe 
of  a  final  decree ;  ousts  them  from  any  control  of  the  corporate 
property  in  which  they  have  invested  their  money  and  hold  a 
majority  of  stock,  and  places  practically  the  whole  in  possession 
of  plaintiffs,  without  the  rights  of  stockholders  on  part  of  de- 
fendants. And  so  both  parties  in  the  oral  argument  before  us 
admitted,  and  both  assumed  our  decree  would  be  in  its  effect, 
the  end  of  the  contention.  Therefore,  it  seems  to  me,  our  duty 
now  clearly  is,  to  end  the  strife  by  reviewing  the  case  on  its 
merits,  and  passing  on  the  questions  which  determine  the  par- 
ties* rights. 

Aside  from  the  purely  technical  question  as  to  the  legal 
ownership  of  the  new  issue  of  stock,  no  corporate  mismanage- 
ment by  defendants  is  found  by  the  court  below.  The  evidence 
clearly  indicates  the  property  was  wisely  and  economically 
managed  to  the  best  interests  of  all  the  stockholders,  inoluding 


Digitized  by 


Google 


MORRIS  et  aL  v.  STEVENS  et  al..  Appellants.         581 
1896.]  DiBsenting  Opinion. 

plaintiffs;  tbey  refunded  the  debt  of  the  corporation  hy  the 
issue  and  sale  of  350  additional  shares  of  stock.  Assuming 
defendants  were  but  managers  de  facto,  plaintiffs  had  full 
information  of  the  proposed  corporate  action  on  the  27th  of 
September,  1892.  I  do  not  see  how  they  could  have  had  more 
particular  or  fuller  information  than  that  contained  in  the  affi- 
davit of  A.  A.  Stevens,  which  it  is  admitted  was  read  to  A.  6. 
Morris  that  day.  Yet  the  first  legal  proceedings  begun  by 
plaintiffs  after  the  notice  were  on  the  27th  of  July,  1893,  and 
the  second,  the  filing  of  this  bill,  June  28, 1894,  and  this  last 
is  the  only  one  which  questions  the  legality  of  the  additional 
issue  of  stock.  It  appears  from  the  record,  that  plaintiffs 
waited  more  than  twenty-one  months  after  notice  of  the  action 
of  the  de  facto  managers  before  they  invoked  the  restitdning 
power  of  the  court  By  that  time,  all  the  plans  for  refunding 
the  corporate  debt  had  been  fully  carried  out ;  the  corporation 
not  only  had  received  defendants'  money  for  the  new  stock, 
but  had  spent  it  for  the  benefit  of  the  corporation  and  these 
complaining  stockholders.  Plaintiffs  now  claim  the  issue  of 
the  stock  and  expenditure  of  the  money  were  illegal,  and  ask  a 
court  of  equity  to  restore  the  status.  In  my  opinion  the  bill 
cannot  be  maintained,  and  this  court  ought,  without  hesitation, 
to  so  say.  To  do  other  than  this,  it  seems  to  me,  is  to  disregard 
well  settied  equitable  principles.  Ashhurst's  Appeal,  60  Pa. 
290,  and  Watt's  Appeal,  78  Pa.  370,  as  well  as  numerous  other 
cases,  hold  that  as  to  an  act  of  corporate  directors,  done  with  a 
bona  fide  intent  of  benefiting  the  corporation,  the  assent  of  the 
shareholders  who  knew  of  the  act  will  be  presumed  if  they  do 
not  gainsay  it  within  a  reasonable  time ;  further,  when  the  act 
involves  a  large  expenditure  of  money  the  complaining  share- 
holder must  not  only  dissent,  but  is  bound  to  promptly  follow 
that  up  with  active  preventive  measures.  He  must  invoke  the 
power  of  the  courts ;  he  cannot  wait  until  the  corporation  has 
reaped  the  benefit  of  the  alleged  illegal  act,  and  then  call  the 
officers  of  the  corporation  to  account,  for  it  is  against  good  con- 
science that  one  having  power  to  prevent,  should  stand  by  and 
see  corporate  managers  spend  money  which  may  result  to  his 
benefit,  and  afterwards  charge  them  with  it  His  neglect  to  act 
at  the  proper  time  effectually  bars  his  right 

C.  A.  Morris,  one  of  these  plaintiffs,  a  director,  was  present 
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at  seyeral  meetings  of  the  board  and  dissented,  but  that  was 
all ;  the  others  did  not  even  dissent.  After  the  stock  is  issued 
the  money  paid,  and  the  corporation  largely  benefited,  the  plain- 
tiffs ask  that  the  holders  of  the  stock  be  restrained  from  exercis- 
ing under  it  the  rights  of  bona  fide  stockholders,  and  our  decree, 
in  its  effect,  grants  their  prayer.  In  my  opinion  the  only  just 
decree  we  can  make  is  to  say  they  are  too  late,  and  direct  the 
dismissal  of  their  bill. 


il  Ul       I^  *^^  Estate  of  Gen.  William  H.  Blair,  deceased. 

Appeal  of  Frank  P.  Blair. 

Equity — Specific  performance —  Vendor  and  vendee — Tnlerest  oh  purchase 
money — Costs, 

B.  and  his  son  owned  two  tiundred  and  sixty  acres  of  land.  In  1887  B. 
agreed  in  writing  to  sell  the  whole  two  hundred  and  sixty  acres  to  F., 
a  corporation,  for  the  sum  of  $5,200.  F.  took  possession  of  the  land  and 
proceeded  to  take  from  it  ore  and  timber.  B.  died  in  1888  leaving  his 
son  as  his  only  heir.  The  son  became  administrator  of  his  father's  estate. 
In  1889  the  son  brought  an  action  of  ejectment  against  F.,  and  secured  a 
verdict  in  May,  1891.  Judgment  on  the  verdict  was  suspended  until  F. 
should  begin  proceedings  for  specific  performance  ic  the  orphans^  court. 
It  was  ordered  that  F.  should  commence  such  proceedings  within  sixty 
days,  and  prosecute  them  to  final  hearing  within  six  months,  unless  the  time 
was  enlarged.  F.  ignored  the  order,  and  did  not  file  a  petition  for  speci- 
fic performance  until  more  than  twenty-five  months  after  the  time  allowed 
for  filing  it  had  expired.  A  master  was  appointed  by  the  orphans*  court, 
and  his  findings,  approved  by  the  court,  were,  in  effect,  that  B.'s  son  was 
able  to  caiTy  out  the  contract  made  by  B.  The  court  accordingly  entered 
a  decree  that  B.^s  son  should  within  thirty  days  deliver  a  deed  of  the 
land  to  F.  It  was  also  decreed  that  if  it  was  impossible  for  the  estate  to 
make  the  deed  within  the  time  designated,  the  case  should  be  referred 
l)ack  to  the  master  to  ascertain  the  exact  quantity  of  land  B.  had  title  to, 
and  the  due  proportion  of  the  purchase  money,  without  intei*e8t,  which 
should  be  paid  on  such  pait.  F.  appealed  from  this  decree,  but  tlie  appeal 
was  quashed  in  the  ground  that  the  decree  was  not  final.  The  deed  by 
F.  was  not  filed  within  thirty  days  from  the  decree,  but  it  was  subsequently 
executed  and  pi-esented  to  the  master.  The  court  below  held  that  the 
deed  for  the  whole  tract  was  not  tendered  in  time,  and  entered  a  decree 
requiring  B.^s  son  as  administrator  to  convey  only  the  land  which  his 
father  owned  at  the  time  of  his  death.  Eeld,  (1)  that  the  final  decree 
was  erroneous;  (2)  that  the  court  should  have  allowed  the  deed  filed 
altar  the  expiration  of  thirty  days  the  efi^t  which  it  would  have  been 
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entitled  to  if  it  had  been  filed  within  the  time  named  in  the  preliniinarj 
decree ;  (3)  that  interest  shouki  have  been  allowed  upon  the  purchase 
money  from  the  date  of  the  conti*act ;  (4>  that  the  costs  should  l>e  equally 
divided  between  the  parties. 

Argued  April  24, 1896.  Appeal,  No.  323,  Jan.  T.,  1896,  by 
Frank  P.  Blair,  from  decree  of  O.  C.  Centre  Co.,  on  petition 
for  specific  performance.  Before  Sterrett,  C.  J.,  McCollum, 
MrrcHBLL,  Dean  and  Fell,  J  J.    Reversed. 

Petition  for  specific  performance.  From  the  record  it  ap- 
peared that  various  orders  and  decrees  were  made  from  time  to 
time  by  different  judges. 

The  facts  are  briefly  as  follows :  On  August  18, 1887,  Gen- 
eral William  H.  Blair,  the  decedent,  gave  to  the  Bellefonte 
Furnace  Company,  the  petitioners,  in  writing,  the  refusal  or 
option,  for  the  period  of  sixty  days,  to  purchase  from  him  a 
tract  of  land  situate  in  Half  Moon  township.  Centre  county.  Pa., 
containing  260  acres  or  thereabouts,  for  the  sum  of  ^,200,  with 
a  provision,  therein  to  the  effect  that  whenever  the  purchasers, 
by  the  sale  of  the  surface  of  said  land,  iron  ore  or  timber  thereon, 
should  be  reimbursed  the  said  sum  of  #5,200,  then  he  should 
become  the  owner  of  an  undivided  one  half  interest  in  what 
remained  unsold ;  his  interest  in  the  iron  ore  to  be  accounted 
for  at  twelve  and  one  half  cents  per  gross  ton  as  royalty;  the 
furnace  company  to  have  the  right  of  entry,  within  the  sixty 
days,  for  tlie  pui-pose  of  testing  for  iron  ore  thereon.  In  pxir- 
suance  of  this  contract  the  furnace  company  went  into  posses- 
sion, sank  certain  test  pits  for  ore  and  made  valuable  improve^ 
ments  upon  said  land,  and  while  there  was  no  specific  election 
on  the  part  of  the  furnace  company  to  accept  the  land  under 
the  option,  the  parties  acted  as  if  it  had  been  accepted  and  dealt 
with  each  other  upon  that  basis.  No  legal  tender  was  ever 
made  of  the  purchase  money,  but  the  purchasers  signified  to 
Mr.  Blair,  their  readiness,  and  offered  to  pay  the  purchase  money 
upon  title  being  made  in  pursuance  of  the  contract,  desiring  to 
have  the  title  in  order  to  place  upon  this  and  their  other  prop- 
erty a  contemplated  mortgage  for  one  hundred  thousand  dollars. 
The  evidence  shows  that  while  Mr.  Blair  treated  this  tract  of 
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land  as  his  own,  that  the  title  to  a  part  theieof,  to  wit:  That 
portion  included  within  the  lines  of  the  Josiah  Lamboome  sur- 
vey, was  in  his  son,  Frank  P.  Blair,  who  is  his  administrator 
and  the  respondent  in  this  proceeding,  and  the  title  to  another 
portion  thereof  was  in  William  Lytle,  to  whom  he  had  sold  it 
by  article  of  agreement ;  that  he  had  an  understanding  with 
his  son  to  join  in  a  conveyance,  and  with  said  Lytle  for  his  title, 
if  necessary,  but  objected  to  passing  the  title  on  account  of  the 
intention  of  tlie  furnace  company  of  including  the  premises  in 
the  mortgage,  on  the  theory  that  the  mortgage  would  interfere 
with  his  reserved  rights  in  the  property.  Mr.  Blair  died  in 
1888,  intestate,  leaving  to  survive  him,  his  widow  and  one  son, 
the  said  Frank  P.  Blair,  thus  vesting  in  said  Frank  P.  Blair 
the  legal  title  to  the  land  agreed  to  be  conveyed  to  the  furnace 
company,  subject  only  to  the  right  of  dower  therein  in  the 
decedent's  widow. 

On  the  16th  of  April,  1889,  Frank  P.  Blair  brought  an  action 
of  ejectment  against  the  furnace  company,  to  No.  819,  April 
term,  1889,  in  the  court  of  common  pleas,  of  Centre  county,  for 
the  260  acres  of  land  in  question.  The  case  was  tried  May  5, 
1891,  when  the  defendants,  by  way  of  defense,  claimed  title 
under  the  option  contract,  the  offer  of  which  was  objected  to 
and  excluded  by  the  court  on  the  ground  that  the  orphans* 
court  alone  had  jurisdiction  over  such  contracts  and  a  verdict 
was  taken  for  the  plaintiff.  On  the  6th  of  May,  1891,  a  rule 
for  new  trial  was  granted,  which,  on  the  24th  of  July,  1893, 
was  overruled  by  Judges  Fubst  of  the  47  th,  and  Babkbb  of 
the  49th  judicial  districts,  before  whom  it  was  heard,  who  made 
decree,  allowing  defendants  sixty  days  within  which  to  insti- 
tute proceeding  for  specific  performance  in  the  orphans'  court, 
aud  provided  that  no  judgment  be  entered  upon  the  verdict, 
except  upon  application  to  the  court.  On  the  26th  of  August, 
1898,  the  Bellefonte  Furnace  Company  filed  in  the  orphans' 
court  of  Centre  county  their  petition  for  specific  performance 
of  said  contract,  to  which  petition,  respondent  made  answer  to 
the  effect  that  the  contract  in  question  was  a  mere  option  for 
sixty  days,  not  accepted,  nor  purchase  money  paid  or  tendered, 
and  denying  petitioners'  right  to  specific  performance.  At  the 
same  time  the  respondent,  as  an  individual,  represented,  that 
while  under  no  obligation,  either  as  an  individual  or  adminis- 


Digitized  by 


Google 


BLAIB'S  ESTATE.    BLAIR'S  APPEAL.  585 

1897.]  Opinion  of  Court  below. 

trator  to  do  so,  he  was  willing  to  convey  said  land  to  the  peti- 
tioners, including  the  part  owned  by  him  individually,  as  well 
as  that  inherited  from  his  father,  upon  their  paying  the  stipu- 
lated price  of  $5,200,  with  interest.  On  the  27th  of  November, 
1893,  Clement  Dale,  Esq.,  was  appointed  examiner  and  master 
to  report  the  facts  to  the  court,  and  to  suggest  a  decree,  who 
made  report  the  6th  of  December,  1894,  finding  from  the  facts 
that  the  land  agreed  to  be  conveyed  by  the  option  contract  con- 
tained 270  acres  113  perches ;  that  the  title  to  about  one  half 
of  this  land  was  vested  in  the  decedent  and  the  other  one  half 
in  his  son,  Frank  P.  Blair ;  that  prior  to  the  making  of  the 
option  contract,  the  decedent  had  sold  to  one  William  Lytle 
132  acres  of  the  land  in  question ;  that  subsequent  to  his  death 
a  release  had  been  procured  from  said  William  Lytle  to  said 
Frank  P.  Blair,  vesting  title  in  him ;  and  that  he,  the  said  Frank 
P.  Blair,  could,  as  he  proposed  in  his  answer  to  the  petition 
and  in  his  testimony,  make  title  to  the  entire  tract,  and  he 
recommended  a  decree  that  as  an  individual,  and  as  adminis- 
trator and  sole  heir  at  law  of  his  father,  he  make  deed,  therefor, 
to  the  Bellefonte  Furnace  Company,  reserving  such  rights  as 
were  contemplated  in  the  option  contract,  and  that  the  furnace 
company,  within  ten  days  from  the  receipt  of  notice  of  the 
preparation  of  said  deed,  pay  to  him  the  sum  of  $5,200,  with- 
out interest,  the  costs  to  be  equally  divided  between  them. 
Exceptions  were  filed  to  this  report  before  the  master,  which 
were  overruled  by  him,  and  the  same  were  subsequently  renewed 
in  court ;  they  alleged  various  errors  of  law  and  fact  made  by 
the  master.  The  exceptions  were  argued  on  the  4th  of  Janu- 
ary, 1895,  before  the  then  president  judge  of  the  court,  the 
Honorable  A.  O.  Fubst,  who  filed  an  opinion  thereon,  in  which 
he  briefly  considered  the  rights  and  equities  of  the  parties, 
and  in  favor  of  the  petitioners  held  that  the  facts,  as  to  the  offer 
of  payment  of  the  purchase  money,  under  the  circumstances, 
were  equivalent  to  a  tender  thereof,  and  considering  the  condi- 
tion of  the  title,  that  the  purchaser  ought  not  to  be  required  to 
pay  interest  upon  the  purchase  money ;  and  decided  in  favor  of 
the  estate,  by  allowing  it  to  have  the  benefit  of  securing  title 
from  William  Lytle  and  Frank  P.  Blair,  so  as  to  enable  the  con- 
veyance to  be  made  of  the  entire  tract  agreed  to  be  conveyed 
under  the  option  contract,  and  in  accordance  with  said  option 
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the  court  on  the  5th  of  January,  1895,  made  decree  as  follows, 
namely :  "  Decree.  And  now,  January  5, 1895,  the  above  cause 
came  on  to  be  heard  upon  exceptions  to  the  master's  report  and 
the  same  was  duly  argued  by  coimsel,  and  after  consideration 
thereof,  the  court  do  award  and  decree  specific  performances  of 
said  contract  of  August  17, 1887,  in  manner  following : 

"  1.  The  estate  of  Gen.  W.  H.  Blair  is  allowed  thirty  days 
from  this  day  to  obtain  a  good  and  sufficient  title  to  all  of  the 
land  therein  described,  and  thereupon  shall^  within  said  period, 
prepare  and  file  in  the  orphans'  court  a  good  and  sufficient  deed 
conveying  to  the  petitioners  a  fee  simple  clear  of  all  encum- 
brances, a  good  and  sufficient  title  to  the  lands  in  said  contract 
mentioned  and  being  specifically  described  by  metes  and  bounds 
in  the  decree  submitted  by  the  master,  subject  only  to  the  reser- 
vation contained  in  said  written  contract,  and  upon  notice  of 
the  filing  thereof,  petitioners  shall  thereupon  pay  into  the  or- 
phans' court  and  subject  to  the  order  of  the  court,  without  lia- 
bility to  costs  or  poundage,  the  sum  of  $5,200,  and  thereupon 
the  said  court  shall  name  and  file  a  formal  decree  in  specific 
performance  of  said  contract  according  to  the  true  intent  and 
meaning  thereof. 

^^  2.  If,  within  said  time,  it  shall  be  impossible  (by  reason  of 
inability  to  obtain)  for  the  estate  of  Gen.  W.  H.  Blair  to  make 
such  conveyance  of  title  as  is  provided  in  the  first  section  of 
this  decree,  the  petitioners  having,  in  open  court,  assented  to 
an  election  and  willingness  to  take  title  to  such  part  as  Gen. 
W.  H.  Blair  had  title  at  the  date  of  the  agreement,  then  the 
case  to  be  referred  back  to  the  master  to  ascertain  the  exact 
quantity  of  land  to  which  the  estate  of  Gen.  W.  H.  Blair  had 
title  at  the  date  of  contract  and  at  the  time  of  his  death.  Also 
to  ascertain  the  due  proportion  of  the  purchase  money,  without 
interest,  which  should  be  paid  for  such  part.  Said  calculation 
to  be  made  upon  the  basis  of  4(5,200  for  the  net  amount  of  land 
contained  and  described  with  the  boundaries  set  out  in  the 
aforesaid  agreement,  and  to  report  the  same  to  the  court  within 
thirty  dajrs  after  the  reference  back  to  the  master,  and  the  court, 
shall  thereupon  make  a  formal  decree  in  specific  performance 
of  the  contract  so  far  as  the  same  can  be  specifically  enforced, 
as  aforesaid,  reserving  to  the  grantee  or  grantees  in  said  con- 
tract any  right  of  action  he  or  they  may  have  at  law  or  in  equity 
for  breach  of  contract  as  aforesaid. 
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-  "  3.  All  costs  now  accrued  to  be  paid  by  the  parties  in  equal 
proportion  as  decreed  by  the  master,  including  the  master's  fee 
of  $100.  All  future  costs  which  may  be  incurred  to  be  paid 
by  the  estate  of  Gen.  W.  H.  Blair. 

"  4.  The  purchase  money,  when  paid  into  the  orphans'  court, 
shall  be  paid  out  upon  the  written  order  of  the  court  only,  or 
shall  be  retained  by  the  court  until  the  equities  arising  out  of 
this  contract  shall  be  fully  adjusted  by  the  decree  of  the  said 
court." 

This  decree,  as  will  be  seen,  was  so  drawn  as  to  enable  the 
^idministrator,  who  is  the  sole  heir  of  the  decedent,  to  procure 
the  outstanding  title  of  William  Lytle  and,  as  administrator 
and  an  individual,  file  deed  for  the  entire  tract  of  land,  and 
gave  him  thirty  days  therefrom  to  do  so,  in  which  case  the  pe- 
titioner should  pay  into  court  the  consideration  or  sum  of  $5,200, 
without  interest,  in  which  case  a  formal  decree  in  specific  per- 
formance of  contract  should  thereupon  be  made.  And  it  further 
provided  that,  in  case  it  was  "  impossible  by  reason  of  inability 
to  obtain  title  "  for  the  administrator  to  thus  convey,  that  then 
the  case  "  be  referred  back  to  the  master  to  ascertain  the  exact 
quantity  of  land  to  which  the  estate  of  Gen.  W.  H.  Blair  had 
title  at  the  date  of  contract  and  at  the  time  of  his  death.  Also 
to  ascertain  the  due  proportion  of  the  purchase  money,  with- 
out interest,  which  should  be  paid  for  such  part."  Respondent, 
however,  saw  fit  to  decline  the  privilege  afforded  him  of  filing 
a  deed  for  the  entire  tract  within  thirty  days,  and  took  an  ap- 
peal to  the  Supreme  Court  from  the  decree  made  as  aforesaid, 
which  Court,  after  argument,  refused  to  pass  upon  the  errors 
complained  of  because  the  order  appealed  from  was  but  an  in- 
terlocutory decree,  and  sent  the  case  back  to  the  lower  court  to 
be  proceeded  with  to  final  decree  and  adjudication.  In  accord- 
ance with  said  decree  the  record  was  returned  from  the  Supreme 
Court,  and  on  the  26th  day  of  June,  1895,  the  court  made  the 
order  referring  the  matter  back  to  the  master  to  ascertain  the 
quantity  of  land  to  which  the  estate  could  make  title  and  the 
proportionate  part  of  the  purchase  money  to  be  paid  on  account 
thereof  in  pursuance  of  the  decree  of  January  6,  1896,  who, 
after  taking  testimony,  made  report  on  January  3, 1896,  finding 
that  the  estate  could  only  make  title  to  sixty  acres  of  the  land 
in  question,  and  that  the  proportionate  part  of  the  $6,200  of 
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pui'chase  money  to  be  paid  on  account  thereof  was  $1200,  and 
recommended  the  following  decree,  to  wit : 

"DECBEB. 

"And  now,  January  8,  1896,  it  is  ordered,  adjudged  and 
decreed  that  the  petitioners,  to  wit:  the  Bellefonte  Furnace 
Company,  pay  into  the  orphans'  court  of  Centre  county  the 
sum  of  twelve  hundred  ($1,200)  dollars,  not  to  be  paid  out 
only  upon  the  written  order  of  the  court,  and  shall  be  retained 
by  the  court  until  the  equities  arising  out  of  this  contract  shall 
be  fully  adjusted  by  the  decree  of  the  said  court  And  further, 
that  the  said  Frank  P.  Blair  make,  execute  and  deliver  to  the 
Bellefonte  Furnace  Company  a  deed  for  all  that  certain  tract 
of  land  containing  sixty  (60)  acres,  to  which  the  said  William 
H.  Blair  had  title  during  his  lifetime." 

To  this  report  both  the  petitioners  and  the  respondent  filed 
exceptions,  which  were  disposed  of  by  Gordon,  P.  J.  of  the 
46th  judicial  district  in  the  following  opinion : 

The  case  is  now  before  us  for  final  deci-ee,  and  the  first  ques- 
.  tion  to  be  considered  is  the  extent  to  which  our  investigations 
should  go ;  that  is  to  say,  whether  we  should  review  the  case 
from  tlie  beginning,  regardless  of  the  decree  of  his  Honor,  Judge 
FuRST,  of  January  5, 1896,  as  claimed  by  the  respondent,  or 
consider  all  matters  up  to  the  making  of  that  decree  adjudicated 
so  far  as  the  lower  court  is  concerned,  as  claimed  by  petitioners. 
We  are  of  the  opinion  the  latter  contention  is  correct  and  that 
the  investigation  should  be  confined  to  the  matters  submitted 
to  the  master  on  the  second  reference  and  to  the  exceptions 
filed  to  his  report  thereon.  We  have  no  right  to  review  the 
case  as  presented  to  the  court  resulting  in  the  former  decree. 
That  is  a  matter  exclusively  for  the  higher  court.  The  appeal 
heretofore  taken  was  for  that  purpose.  The  Supreme  Court 
did  not  refuse  to  pass  upon  the  errors  complained  of,  but  merely 
postponed  consideration  of  the  same  until  final  decree  was  made 
disposing  of  the  case.  If  the  higher  court  would  consent  to 
review  each  interlocutory  decree  as  made  in  the  progress  of  a 
trial,  there  might  be  as  many  appeals  as  there  are  steps  taken. 
After  the  decree  in  the  present  issue  is  made,  either  party  can 
have  the  entire  case  reviewed  on  appeal,  and  all  errors  com* 
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plained  of  in  the  yarious  decrees  made  during  its  progress  cor- 
rected. Being  of  this  opinion,  we  decline  to  consider  any  of 
the  questions  inyolved  in  the  issues  heretofoi*e  disposed  of  by 
the  couit,  and  express  no  opinion  whatever  thereon.  But, 
assuming  the  decree  of  January  6, 1896,  is  just  and  correct,  will 
confine  our  investigation  to  the  issue  raised  by  the  exceptions 
taken  to  the  master's  second  report,  just  as  if  said  decree  was 
a  final  adjudication  of  the  case  up  to  that  point,  which  it  will  be, 
unless  reversed  on  appeal  by  a  higher  court. 

From  this  the  conclusion  follows  that  respondent's  first  four- 
teen exceptions,  raising  questions  involved  in  the  prior  disposi- 
tion of  the  case,  must  be  and  they  are  hereby  overruled.  The 
issue  is  confined  to  the  master^s  second  report.  This  case  was 
referred  back  to  him  "  to  ascertain  the  exact  quantity  of  land 
to  which  the  estate  of  Gen.  W.  H.  Blair  had  title  at  the  date  of 
the  contract  and  at  the  time  of  his  death.  Also  to  ascertain  the 
due  proportion  of  the  purchase  money,  without  interest,  which 
should  be  paid  for  such  part."  Before  considering  the  excep- 
tions taken  to  the  master's  findings  as  set  forth  in  his  report, 
we  feel  it  our  duty  to  notice  the  following  points  made  by  the 
respondent's  counsel,  on  account  of  which  we  are  asked  to  grant 
i-elief,  viz :  1st.  That  the  provision  in  the  first  section  of  the 
decree  limiting  the  estate  to  thirty  dajrs  in  which  to  procure 
title  and  file  deed  is  unjust.  2d.  That  the  time  for  filing  deed 
should  be  extended,  and  the  decree  so  modified  that  the  deed 
filed  with  the  master  November  28, 1895,  dated  November  13, 
1896,  may  be  considered  as  filed  in  time.  And  3d.  That  the 
case  was  improperly  sent  back  to  the  master,  because  the  emer- 
gency upon  the  happening  of  which  it  was  to  be  sent  had  not 
arisen — that  is  to  say,  it  was  not  "  impossible  (by  reason  of  ina- 
bility to  obtain  title)  for  the  estate  of  Gen.  W.  H.  Blair  to  make 
such  conveyance  of  title  as  is  provided,"  but  on  the  contrary 
that  it  acquired  the  necessary  outstanding  title,  and  refused  to 
file  deed,  not  because  of  inability  to  make  title,  but  in  order  to 
have  the  action  of  the  court  reviewed  on  appeal. 

In  our  opinion  these  points  are  not  well  taken.  It  is  sufiS- 
cient  answer  to  the  first  to  say  that  if  the  order  limiting  the 
estate  to  thirty  days  in  which  to  procure  title  and  file  deed  is 
illegal  and  unjust,  the  same  can  be  corrected  on  appeal.  To 
tixe  second,  tiiat  we  are  powerless  to  afford  the  relief  asked. 
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The  decree  being  regular  upon  its  face,  and  the  term  at  which 
it  was  made  having  ended,  it  could  not  subsequently  be  modi- 
fied or  changed :  Ullery  v.  Clark,  18  Pa.  148 ;  Mather's  Ex'r  v. 
Patterson,  33  Pa.  487  ;  King  v.  Brooks,  72  Pa.  368.  As  to  the 
third  point,  we  think  the  case  was  properly  sent  bcwk  to  the 
master.  This  was  the  only  proper  way  to  bring  about  the  final 
determination  of  the  case.  The  excuse  that  the  reason  the  deed 
was  not  filed  was  because  of  the  appeal  to  the  Supreme  Court, 
is  not  a  valid  one.  The  deed  was  not  only  not  filed  within 
thirty  dajna  from  the  decree  as  provided  therein,  but  it  was 
delayed  till  after  the  expiration  of  thirty  dajrs  from  the  return 
of  tlie  record  from  the  Supreme  Court,  and  until  the  case  had 
been  referred  back  to  the  master,  and  he  was  proceeding  there- 
with. The  deed  could  have  been  filed  within  the  limited  period 
upon  such  terms  and  conditions  as  would  not  only  not  have 
prejudiced,  but  have  secured  the  rights  of  the  estate,  notwith- 
standing the  appeal.  It  could  have  thus  been  done  as  safely  as 
when  subsequently  filed  before  the  master,  or  as  it  could  be  done 
now. 

Looking  at  the  case  as  developed  by  the  testimony,  we  are 
convinced  the  conclusion  of  the  court  to  permit  the  estate,  as 
proposed  by  the  administrator  in  his  answer,  to  procure  the 
necessary  outstanding  title  and  file  deed  for  the  land  covered 
by  the  contract,  with  same  effect  as  if  the  decedent  had  been 
vested  with  the  title  at  the  time  of  mal^g  it,  was  just  and  right, 
and  it  is  to  be  i*egretted  that  the  administiutor  did  not  seize  the 
opportunity  thus  afforded,  of  taking  advantage  of  it  and  of, 
thereby,  reaping  the  benefit  of  the  portion  of  the  decree  made 
in  favor  of  the  estate,  by  filing  deed  in  compliance  with  it.  At 
the  time  of  the  death  of  Gen.  Blair,  the  title  to  a  portion  of  the 
land  agreed  by  him,  by  the  option  contract,  to  be  conveyed,  was 
in  Flunk  P.  Blair,  his  administrator  and  sole  heir  at  law,  and 
the  equitable  title  to  another  portion  thereof  was  in  William 
Lytle,  who  by  quitclaim  deed,  dated  November  12, 1895,  recon- 
veyed  the  same  to  him.  But  while  he  was  thus  permitted,  he 
was  not  required,  as  an  individual,  to  join  with  himself  as  admin- 
istrator, in  a  conveyance,  and  thereby  part  with  the  title  to  his 
own  as  well  as  tlie  estate's  portion  of  the  land,  and  having 
elected  not  to  do  so  must  run  the  risks  and  take  the  conse- 
quences whatever  they  may  be.         .  .  . 
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The  question  retoains,  what  portion  of  the  land  contracted  to 
be  sold  shall,  in  accordance  with  the  decree  of  the  5th  of  Janu- 
ary, 1896,  be  ordered  and  directed  to  be  conveyed  by  the  admin- 
istrator by  final  decree  of  specific  performance.  Manifestly  it 
is  only  that  portion  thereof  which  the  decedent  owned  at  the 
time  of  his  death,  and  which  his  administrator  can  be  required 
by  a  decree  of  court  to  convey.  As  before  stated,  the  first  sec- 
tion of  the  decree  authorized  the  administrator  to  procure  the 
necessary  titles  and  convey  the  whole  of  the  land  called  for  in 
the  contract  of  sale.  It  was  optional  with  him  to  do  so  or  not 
as  the  inter^ts  of  the  estate  might  dictate.  But  not  so  aa  to 
the  portion  actually  owned  by  the  decedent ;  as  to  this,  a  con- 
veyance by  the  administrator  could  be  enforced  by  attachment 
or  otherwise,  and  would  not  be  optional  on  his  part.  The  sec- 
ond section  o!  the  decree  was  intended  to  meet  the  very  emer- 
gency that  arose,  to  wit :  The  inability  or  failure  of  the  estate 
to  thus  procure  title  and  convey  the  entire  tract,  and  provided 
that  in  that  event  the  specific  performance  should  be  confined 
to  the  portion  owned  by  the  estate,  and  that  the  purchase  money 
to  be  paid  be  proportionably  reduced.  True,  as  claimed  by 
respondent's  counsel,  this  was  only  to  be  done  in  case  it  became 
"  impossible  "  for  the  estate  to  convey  "  by  reason  of  inabilitj^ 
to  obtain  title,"  and  the  respondent  claims  in  his  answer  and 
evidence  such  title  could  be  conveyed.  But  the  fact  remains 
such  conveyance  was  not  filed  as  required  by  decree.  The  fail- 
ure to  file  deed,  which  was  optional,  can  properly  be  taken  as 
evidence,  either  of  inability  or  unwillingness  to  do  so.  What 
portion  of  the  tract  then  did  the  decedent  own?  The  decree 
covers  not  only  what  he  owned  at  the  time  the  contract  was 
made,  but  also  what  he  subsequently  acquired.  If  one  agrees 
to  sell  land  to  which  he  does  not  have  title  his  subsequent 
acquisition  of  title  enures  to  the  benefit  of  his  vendee.  It  is 
claimed  that  decedent  had  arranged  orally  with  William  Lytle, 
to  whom  he  had  sold  by  articles  of  agreement  one  hundred  and 
thirty-two  acres  of  the  land  in  question,  and  with  his  son, 
Frank  P.  Blair,  who  was  the  owner  of  the  portion  thereof 
embraced  within  the  lines  of  the  Josiah  Lamboume  survey,  that 
they  should  convey  to  him  in  case  it  was  necessaiy  in  order  to 
comply  with  the  option  contract.  But,  in  our  opinion,  these 
oral  contracts  did  not  vest  title  in  the  decedent.    No  ponsider- 
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ation  was  paid,  improvements  made,  or  possession  taken  in  pur> 
suance  of  them.  No  such  oral  contracts  were  proved  as  would 
justify  a  chancellor  in  decreeing  their  specific  performance.  The 
decedent  could  not  have  enforced  them  in  his  lifetime,  and  his 
administrator  being  equaUy  powerless  to  do  so,  cannot  be 
required  by  a  specific  performance  decree  to  do  so. 

The  evidence  does  show,  however,  which  the  master  seems 
to  have  overlooked,  that  by  agreement  in  writing,  dated  Novem- 
ber 14,  1887,  the  decedent  repurchased  from  William  Lytle  a 
portion  of  the  land  previously  sold  him  by  articles  of  agreement. 
The  notes  of  evidence  state  that  it  was  for  sixty-eight  acres. 
The  agreement  was  not  produced  at  the  argument,  and  has 
become  lost  or  mislaid.  The  respective  attomejrs,  however, 
upon  their  attention  being  called  to  it,  admit  the  existence  of 
such  agreement ;  that  it  was  offered  in  evidence ;  and  in  order 
to  avoid  the  necessity  and  delay  of  again  sending  the  case  to 
the  master  to  ascertain  the  quantity  of  land  owned  by  the 
estate  in  accordance  with  these  views,  have  agreed  that,  exclud- 
ing from  the  land  agreed  to  be  sold  by  the  option  contract  the 
balance  or  portion  remaining  in  William  Lytle,  after  deducting 
from  his  purchase  the  portion  sold  back  to  decedent  as  afore- 
•said,  and  the  portion  included  within  the  lines  of  the  Lamboume 
warrant,  owned  by  F.  P.  Blair,  there  would  remain  thereof  one 
hundred  and  two  acres  and  ninety  perches,  described  as  in  draft 
hereto  attached,  with  tlie  signatures  of  said  attomejrs  appended. 
Inasmuch  as  William  Lytle  had  but  an  equitable  title  to  the 
land  purchased  by  him,  the  agreement  of  November  14, 1887, 
which  he  evidently  refers  to  in  his  testimony,  and  seems  to 
recite  in  his  quitclaim  deed  of  November  12, 1895,  would  vest 
in  William  H.  Blair  valid  and  legal  title  to  the  portion  of  the 
land  which  it  calls  for,  which  is  included  within  the  lines  of 
the  Blair  warrant,  the  legal  title  to  which  remained  in  William 
H.  Blair,  and  that  for  the  one  hundred  and  two  acres  and  ninety 
perches  the  administrator  can  now  make  title. 

From  this  the  conclusion  follows  that  the  report  of  the  mas- 
ter as  to  the  quantity  of  land  owned  by  the  estate  and  the  pro- 
portion of  purchase  money  to  be  paid  therefor,  is  incorrect 
We  find  from  the  testimony  that,  as  before  stated,  the  quantity 
of  land  owned  by  the  estate  is  one  hundred  and  two  acres  and 
ninety  perches  (a  specific  description  of  which  will  be  found 
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in  the  decree  hereto  appended),  and  basing  the  value  of  tlie 
entire  tract  of  two  hundred  and  seventy  acres  and  one  hundred 
and  thirteen  perches  at  $5,200,  calculate  and  fix  its  value,  or 
proportionate  part  of  purchase  money  to  be  paid  by  petitioners 
therefor  (without  interest,  as  provided  in  the  decree),  at  the 
sum  of  $1,974. 

But  one  question  remains  to  be  considered,  which  is  the  objec- 
tion made  by  petitioners  on  account  of  the  fact  that  the  prem- 
ises agreed  to  be  conveyed  being  bound  by  the  lien  of  a  mortgage 
entered  prior  to  the  making  of  the  option  contract,  title  under 
this  proceeding  cannot  be  made  clear  of  that  incumbrance. 
We  overrule  this  exception  for  two  reasons :  1st.  Because  from 
the  fact  that  we  find  that  the  purchase  money  to  be  paid  is 
$2,562,  instead  of  $1,200,  as  fixed  by  the  master,  the  objection 
may  be  removed  by  the  application  of  the  same  to  the  incum- 
brance. And  2nd.  If  not  thus  removed,  we  do  not  think  peti- 
tioners can  raise  the  question,  for  the  reason  that  they  are  the 
applicants  for  the  decree  of  specific  performance.  As  we  have 
hereinbefore  explained,  petitioners  are  entitled  to  receive  under 
this  proceeding  all  the  title  held  by  the  decedent  at  the  making 
of  the  option  contract  and  which  he  subsequently  acquired. 
The  administrator  cannot  be  required  to  make  that  title  good. 
When  it  was  found  that  the  estate  could  not  make  a  good  title, 
clear  of  incumbrances,  to  petitioners,  they  had  the  right  to  elect 
to  either  accept  the  title  to  the  extent  that  it  could  be  made,  as 
they  did,  or  to  rescind  the  contract  and  seek  a  remedy  for  its 
breach.  But  having  elected  to  accept  under  the  contract,  they 
must  take  title  in  the  best  and  most  complete  form  in  which  it 
is  possible  for  the  administrator  to  give  it  to  them.  We  are 
not  informed  as  to  the  condition  of  the  estate,  whether  solvent 
or  not.  Petitioners  cannot  demand  of  the  respondent  that 
which  he  cannot  give  them  as  administrator.  But  if  they  can- 
not be  protected  by  the  application  of  the  purchase  money  under 
the  order  of  the  court,  if  there  be  any  other  remedy,  by  subro- 
gation or  otherwise,  it  will  be  their  right  and  privilege  to  seek  it. 

To  the  extent  that  the  foregoing  views  are  in  line  with  and 
responsive  to  the  various  exceptions,  we  sustain  the  same,  and 
so  far  as  in  opposition  thereto  overrule  them,  without  consider- 
ing them  in  detail.  And  note  an  exception  both  to  petitioners 
and  respondent. 

Vol.  cLxxvni— 38 
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DECBEE. 

Therefore  now,  March  27, 1896,  in  accordance  with  the  fore- 
going opinion,  it  is  ordered,  adjudged  and  decreed  as  follows, 
viz: 

1.  That  within  five  days  from  the  filing  hereof  said  Frank  P, 
Blair,  administrator  of  William  H.  Blair,  deceased,  shall  exe- 
cute and  file  in  the  orphans'  court  of  Centre  comity  a  good  and 
sufficient  deed  conveying  to  the  petitioners,  the  Bellefonte  Fur- 
nace Company,  their  successors  and  assigns,  in  fee  simple,  all 
that  certain  tract  or  piece  of  land  situate  in  Half  Moon  town- 
ship. Centre  county.  Pa.,  bounded  and  described  as  follows,  viz : 
Beginning  at  the  north  comer  thereof,  thence  by  land  of  Mat- 
tern  brothers  south  forty-one  degrees  and  fifteen  minutes  east 
one  hundred  and  seventy-three  and  five  tenths  perches  to  post, 
thence  by  land  formerly  of  William  Lytle,  now  of  F.  P.  Blair, 
south  fifty-one  degrees  west  one  hundred  perches  to  post,  thence 
by  line  of  Josiah  Lamboume  warrant,  owned  by  F.  P.  Blair, 
north  fifty-one  degrees  and  fifteen  minutes  west  one  hundred 
and  seventy-three  and  five-tenths  perches  to  post,  thence  by  land 
of  S.  T.  Gray  north  fifty-one  degrees  east  eighty-nine  and  twenty- 
five  one  hundredth  perches  to  place  of  beginning,  containing 
one  hundred  and  two  acres  and  ninety  perches.  Said  convey- 
ance to  be  made  excepting,  reserving  and  subject  to  all  the  rights 
and  privileges  mentioned  and  reserved  to  William  H.  Blab:,  his 
heirs  and  assigns,  in  the  said  option  contract  of  August  18, 
1887,  entered  into  and  given  by  him  to  the  said  Bellefonte  Fur- 
nace Company,  excepting  the  sum  of  money  for  which  said  fur- 
nace company  shall  be  reimbursed  shall  be  the  said  sum  of 
$1,974  instead  of  $5,200,  as  therein  provided.  Deed  to  be 
delivered  to  petitioners  only  upon  the  order  of  said  court. 

2.  That  within  five  days  from  notice  of  the  filing  of  said  deed 
the  Bellefonte  Furnace  Company,  the  petitioners,  shall  pay  into 
the  said  orphans'  court  of  Centre  county  the  sum  of  $1,974, 
without  liability  to  costs  or  poundage,  subject  to  the  order  of 
court,  the  same  to  be  retained  until  the  incumbrances  upon  the 
premises  in  question  are  removed,  and  the  equities  arising  out 
of  the  contract  in  question  shall  be  fully  adjusted  by  the  coiurt 
Said  money  to  be  subject  to  the  order  of  the  court,  and  appro- 
priated or  paid  out  only  upon  its  order,  after  notice  to  parties 
interested  and  hearing  had. 
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8.  Nothing  herein  contained  shall  be  taken  or  construed  as 
in  any  manner  taking  from  the  said  Bellefonte  Furnace  Com- 
pany, their  successors  or  assigns,  as  grantees  in  said  option  con- 
tract, or  as  affecting,  any  right  of  action  at  law  or  in  equity, 
which  they  may  have  for  or  on  accoimt  of  any  breach  thereof, 
as  set  forth  in  the  decree  of  January  5, 1895. 

4.  As  provided  in  the  said  decree,  all  costs,  including  mas- 
tei*s  fees,  incurred  subsequent  thereto,  shall  be  paid  by  the 
estate  of  W.  H.  Blair,  deceased. 

Frank  P.  Blair,  administrator  and  heir  at  law  of  Gen.  Wm. 
H.  Blair,  appealed  from  this  decree. 

Error  aBsigned  among  others  was  decree  of  the  court. 

EllU  L,  Orvia  and  Samuel  ChiBtine  Thompson^  with  them  Cat- 
vi7i  M.  Bowery  for  appellant. — If  an  option  is  given,  which  is  to 
be  accepted  by  payment  within  a  given  time,  then  the  time  of 
payment  is  certainly  essential ;  in  fact,  payment  is  a  condition 
precedent  to  the  vesting  of  any  right  in  the  vendee :  Pomeroy 
on  Contracts,  sec.  387 ;  Westerman  v.  Means,  12  Pa.  97 ;  Fes- 
sler's  App.,  76  Pa.  488. 

If  specific  performance  be  directed  it  should  be  for  all  tlie 
land  described  in  the  contract  and  not  for  one  himdred  and  two 
acres  and  ninety  perches  only. 

A  much  stronger  suit  is  required  to  maintain  than  to  decline 
specific  performance :  Datz  v.  Phillips,  137  Pa.  203  ;  Foster's 
Est.,  23  W.  N.  C.  271;  Porter  v.  Dougherty,  25  Pa.  406; 
Jones  V.  Jones,  11  Phila.  669 ;  Geissler  v.  Scott,  13  Leg.  Int. 
212;  Walsh's  Est.,  4  Kulp,  178 ;  Irvin  v.  Bleakley,  67  Pa.  24. 

Equity  may  enforce  specific  performance  of  contract  though 
vendor  had  no  title  at  the  time  of  sale  if  he  can  make  a  good 
title  at  time  of  decree :  Mason  v.  Caldwell,  48  Am.  Dec.  330 ; 
Seymour  v.  Delancy,  16  Am.  Dec.  270 ;  Convers  v.  Vanatta, 
24  Pa.  257;  Townsend  v.  Lewis,  35  Pa.  126;  Ley  v.  Huber,  3 
Watts,  367 ;  Gans  v.  Renshaw,  2  Pa.  34. 

Admitting,  for  argument,  that  decedent  was  in  fault,  that 
even  a  good  legal  tender  was  made  of  the  purchase  money,  we 
still  maintain  tiiat  decedent's  estate  is  entitled  to  interest  from 
the  time  appellee  went  into  exclusive  occupation  of  the  land : 
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Pomeroy  on  Contracts,  Specific  Performance  sec.  428;  Smith 
V.  Byres,  162  Mass.  144. 
All  the  costs  should  be  placed  upon  appellee. 

John  M.  Dale^  for  appellee. — Where  a  misrepresentation  is 
made  aa  to  quantity,  though  innocently,  the  purchaser  is  entitled 
to  have  what  the  vendor  can  give,  with  an  abatement  out  of  the 
purchase  money  for  so  much  as  the  quantity  falls  short  of  the 
representation :  Hill  v.  Buckley,  17  Ves.  394 ;  Erwin  v.  Myers, 
46  Pa.  96. 

A  court  of  equity  ought  not  to  decree  specific  performance 
of  a  contract  to  the  letter,  where  from  change  of  circumstances, 
mistake  or  misapprehension,  it  would  be  unconscientious  so  to 
do.  The  court  may  so  modify  the  agreement  as  to  do  justice 
as  far  as  circumstances  will  permit,  and  refuse  specific  execution 
unless  the  party  seeking  it  will  comply  with  such  modifications 
aa  justice  requires :  Mechanics'  Bank  of  Alexandria  v.  Ljom, 
26  U.  S.  874. 

Opinion  by  Mr.  Justice  McCollum,  January  4, 1897 : 
The  offer  of  August  18, 1887,  was  accepted  by  the  Furnace 
Company  the  next  day  at  its  office  in  Philadelphia.  Formal 
notice  of  the  acceptance  was  not  given  to  Gen.  Blair,  or  to  any 
one  representing  him,  but  the  company  promptly  took  posses- 
sion of  the  land  described  in  the  offer,  and  made  valuable 
improvements  thereon.  It  has  had  possession  of  the  land  up- 
wai*ds  of  nine  years,  and  during  that  time  has  taken  from  it  ore 
and  timber  sufficient  at  least  to  pay  the  purchase  money,  but  it 
has  not  complied  with  any  of  the  terms  of  the  offer  it  accepted 
and  under  which  the  possession  was  obtained.  Gen.  Blair  died 
in  December,  1888,  and  his  only  son  and  heir,  Frank  P.  Blair, 
became  administrator  of  his  estate.  Failing  to  obtain  a  settle- 
ment with  the  company  he  brought  an  action  of  ejectment 
against  it  in  April,  1889,  in  which  he  secured  a  verdict  for  the 
land  on  the  5th  of  May,  1891.  The  court  ordered  a  suspension 
of  judgment  on  the  verdict  pending  proceedings  in  the  orphims' 
court  for  specific  performance  of  the  contract  founded  upon  the 
offer  and  acceptance  above  mentioned,  and  that  the  company 
commence  such  proceedings  within  sixty  days  and  prosecute 
them  to  final  hearing  within  six  months  unless  the  time  was 
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enlarged  for  cause  shown.  This  order  was  made  on  the  day 
tlie  verdict  was  rendered,  but  the  company  ignored  it  and  did 
not  file  a  petition  for  specific  performance  untQ  the  28th  of 
August,  1898,  more  than  twenty-five  months  after  the  time 
allowed  for  filing  it  had  expired.  The  answer  to  the  petition 
was  filed  on  the  2d  of  October,  1898,  and  on  the  27th  of  Novem- 
ber, 1898,  Clement  Dale,  Esq.,  was  appointed  examiner  and 
master  to  take  testimony  "report  the  facts  to  the  court  and 
suggest  decree/'  etc.  From  the  testimony  taken  on  the  hear- 
ing before  him  the  learned  master  foimd  that  the  land  which 
Gen.  Blair  pointed  out  and  proposed  to  sell  to  the  company 
was  correctly  described  in  the  offer,  and  that  he  was  prepared 
to  make  a  deed  for  the  same  to  the  purchaser.  He  also  found 
that  Frank  P.  Blair  was  able  to  carry  out  the  contract  the 
company  made  with  his  father.  The  findings  we  have  referred 
to  were  against  the  contention  of  the  company  respecting  the 
matters  included  in  them.  They  were  approved  by  the  court 
and  their  accuracy  is  no  longer  questioned.  The  master  filed 
his  report  on  the  6th  of  December,  1894,  and  it  recommended  a 
decree  requiring  Frank  P.  Blair  within  thirty  days  from  the 
filing  thereof  to  make,  execute  and  deliver  to  the  company,  a 
deed  for  the  land ;  and  requiring  the  company,  within  ten  days 
from  the  receipt  of  notice  that  the  deed  was  prepared  and  ready 
forxielivery,  to  pay  tlie  purchase  money  without  interest.  Ex- 
ceptions were  filed  to  the  report,  and  the  learned  judge  who 
heard  argument  upon  and  dismissed  them  entered  on  the  6th 
of  January,  1896,  what  he  called  "  a  preliminary  decree."  It 
contained  all  the  provisions  of  the  decree  recommended  by  the 
master,  and  added  to  them  the  further  provision  that  if  it 
should  be  impossible  for  the  estate  of  Gen.  Blair  (by  reason  of 
inability  to  obtain  title)  to  make  the  deed  within  the  time  desig- 
nated in  the  first  section  of  the  decree,  the  case  should  be 
referred  back  to  the  master  to  ascertain  the  exact  quantity  of 
land  Gen.  Blair  had  title  to  "  at  the  date  of  contract  and  at  the 
time  of  his  death,"  and  "  the  due  proportion  of  the  purchase 
money,  without  interest,  which  should  be  paid  for  such  part." 
An  appeal  was  taken  from  the  decree  to  this  court  where  it  was 
quashed  on  the  ground  that  it  was  premature. 

The  deed  was  not  filed  within  the  time  designated  in  the 
"  preliminary  decree,"  but  it  was  executed  on  the  18th  of  Novem- 
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ber,  1895,  presented  to  and  "  identified  "  by  the  master  on  the 
23d  and  filed  on  the  80th  of  the  same  month.  The  only  objec- 
tion made  to  the  deed  was  that  it  was  not  filed  within  the  time 
fixed  by  the  decree,  and,  because  it  was  not  filed  within  that 
time,  the  learned  master  and  the  learned  judge  who  passed  upon 
the  exceptions  to  his  supplemental  report  concluded  that  the 
final  decree  for  specific  performance  must  be  limited  to  such 
part  of  the  land  included  in  the  offer  of  August  18, 1887,  as 
Gen.  Blair  had  title  to  at  the  date  of  said  offer,  ^^  and  at  the 
time  of  his  death."  The  former  found  that  he  had  ti^Je  to  sixty 
acres,  and  the  latter  found  that  he  had  titie  to  one  hundred  and 
two  acres  and  ninety  perches.  A  decree  was  accordingly  entered 
March  27, 1896,  requiring  Frank  P.  Blair,  admr.  etc.  to  convey 
said  one  hundred  and  two  acres  and  ninety  perches  of  said 
land  to  the  furnace  company,  and  the  furnace  company  to  pay 
therefor  $1,974,  that  being  the  proportion  of  purchase  money 
applicable  to  it»  The  case  ia  now  before  us  on  appeal  from  this 
decree. 

The  learned  judge  who  entered  the  "  preliminary  decree  **  did 
not  have  sufl&cient  opportunity  to  consider  the  case.  His  con- 
sciousness of  the  want  of  it  appeared  in  his  opinion.  He  heard 
the  argument  on  exceptions  to  the  master's  report  on  Friday 
and  entered  the  decree  the  next  day,  that  being  the  last  secular 
day  of  his  official  term.  Hia  successor  in  office  having  had 
charge  of  the  case  for  the  company  could  make  no  order  in  it, 
and  it  therefore  became  necessary  to  summon  a  judge  from 
another  district  to  hear  and  finally  dispose  of  it.  This  was  not 
done  until  November,  1895.  The  appeal  from  the  "  prelimi- 
nary decree  "  was  quashed  in  April,  and  the  record  returned  in 
June  of  that  year.  These  circumstances  furnished  sufficient 
ground  for  extending  the  time  for  filing  the  deed.  The  mere 
pendency  of  a  motion  or  rule  for  a  new  trial  in  the  ejectment 
case  was  deemed  sufficient  to  justify  the  court  in  allowing  the 
furnace  company  an  additional  sixty  days  in  which  to  file  its 
petition  for  specific  performance.  This  extension  was  granted 
twenty-five  months  after  the  time  allowed  for  filing  it  by  the 
order  of  May  5, 1891  had  expired,  and  the  petition  when  pre- 
sented showed  upon  its  face  that  it  was  prepared,  signed  and 
sworn  to  by  the  superintendent  of  the  company  on  the  12th  of 
Jime,  1891.     It  is  apparent  that  great  injustice  will  be  done  to 


Digitized  by 


Google 


BLAIR'S  ESTATE.    BLAIR'S  APPEAL.  599 

1897.1  Opinion  of  the  Court. 

the  appellant  by  a  strict  enforcement  of  the  provision  in  the . 
"preliminary  decree"  in  regard  to  the  time  allowed  for  filing 
the  deed,  and  no  equitable  considerations  appear  to  support  or 
demand  it.  We  think,  therefore,  that  under  the  circumstances 
and  having  regard  to  the  equities  of  the  case,  the  learned  judge 
who  entered  the  final  decree  should  have  allowed  the  deed  of 
November  13, 1895,  the  effect  it  would  have  been  entitled  to 
if  it  had  been  filed  within  the  time  named  in  the  preliminary, 
decree.  This  was  within  the  equity  powers  of  the  court  and  a. 
proper  case  was  presented  for  the  exercise  of  them. 

The  learned  master  in  his  first  report  recommended  specific 
performance  and  payment  of  purchase  money  without  interest. 
The  learned  judge  who  entered  the  first  decree  adopted  the 
recommendation  of  the  master  and  added  to  the  decree  the 
stipulation  we  have  already  considered.  The  former  did  not 
state  why  he  refused  to  allow  interest  on  the  purchase  money,! 
but  the  latter  put  his  refusal  to  allow  it  on  the  ground  that  the 
company  had  shown  a  readiness  to  perform  and  pay  in  1887,. 
and  that  Gen.  Blair  was  entitled  under  the  contract  to  an  undi- 
vided one  half  interest  in  the  iron  ore,  surface,  timber,  etc., 
remaining  unsold  after  the  company  had  realized  a  certain  sum 
in  the  manner  stated  therein.  For  these  reasons  he  thought  it 
would  be  unjust  to  require  the  company  to  pay  interest  Wo 
cannot  see  how  the  provision  in  the  contract  in  regard  to  thef 
interest  of  Gen.  Blair  in  certain  iron  ore,  timber,  etc.  affects 
his  right  to  interest  on  the  purchase  money,  nor  can  we  dis- 
cover in  the  action  of  the  company  in  respect  to  performance 
anything  which  ought  in  equity  to  relieve  it  from  the  payment 
of  the  same.  The  purchase  money  was  due  October  17,  1887, 
but  no  payment  or  legal  tender  of  it  was  ever  made.  It  is  true 
that  Thos.  Collins,  one  of  the  company's  stockliolders,  testified 
that  he  told  Blair  he  was  prepared  to  pay  it,  and  that  the  com- 
pany wanted  to  close  the  deal  so  it  could  include  the  land  in  a 
mortgage  it  proposed  to  issue  on  its  property.  It  appears  that 
the  mortgage  referred  to  was  for  $100,000,  and  that  Gen.  Blair 
objected  to  the  inclusion  of  the  land  in  it  because  it  might 
interfere  with  the  enjoyment  of  his  residuary  interest,  but  he 
did  not  refuse  to  make  a  deed  in  accordance  with  the  contract. 
He  tendered  a  deed  in  the  spring  of  1888,  which  the  company 
declined  to  accept  because  the  description  was  not  sufficiently 
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specific  and  it  contained  a  covenant  which  might  lead  to  compK- 
cations.  It  is  proper  to  state  in  this  connection  that  the  company 
alleged  in  its  petition  for  specific  performance,  as  further  reason 
for  refusing  to  accept  the  deed,  that  it  did  not  include  all  the 
land  which  Gen.  Blair  pointed  out  as  within  the  boundaries 
mentioned  in  his  offer  of  August  18,  1887.  This  is  important 
a&  showing  by  the  company's  own  confession  that  it  was  not 
ready  and  wilUng  in  the  spring  of  1888  to  accept  performance 
of  the  contract  as  written,  or  to  pay  for  the  land  described  in  it 
the  purchase  money  called  for  by  it.  While  the  company  peti- 
tioned for  specific  performance,  it  did  so  under  an  order  of  court, 
and  reluctantly,  and  then  sought  to  modify  the  contract  so  as 
to  reduce  its  liability  upon  it. 

We  have  carefully  examined  and  considered  the  evidence  in 
the  case  and  the  claims  of  the  paiiies,  and  our  conclusion  is 
that  a  decree  should  be  entered  requiring  Frank  P.  Blaii\ 
admr.  etc.,  to  file  in  the  orphans'  court  a  good  and  sufficient 
deed  (if  he  has  not  already  filed  it  there)  conveying  to  the 
furnace  company  its  successors  and  assigns,  in  fee  simple,  the 
land  described  in  the  contract,  and  the  furnace  company  to 
pay  into  said  court  the  sum  of  $5,200,  together  with  interest 
thereon  from  October  17, 1887 ;  the  deed  to  be  delivered  to  the 
furnace  company  and  the  money  to  be  paid  to  Frank  P.  Blair, 
admr.  etc.,  only  upon  the  order  of  said  court  and  after  the 
incumbrances  upon  the  premises  conveyed  have  been  removed. 
The  deed  to  be  made  subject  to  the  rights  reserved  to  Blair, 
liis  heirs,  etc.,  in  the  offer  of  August  18, 1887.  We  think  also 
tliat  as  neither  party  was  exclusively  responsible  for  the  delap 
in  the  adjustment  of  their  differences  the  costs  should  be  equally 
divided  between  them.  To  the  extent  that  this  opinion  is  in 
conflict  with  the  rulings  of  the  court  below,  the  specifications 
are  sustained. 

Decree  reversed  and  record  remitted,  with  direction  to  enter 
a  decree  in  accordance  with  this  opinion.  The  costs  of  the 
appeal  to  be  equally  divided  between  the  parties. 
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George  T.  Platz  v.  McKean  Township  and  Fred  Richley,  ~^  ^| 
Frederick  Leube  and  Leonard  Grant,  Road  Coinmis-  i78  60i 
sioners,  Appellants.  -21 

Negligence — Roads— Evidence — Effect  of  variance  between  allegata  and 
probata  when  not  misleading. 

In  the  statement  of  claim  filed  in  an  action  of  trespass  for  personal  in- 
juiies  it  was  aveiTed  that  the  accident  took  place  on  *'  a  public  or  town- 
ship road  .  .  .  leading  from  Erie  to  Middleboro.^^  The  evidence  showed 
that  the  injury  was  not  received  between  Erie  and  Middleboro.  Counsel 
for  the  defendants  conceded  that  they  were  not  misled  by  the  statement  of 
claim.  Held^  that  the  defendants  were  not  prejudiced  by  the  alleged  vari- 
ance, and  were  not  entitled  to  hare  a  motion  for  a  nonsuit  sustained. 

Evidence — Witness — Instruction  of  court  upon  weight  of  interested  and 
disinterested  witness. 

The  fact  that  a  witness  has  an  interest  in  the  case  may  and  should  be 
considered  by  the  juiy  in  determining  what  weight  shall  be  given  to  his 
testimony,  but  this  is  no  ground  for  an  instruction  from  the  court  that  the 
testimony  of  a  disinterested  witness  is  entitled  to  more  weight  than  his. 

If  a  witness  in  a  former  trial  or  elsewhere  has  made  statements  contra- 
dictory to  his  testimony  at  a  second  trial,  such  statements  affect  his  credi- 
bility :is  a  witness,  but  they  do  not  authorize  a  binding  instruction  for  the 
defendant. 

Practice,  C.  P,— Charge  of  court. 

It  is  no  ground  for  reversing  a  judgment  on  a  verdict  for  the  plaintiff 
in  an  accident  case,  that  the  trial  judge  in  instructing  the  jury  used  facts 
assumed  but  not  pui-porting  to  have  been  shown  in  the  testimony,  merely 
by  way  of  illustration  as  to  legal  negligence,  although  the  facts  assumed 
may  have  conformed  to  a  theory  of  the  case  urged  by  one  of  the  parties. 

Negligence — Notice  of  condition  of  highway — Supervisors— Municipal 
corporations. 

The  individual  knowledge  of  officera  or  agents  of  a  municipal  corpora- 
tion, who  in  such  capacity  have  powei*s  or  duties  conferred  upon  them 
with  reference  to  a  given  matter,  is  the  knowledge  of  the  corporation,  and 
notice  to  such  officers  or  agents  is  notice  to  the  corporation,  and  the  cor- 
))oration  is  bound  or  affected  by  such  knowledge  or  notice.  Notice  to  a 
supervisor  of  the  dangerous  condition  of  a  public  road  is  notice  to  the 
township. 

Evidence— Opinion  of  witnesses— Dangerous  condition  of  road. 
Where  the  description  of  a  witness  of  the  condition  of  a  sluice  in  a  pub- 
lic road  is  intelligible  and  easily  comprehended  it  is  proper  to  i*eject  the 
opinions  of  witnesses  respecting  the  safety  of  the  sluice. 
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Husband  and  wtfe — Measure  of  damages  to  husband  for  injury  to  wife. 

In  an  action  by  a  husband  for  an  injuty  to  a  wife,  the  husband  is  entitled 
Ui  recover  the  moneys  he  has  expended  or  become  liable  to  pay  for  the 
medical  care  and  attendance  upon  his  wife  duiing  her  illness,  and  for  th« 
loss  of  her  services  while  unable  to  attend  to  her  domestic  duties ;  and  in 
such  a  case  the  term  '*  services  "  implies  whatever  of  aid,  assistance,  com- 
fort and  society  the  wife  would  be  expected  to  render  to  or  bestow  upon 
her  husband  under  the  circumstances  and  in  the  condition  in  which  they 
may  be  placed,  and  it  is  immaterial  that  services  in  the  ordinary  sense 
were  not  rendered  at  all. 

Negligence — Township  road—Bridge. 

In  an  action  against  a  township  to  recover  damages  for  personal  injuries 
caused  by  an  alleged  defect  of  a  bridge  over  a  sluice  on  a  road,  there  was 
evidence  that  the  bridge  was  dished,  and  there  was  also  evidence  that  the 
horse  driven  by  plaintifTs  wife  broke  through  a  plank  because  of  a  defect 
in  it.  Held,  that  it  was  not  improper  for  the  court  to  refer  to  the  dishing 
condition  of  the  bridge. 

Argued  April  27, 1896.  Appeal,  No.  26,  July  T.,  1895,  by 
defendants,  from  judgment  of  C.  P.  Erie  Co.,  September  T., 
1890,  No,  3,  on  verdict  for  plaintiff.  Before  Green,  Williams, 
McCoLLUM,  Dean  and  Fell,  JJ.    Affirmed. 

Trespass  for  personal  injuries.    Before  Greer,  P.  J. 

At  the  trial  it  appeared  that  plaintiff's  wife  was  injured  on 
August  15, 1889,  while  driving  on  a  township  road  leading  south 
from  Middleboro.  At  the  place  where  the  accident  occurred 
there  was  a  sluice  or  culvert  covered  by  a  small  bridge  of  planks. 
There  was  evidence  that  the  planks  were  dished  towards  the 
center  of  the  bridge.  There  was  also  evidence  that  the  planks 
were  in  bad  condition,  and  that  by  reason  thereof  the  horse 
which  plaintiff's  wife  was  driving  broke  through,  causing  the 
accident  by  which  she  was  injured. 

When  William  Nesbett,  a  witness  for  plaintiff,  was  on  the 
stand,  after  testifying  that  the  sluice  or  culvert  was  out  of 
repair,  and  that  it  was  V  shaped,  he  was  asked: 

*'  Q.  What  conversation  if  any  did  you  have  with  any  of  the 
road  commissioners  about  it?  " 

Objected  to  as  incompetent. 

Plaintiff  offered  to  ask  the  witness  if  he  reported  the  condi- 
tion  of  this  to  any  of  the  road  commissioners. 

Objected  to  as  incompetent. 

The  Court:  The  law  recognizes  two  kinds  of  notice,  direct 
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and  constructive.  Now  if  direct  notice  can  only  be  given  to  the 
ofl&cers  in  an  oflScial  meeting  how  could  they  ever  get  construct- 
ive notice,  because  that  must  be  made  up  from  either  what  they 
have  seen  or  have  known,  and  it  depends  on  their  individual 
character,  to  a  great  extent.    We  will  receive  this. 

Exception  sealed  for  tlie  defendants. 

"  Q.  After  you  were  thrown  out  what  if  any  notice  did  you 
give  to  any  of  the  road  commissioners,  of  the  condition  of  this 
bridge  or  culvert?  A.  I  notified  the  commissioner,  Mr.  Leube, 
of  its  condition,  and  that  I  was  badly  shook  up  and  hurt. 
Q.  That  was  in  May,  1889?    A.  Yes,  sir."  [20] 

Henry  Stedman,  a  witness  for  defendants  was  asked : 

"  Q.  Now  from  your  acquaintance  with  this  sluice,  from  what 
you  know  of  it,  and  the  examination  you  made  of  it,  and  the 
times  you  have  seen  it  prior  to  the  accident,  and  from  what  you 
saw  of  it  subsequent  to  this  accident,  what  is  your  opinion  as 
to  whether  or  not  this  sluice  was  in  a  safe  condition  up  to  the 
time  of  the  alleged  accident  and  injury  to  Mrs.  Platz  ?  " 

Objected  to. 

The  Court :  Where  a  municipal  corporation  builds  a  sewer  or 
bridge,  and  where  it  is  strong  enough,  and  well  enough  done, 
in  the  judgment  of  the  officers  at  the  time,  the  courts  have  held 
that  it  would  not  be  negligence  in  them  if  it  was  not  strong 
enough,  if  they  actually  believed  it  was,  and  acted  reasonably. 
Mr.  Stedman  in  this  case  was  acting  as  a  pathmaster;  the 
Supreme  Court  has  held  in  several  cases  that  a  municipality  is 
not  liable  for  an  error  in  judgment  of  its  officers.  I  think  it 
would  be  improper  to  receive  expert  evidence,  or  the  opinion  of 
a  witness,  as  to  the  safe  or  dangerous  character  of  this  bridge 
at  that  time,  and  I  wouldn't  receive  tlie  testimony  in  answer  to 
the  question  as  it  is  stated ;  and  therefore  the  objection  is  sus- 
tained and  the  question  overruled. 

Exception  sealed  for  the  defendants.  [21] 

PlaintifTs  points  and  answers  thereto  among  others  were  as 
follows : 

1.  It  is  the  duty  of  the  defendant  township  to  keep  its  high- 
ways in  a  safe  condition  so  that  all  persons  passing  over  and 
along  said  highway  may  do  so  with  safety,  and  if  the  jury  find 
from  the  evidence  that  the  bridge  or  culvert  across  the  public 
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road  south  of  Middleboro  about  a  half  mile  on  the  Erie  and  Edin- 
boro  road,  so  called,  the  wife  of  plaintiff  driving  on  and  along 
said  road  on  or  about  the  16th  or  22d  day  of  August,  1889,  was 
injured  by  reason  of  the  bridge  or  culvert  being  out  of  repair, 
the  planks  rotten,  worn  out  and  out  of  place,  such  condition  of 
the  road  would  be  negligence,  and  the  plaintiff  can  recover  for 
damages  thus  received.  Answer :  Affirmed,  if  the  jury  find  that 
tlie  road  commissioners  had  notice.  [1] 

6.  It  was  the  duty  of  the  defendants,  the  road  commissioners 
of  McKean  township,  to  take  tiie  general  charge  and  supervision 
of  all  the  roads  and  bridges  in  said  township,  and  they  could 
not  delegate  such  power  to  any  other  persons  either  as  path- 
master  or  otherwise,  nor  escape  liability  thereby,  and  the  acts  of 
the  pathmaster  would  not  be  the  acts  of  the  road  commissioners, 
and  if  the  jury  find  from  the  evidence  that  the  road  commis- 
sionere  made  no  examination  to  ascertain  the  condition  of  the 
bridge  or  culvert  as  to  the  condition  of  the  planks  and  stringers, 
they  were  guilty  of  negligence,  and  the  plaintiff  is  entitled  to 
recover.  Answer :  This  point  is  affirmed  if  the  road  commis- 
sioners had  notice,  and  it  is  for  the  jury  to  say  whether  or  not 
they  had  such  notice.  [2] 

7.  The  negligence  in  this  case  is  not  in  the  construction  of 
the  culvert,  nor  as  to  the  sufficiency  of  height,  or  too  high  or 
too  low  as  to  be  held  an  error  of  judgment  in  the  same,  but  the 
negligence  claimed  is  in  not  keeping  the  bridge  or  culvert  in  good 
repair,  sound  planks,  without  holes,  and  in  proper  place  and 
shape,  and  is  not  such  a  case  when  the  township  authorities  in 
the  exercise  of  their  judgment  could  escape  liability  on  the 
grounds  of  error  of  judgment,  therefore  the  plaintiff  is  entitled 
to  recover.  Answer :  It  is  not  claimed  by  the  defendants  that 
the  officers,  the  road  commissioners,  made  any  examination  of 
this  sluice.  This  point  is  affirmed  as  a  general  proposition,  and 
the  plaintiff  should  recover  if  the  other  proof  in  the  case  is  suffi- 
cient. [3] 

Defendants'  points  and  answers  thereto  among  others  were 
as  follows : 

1.  That  the  plaintiff's  declaration  alleging  an  injury  on  the 
Erie  &  Edinboro  Plank  Road  leading  from  Erie  to  Middleboro, 
and  the  evidence  showing  that  the  injury  was  received  at  a 
point  south  of  Middleboro,  and  not  at  any  point  between  Eiie 
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and  Middleboro,  the  plaintiff  cannot  recover,  and  the  verdict 
must  be  for  the  defendants.    Afiswer:  Refused.  [7] 

2.  That  if  the  jury  find  from  the  evidence  that  the  only  defect 
In  the  sluice  in  question,  prior  to  the  accident,  was  that  it  was 
rendered  dishing  by  reason  of  the  planks  being  raised  at  the  out 
edges,  then  the  verdict  should  be  for  the  defendants.  Anstver: 
This  is  not  affirmed  in  this  shape.  It  is  for  the  jury  to  say 
whether  it  was  a  safe  sluice,  and  whether  or  not  Mrs.  Platz 
received  her  injuries  from  the  dishing  of  the  planks  or  from  the 
breaking  of  the  planks  at  the  east  end.  If  the  only  defect  was 
a  slight  dishing  then  the  verdict  should  be  for  the  defend- 
ants. [8] 

4.  That  if  the  jury  find  from  the  evidence  that  prior  to  the 
accident  there  was  no  break  in  the  planks  on  said  sluice,  and 
that  said  planks  appeared  to  be  reasonably  sound,  then  the  ver- 
dict should  be  for  the  defendants.  Answer :  This  is  affirmed 
imless  the  jury  find  that  the  sluice  was  unsafe  from  great  dish- 
ing, and  that  Mrs.  Platz  received  her  injuries  from  this  dish- 
ing. [9] 

9.  That  under  all  the  evidence  the  verdict  must  be  for  the 
defendants.     A7i8wer:  Refused.  [11] 

14.  That  the  evidence  of  disinterested  witnesses  should  ordi- 
narily receive  more  weight  in  the  trial  of  a  cause,  if  they  are 
otherwise  as  credible,  than  the  evidence  of  parties  who  are 
directly  or  indirectly  interested  in  the  result  of  the  suit.  An- 
swer: Refused.  [12] 

16.  That  if  the  jury  find  from  the  evidence  that  Emma  Platz, 
the  wife  of  the  plaintiff,  stated  to  others,  and  testified  in  a  for- 
mer case  **that  she  did  not  know  how  she  was  injured,"  and 
that  such  statements  and  testimony  so  made  by  her  were  true, 
then  the  verdict  must  be  for  the  defendants.  Answer:  Re- 
fused. [13] 

17.  That  there  is  no  evidence  except  that  of  the  wife  of  the 
plaintiff,  as  to  the  manner  in  which  she  was  injured,  and  if  the 
jury  find  that  she  has  testified  falsely  in  regard  to  it,  they  should 
disregard  her  evidence  and  find  a  verdict  for  the  defendants. 
Answer :  Where  there  is  no  other  evidence  than  the  wife's  testi- 
mony how  can  the  jury  find  she  testified  falsely  ?    Refused.  [14] 

19.  That  if  the  jury  find  that  the  hole  in  question  occurred 
by  reason  of  a  knot  incident  to  ordinary  bridge  plank,  and  not 


Digitized  by 


Google 


606  PLATZ  V.  McKKAN  TWP.  et  al,  Appellants. 

Points— Charge  of  Court.  [178  Pa. 

by  reason  of  a  decayed  condition,  the  verdict  should  be  for  the 
defendants.  Answer :  Affirmed,  unless  the  jury  finds  that  Mis. 
Platz's  injuries  resulted  from  great  dishing  of  the  plank. 

The  court  charged  in  part  as  follows : 

[And  I  will  say  here  that  the  notice  need  not  be  g^ven  to 
the  commissioners  in  session ;  that  if  the  notice  is  given  to  any 
one  of  the  commissioners  at  any  time,  whether  or  not  they  are 
in  session,  that  it  would  be  direct  notice  to  the  commissioners 
of  the  township.]  [16] 

Now  if  the  boards  were  sound  and  the  stringers  were  sound 
and  the  stringers  were  not  misplaced  but  remaining  at  their 
proper  place,  and  there  was  nothing  more  wrong  than  that  the 
outer  edge  was  raised  two  inches,  there  would  be  no  negligence, 
and  tliis  would  not  be  a  dangerous  bridge.  But  if  these  planks 
were  raised  four  or  five  inches,  or  so  that  the  dish  in  the  center 
was  eight  or  ten  inches,  and  it  had  remained  for  a  long  time  in 
that  way  it  would  not  be  a  safe  bridge ;  it  wouldn't  be  as  dan- 
gerous as  a  bridge  over  a  great  stream  or  great  hollow,  but  it 
would  not  be  an  entirely  safe  bridge.]  [17] 

[Then  the  next  question  is  what  damages,  and  it  won't  do  if 
you  have  doubts  about  the  negligence  about  the  plaintiff  hav- 
ing made  his  case  strong  enough  to  give  a  little  verdict,  unless 
they  are  only  entitled  to  a  little  verdict ;  if  you  are  not  sure 
that  the  township  was  negligent,  if  you  are  not  sure  there  was 
some  wrong  on  the  part  of  the  township,  and  that  this  acci- 
dent occurred  on  account  of  the  negligence,  you  ought  not  to 
give  any  damages  at  all.  Sometimes  jurors  say  **  we  have  a 
little  doubt  alx)ut  this,  and  we  will  give  something,  any  way ; " 
but  that  is  not  right.  If  the  case  is  made  out  on  the  part  of  the 
plaintiff  as  I  have  told  you,  then  the  next  question  is  compensa- 
tion to  this  man  for  what  he  has  lost.  It  is  not  exemplary 
damages.  There  is  no  damage  to  punish  the  officers  of  the 
township  or  the  township.  It  is  only  to  give  evenlianded  justice 
to  this  man  for  what  he  has  lost  on  account  of  this  accident  to  his 
wife,  and  if  you  go  further  than  that  you  would  go  wrong.  The 
plaintiff  alleges  that  this  was  a  good  wife,  and  that  she  was 
forty  years  old,  that  she  was  an  intelligent  woman,  that  she  bad 
been  teaching  school  in  her  younger  days,  and  even  after  they 
were  mamed,  to  make  some  little  money  to  help  them  along, 
and  that  she  would  work  out  in  the  field  and  do  her  house 


Digitized  by 


Google 


PLATZ  V.  McKEAN  TWP.  et  al.,  AppeUants.  607 

1897.]  Charge  of  Court. 

work.  I  am  not  saying  this  as  proof,  but  only  that  it  is  alleged 
on  the  part  of  the  plaintiff,  that  she  would  take  care  of  seven 
to  ten  cows,  and  that  they  had  two  children,  and  that  she  did 
his  house  work  and  helped  him  in  the  field ;  that  was  very  kind 
and  good  of  her,  and  from  his  allegation  she  was  a  valuable 
wife  to  him.  He  alleges  that  this  accident  has  brought  about 
an  entire  change ;  that  before  this  accident  occurred  she  was  a 
healthy  woman,  that  she  was  always  able  to  do  her  work,  that 
this  accident  has  so  rendered  her  physical  condition  that  she  is 
unfit  to  work ;  that  she  ought  not  to  work,  and  so  far  as  that 
is  concerned  it  is  proper  for  you  to  look  at  her  and  judge  from 
her  appearance  as  to  whether  you  believe  from  what  you  see  of 
her,  as  to  her  ability  to  do  the  work  required  to  be  done  on  a 
fai-m,  in  a  family  of  a  husband  and  wife  and  two  children,  and 
from  what  you  have  heard — ^you  have  a  right  to  judge  from  her 
appearance  and  what  you  have  heard.  When  he  married  this 
wife  the  law  gave  him  all  the  rights  of  her  labor  and  earning 
power ;  it  gave  him  the  benefit  of  her  company  and  society ;  it 
gave  him  her  as  his  adviser  and  counselor,  and  he  has,  as  the 
law  puts  it,  a  property  in  that  wife ;  although  it  don't  seem 
sentimental  to  say  so,  but  nevertheless  it  is  true,  that  the  law 
recognizes  in  a  husband  property  in  his  wife.  He  is  bound  to 
pay  the  expenses  when  she  is  sick,  to  nurse  her  when  she  is  not 
well,  and  to  feed  and  take  care  of  her  as  long  as  she  lives,  and 
on  account  of  that  the  law  recognizes  his  right  in  her  labor  and 
her  usefulness  to  him  as  a  wife,  and  will  compensate  him  for 
this  in  the  event  of  its  being  taken  away  from  him  improperly. 

Now  take  the  proof  in  the  case  and  see  what  it  is.  You  have 
heard  the  testimony  and  I  will  not  pretend  to  go  over  all  these 
witnesses;  it  wouldn't  be  proper  if  I  did;  but  see  how  it  is. 
She  was  injured  on  the  15ih  or  22d  of  August ;  they  didn't 
send  for  a  doctor  just  at  once ;  perhaps  you  may  ask  the  ques- 
tion, "  does  everyone  send  for  a  doctor  as  soon  as  they  are  sick 
or  get  hurt?"  When  she  sent  for  a  doctor  you  have  heard 
what  the  result  of  his  examinations  were,  and  you  have  heard 
his  testimony  as  to  the  extent  of  her  injury  and  the  permanence 
of  it 

You  have  a  right  to  take  up  this  case — ^rf  you  believe  that 
this  woman  was  hurt  by  the  negligence  of  the  ofl&cers  of  that 
township — and  when  you  find  that,  you  take  up  this  case,  and 


Digitized  by 


Google 


608  PLATZ  V.  McKEAN  TWP.  et  al.,  AppeUants. 

Charge  of  Court— Arguments.  [178  Fa. 

you  have  a  right  to  put  a  value  on  her  services  from  the  day 
she  got  hurt  until  the  day  that  she  may  die,  and  as  to  that  we 
liave  no  proof.  There  is  a  way  of  estimating  the  life  of  hu- 
manity by  the  Carlisle  Tables,  but  they  haven't  seen  fit  to  put 
them  in  here.  There  has  been  no  proof  on  that,  and  you  have 
a  right  to  use  reasonable,  fair  intelligence  as  regards  this  mat- 
ter, and  estimate  about  the  time  this  woman  is  likely  to  live, 
and  then  you  can  value  her  services  until  that  time,  and  you 
can  add  to  that  the  expense  and  outlay  for  medicine  and  nurs- 
ing, etc.,  that  the  plaintiff  would  have  to  do  to  keep  her  com- 
fortable and  to  keep  her  living.  And  you  can  make  your 
estimate  from  that  and  return  your  verdict  accordingly. 

The  proof  as  regards  their  having  a  girl  and  sometimes  not 
— that  don't  make  any  difference  whether  they  have  a  girl  or 
don't  have ;  whether  they  are  compelled  to  hire  or  not — ^the 
only  question  is,  is  this  lady  able  to  work ;  and  if  she  is  not 
what  would  her  services  have  been  worth  to  this  husband,  had 
she  done  her  work?  And  if  the  husband  sees  fit  to  do  the 
work,  that  is  his  matter,  or  if  they  see  fit  to  board.]  [18] 

Verdict  and  judgment  for  plaintiff  for  $3,200.  Defendants 
appealed. 

Errors  amgned  among  others  were  (1-3,  7-9,  11-18)  above 
instructions,  quoting  them ;  (20,  21)  rulings  on  evidence,  quot- 
ing the  bill  of  exceptions. 

E.  A.  Walling^  with  him  Clark  Olds  and  T.  A.  Lamb^  for 
appellants. — Under  the  pleadings  and  evidence,  if  plaintiff's 
wife  did  not  know  how  she  was  injured,  there  was  nothing 
upon  which  the  jury  could  base  a  verdict,  as  there  was  no 
other  witness  on  this  subject :  Huey  v.  Gahlenbeck,  121  Pa. 
238;  Reese  v.  Clark,  146  Pa.  465. 

An  answer  to  a  point  wrong  in  law  cannot  be  cured  by 
expressions  in  the  general  charge :  Rice  v.  Olin,  79  Pa.  391 ; 
Murray  v.  Com.,  79  Pa.  311. 

The  question  of  negligence  is  for  the  jury  and  it  is  error  for 
the  court  to  afi&rm  a  point  which  assumes  defendants'  negli- 
gence :  Payne  v.  Reese,  100  Pa.  301. 

We  submit  tiiat  the  whole  charge  on  the  question  of  dam- 
ages invited  the  jury  to  give  a  verdict  for  the  loss  of  the  earn- 
ing power  of  a  healthy  woman :  Kauss  v.  Rohner,  172  Pa.  481. 


Digitized  by 


Google 


PLATZ  V.  McKEAN  TWP.  et  al,  AppellanU.  609 

1897.]  ArguraeDts — Opinion  of  the  Court. 

It  is  competeut  for  a  witness  who  is  familiar  with  the  place 
where  an  accident  occurred  to  express  an  opinion  as  to  the 
dangerous  character  of  the  place :  McNemey  v.  Reading  City, 
150  Pa.  611;  Kraut  v.  Ry.,  160  Pa.  327;  Beatty  v.  Gilmore, 
16  Pa.  463 ;  Phila.  &  Reading  R.  R.  v.  Ervin,  89  Pa.  75 ; 
Kitchen  v.  Union  Twp.,  171  Pa.  145. 

J".  Ro88  Thompson^  with  him  Ora  L.  Flinn^  for  appellee. — 
There  was  suflScient  notice  to  the  supervisors :  Burrell  Twp.  v. 
Uncapher,  117  Pa.  353;  Dundas  v.  Lansing,  75  Mich.  499; 
Elliott  on  Roads  and  Streets,  463 ;  Scranton  v.  Catterson,  94 
Pa.  202;  Denver  v.  Dean,  3  Am.  St.  594. 

The  trial  judge  was  undoubtedly  right  to  express  his  opinion 
upon  the  character  and  weight  of  the  testimony,  and  also  as  to 
what  would  constitute  negligence :  Speer  v.  P.,  W.  &  B.  R.  R., 
119  Pa.  61 ;  Kilpatrick  v.  Com.,  31  Pa.  216 ;  Bitner  v.  Bitner, 
65  Pa.  363 ;  McClintock  v.  Pa.  R.  R.,  21  W.  N.  C.  133 ;  Doyle 
v.  Union  Pass.  Ry.  Co.,  147  U.  S.  413. 

The  opinion  of  witnesses  were  inadmissible :  Graham  v.  Penna. 
Co.,  139  Pa.  149 ;  FrankUn  Fire  Ins.  Co.  v.  Gruver,  100  Pa. 
266. 

Opinion  by  Mr.  Justicb  McCollum,  January  4, 1897 : 
The  plaintiff's  wife  jumped  or  was  thrown  from  a  buggy  and 
injured  while  driving  upon  the  old  Edinboro  Plank  road,  in 
McKean  township,  about  half  a  mile  south  of  Middleboro.  The 
court  instructed  the  jury  that  if  she  jumped  from  the  buggy 
the  plaintiff  could  not  recover.  In  the  narr  on  which  the  case 
was  tried  the  road  was  described  as  "  a  public  or  township  road 
commonly  called  the  Old  Edinboro  Plank  road  leading  from 
Erie  to  Middleboro."  At  the  close  of  the  plaintiff's  evidence 
in  chief  the  defendants  moved  for  a  nonsuit  on  the  ground  that 
the  allegata  and  probata  did  not  agree.  The  nonsuit  was  re- 
fused and,  at  the  close  of  the  evidence  in  the  case,  the  defendants 
submitted  a  point  to  the  effect  that  as  there  was  no  evidence 
that  the  injury  was  received  between  Erie  and  Middleboro' 
"  the  verdict  must  be  for  the  defendants."  The  point  was  also 
refused.  The  counsel  for  the  defendants  frankly  concede  that 
they  were  not  misled  by  the  narr,  and  we  cannot  therefore  see 
how  the  defendants  were  prejudiced  by  the  alleged  discrepancy 
between  it  and  the  proofs. 

Vol.  OLxxvnr — 89 
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We  cannot  agree  with  the  defendants  that  the  dishing  condi- 
tion of  the  sluice  had  no  connection  with  the  accident.  As 
described  by  the  plaintiff's  witnesses  it  may  have  been  a  con- 
tributing if  not  the  primary  and  sole  cause  of  it.  It  was  a  mat- 
ter of  very  slight,  if  of  any  importance  whether  the  horse  broke 
through  the  plank  because  of  a  defect  in  it,  or  because  of  the 
dishing  condition  of  the  sluice.  The  result  was  the  same  in 
either  case. 

We  discover  no  error  in  the  refusal  to  affii*m  the  defendants' 
14th,  16th,  and  17th  points.  The  fact  that  the  witness  has  an 
interest  in  the  case  may  and  should  be  considered  by  the  jury 
in  determining  what  weight  shall  be  given  to  his  testimony,  but 
we  know  of  no  legal  warrant  for  an  instruction  from  the  court 
that  the  testimony  of  a  disinterested  witness  is  entitled  to 
*'  more  weight"  than  his.  If  Mrs.  Platz  had  in  her  former  tes- 
timony, or  elsewhere,  made  statements  contradictory  of  her 
testimony  on  the  second  trial,  such  statements  affected  her 
credibility  as  a  witness,  but  they  did  not  authorize  an  instruc- 
tion that "  the  verdict  must  be  for  the  defendants."  A  previous 
statement  that  she  did  "  not  know  how  she  was  injured  "  may 
have  referred  to  the  degree  or  extent  of  her  injury,  and  was  by 
no  means  a  complete  defense  to  the  plaintiff's  suit. 

The  excerpt  from  the  charge  which  is  the  subject  of  the  17th 
specification  is  like  the  part  of  the  charge  which  was  the  sub- 
ject of  the  8th  specification  in  Long  v.  Milford  Township,  137 
Pa.  122,  and  for  the  reasons  given  in  that  case  it  is  not  cause 
for  reversal.  The  16th  and  20th  specifications  may  be  considered 
together.  They  relate  to  the  effect  of  a  notice  given  to  one  of 
the  road  commissioners  or  supervisors  of  a  township  of  the 
defective  condition  of  a  road  in  it.  In  Burrell  Twp.  v.  Un- 
capher,  117  Pa.  353,  the  plaintiff  was  allowed  under  objection 
from  the  defendant  to  prove  notice  of  the  dangerous  condition 
of  the  road.  TWs,  on  appeal,  was  assigned  for  error,  but  the 
assignment  was  not  pressed  by  counsel,  and  this  court  said  there 
was  no  error  in  admitting  the  proof  of  notice.  Notice  to  the 
supervisor  was  notice  to  the  township.  He  was  one  of  the  offi- 
cers or  agents  of  the  township  charged  with  the  care  of  its  high- 
ways. "  The  individual  knowledge  of  officers  or  agents  of  a 
municipal  corporation  who  in  such  capacity  have  powers  or 
duties  conferred  upon  them  with  reference  to  a  given  matter,  is 
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the  knowledge  of  the  corporation,  and  notice  to  such  officers  or 
agents  is  notice  to  the  corporation,  and  the  corporation  is  bound 
or  affected  by  such  knowledge  or  notice : "  Dundas  v.  City  of 
Lansing,  75  Mich.  499. 

The  rejection  of  the  offer  to  supplement  the  description  of  the 
condition  of  the  sluice  by  the  opinions  of  witnesses  respecting 
the  safety  of  it  is  well  sustained  by  the  decision  of  this  Court  in 
Graham  v.  Penna.  Co.,  189  Pa.  149.  The  description  of  the 
sluice  was  as  intelligible  and  easily  comprehended  in  this  case 
as  the  description  of  the  platform  was  in  that.  The  cases  cited 
to  support  the  offer  are  plainly  distinguishable  in  their  facts 
from  the  case  at  bar*  They  were  cases  in  which  it  was  believed 
that  the  mere  description  of  the  place  was  insufficient  to  convey 
to  the  jury  an  adequate  idea  with  reference  to  the  danger. 

The  complaint  that  the  court  in  affirming  the  plaintiff's  first 
point  imposed  too  high  a  duty  upon  the  township  in  regard  to 
its  highways  mttot  be  considered  in  connection  with  the  instruc- 
tions in  the  general  charge  on  this  subject,  and  the  answer  to 
the  def endant*'  8th  point.  So  considered  there  is  no  reasonable 
ground  for  believing  that  the  jury  were  led  by  the  affirmance  of 
the  point  to  lidopt  an  erroneous  view  of  the  powers  and  duties 
of  the  municipality  in  respect  to  the  construction  and  repair  of 
the  public  roads.  The  instruction  as  to  the  measure  of  damages 
has  the  express  sanction  of  this  Court  in  KeUey  v.  Mayberry, 
Twp.,  154  Pa«  440,  and  a  discussion  of  it  in  this  case  is  there- 
fore unneceiSary.  As  the  court  instructed  the  jury  that  if  Mrs. 
Platz  jumped  from  the  buggy  the  plaintiff  could  not  recover, 
and  ai  fliere  was  no  other  basis  for  even  a  suggestion  of  con- 
tributory negligence,  the  defendants  have  no  cause  to  complain  of 
Ae  instructions  in  this  particular.  We  have  carefully  con- 
sidered the  general  charge  in  connection  with  the  answers  to 
the  points  submitted  by  the  parties,  and  we  are  not  satisfied 
that  the  instructions  were  inadequate,  partial  or  misleading. 
The  specifications  of  error  are  overruled. 

judgment  affirmed. 
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Watkin  G.  Powell  and  Patrick  Clark,  Administrators  of 
the  Estate  of  Wm.  Gibson,  deceased,  Appellants,  v. 
Charles  M.  Derickson  and  G.  M.  Derickson,  Executors 
of  the  Estate  of  D.  V.  Derickson,  deceased,  impleaded 
with  Cyrus  Kitchen  and  others,  doing  business  as  the 
Meadville  Savings  Bank. 

Evidence — Competency  of  witness  as  to  undisputed  facU  not  nuUerial — 
Review. 

Where  specific  matters  proposed  to  be  shown  by  a  witness  who  is  held 
to  be  incompetent  by  the  trial  court,  are  established  by  admittedly  compe- 
tent testimony,  and  are  not  disputed,  the  question  of  the  competency  of 
the  witness  is  immaterial,  and  on  appeal  the  Supreme  Court  will  not  con- 
sider the  question. 

Evidence — Competency  of  untness— Partnership— Bank, 
D.  was  a  member  of  a  partnership  conducting  a  bank  from  1877  until 
his  death  in  1891.  In  1886  G.  deposited  with  the  bank  a  large  sum  of 
monsy,  and  received  a  certificate  of  deposit  therefor.  He  died  intestate 
in  1887.  In  1890  a  partial  payment  was  made  upon  the  certificate  and 
G.^s  administrators  accepted  a  new  certificate  for  the  balance.  In  1893, 
after  the  death  of  D.,  another  partial  payment  was  made,  and  G.*s  admini- 
ti*ators  accepted  a  new  certificate  for  the  balance.  In  an  action  by  G.^s 
administrators  against  D.^s  executors  on  the  certificate,  the  evidence  showed 
that  D.  was  a  prominent  citizen  of  the  city  in  which  G.^s  administrators 
lived,  and  was  well  known  to  them,  and  from  1887  until  1893,  G.^s  admin- 
istrators had  constant  dealing  with  the  partnership.  Held,  (1)  that  if  G.^s 
administrators  knew  that  D.  was  a  member  of  the  co-partnership,  they 
were  liable  to  G.'s  estate  for  a  loss  occasioned  by  the  substitution  of  the 
certificate  of  1893  for  that  of  1890,  and  they  were  therefore  interested  in 
the  result  of  the  suit ;  (2)  that  from  the  nature  of  their  transactions  with 
the  paiinerahip  and  their  position  as  trustees,  it  might  reasonably  be  in- 
ferred that  they  were  not  without  knowledge  respecting  the  membership 
of  it,  and  therefore  incompetent  to  testify  to  their  want  of  knowledge ; 
(3)  that  it  was  proper  to  admit  evidence  of  transfers  of  stock  of  the  bank, 
of  the  introduction  of  new  members  and  the  part  they  took  in  the  man- 
agement of  paitnership  affairs ;  (4)  that  the  evidence  was  sufficient  to  sub- 
mit to  the  jury  to  determine  whether  G.'s  administrators  knew  that  D.  was 
a  member  of  the  firm. 

Argued  May  1,  1896.  Appeal,  No.  341,  Jan.  T.,  1896,  by 
plaintiffs,  from  judgment  of  C.  P.  Crawford  Co.,  Feb.  T.,  1894, 
No.  175,  on  verdict  for  defendants.  Before  Gbbbk,  Williams, 
McCoLLUM,  Dean  and  Fell,  J  J.  Affirmed. 
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Assumpsit  on  certificate  of  deposit.    Before  Criswell,  P.  J. 

At  the  trial  it  appeared  that  in  1867  Cyrus  Kitchen  and  others 
organized  a  general  copartnership  under  the  name  and  style  of 
the  Meadville  Savings  Bank  for  the  purpose  of  caiiying  on  a 
general  banking  business  in  the  city  of  Meadville,  Pa.,  and 
entered  into  and  signed  articles  of  association  therefor,  the 
interests  of  the  members  being  represented  by  shares  of  stock. 
On  January  20, 1877,  A.  P.  Ingraham,  one  of  the  shareholders, 
assigned  five  shares  of  the  stock  to  D.  V.  Derickson,  which 
were  duly  transferred  on  the  books  of  the  association  in  accord- 
ance with  its  articles.  These  shares  were  held  by  him  until  the 
21st  day  of  July,  1891,  when  he  died  testate,  and  letters  testa- 
mentary upon  his  estate  were  issued  to  C.  M.  Derickson  and 
G.  M.  Derickson.  The  bank  continued  to  do  business  until  the 
13th  of  January,  1894,  when  it  closed  its  doors,  and  on  Jan- 
uary 20, 1894,  made  an  assignment  for  the  benefit  of  its  creditors. 
In  the  meantime,  on  September  8,  1886,  William  Gibson  de-  . 
posited  in  said  bank  110,000,  receiving  therefor  a  certificate  of 
deposit.  On  July  12,  1887,  he  died  intestate,  and  letters  of 
administration  upon  his  estate  were  issued  to  Watkin  G.  Powell 
and  Patrick  Clark.  On  July  18, 1890,  the  bank  made  a  partial 
payment  to  Gibson's  administrators  on  his  certificate  of  deposit, 
and  issued  another  certificate  for  $6,400,  balance  due.  This 
certificate  was  retained  by  the  administrators  until  October  10, 
1893,  more  than  two  years  after  the  death  of  D.  V.  Derickson, 
at  which  time  they  sent  it  by  their  attorney,  Thomas  Roddy, 
to  the  bank,  who  received  from  Cyrus  Kitchen,  the  president, 
acting  for  the  bank,  $1,672,  and  a  new  certificate  of  deposit  in 
the  name  of  the  administrators  for  $5,400. 

Other  facts  appear  from  the  opinion  of  the  Supreme  Court. 

Cyrus  Kitchen  was  called  as  a  witness  for  the  plaintiffs  to 
prove  the  transfer  book  and  the  minute  book  of  the  bank.  The 
court  on  objection  excluded  his  testimony  on  the  ground  that 
he  was  incompetent  to  testify  to  matters  occurring  in  the  life- 
time of  D.  V.  Derickson,  and  sustained  the  objections  to  the 
admission  of  the  books,  granting  exceptions  and  sealing  bills 
for  the  plaintiffs.  [1,  2] 

Witness  was  then  shown  the  certificate  of  deposit  of  Octo- 
ber 10, 1898,  and  testified  that  he  was  in  the  bank  at  the  time 
it  was  given,  and  remembered  the  circumstance  of  giving  it ;  that 
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it  was  given  in  lieu  of  a  certificate  of  a  former  date  which  was 
surrendered  and  canceled,  and  that  no  money  was  paid  for  it  at 
the  time.    He  was  then  asked : 

"  Q.  What  were  these  certificates  for  ?  A.  They  were  for 
money,  the  balance  of  a  $10,000  deposit.** 

Mr.  Mehard,  of  counsel  for  defendants,  objects.  We  do  not 
concede  'Squire  Kitchen's  competency  to  testify  to  anything 
that  occurred  prior  to  the  death  of  D.  V.  Derickson. 

Mr.  Haskins,  of  counsel  for  plaintiffs :  I  asked  him  if  any 
money  was  put  in  at  the  time.  He  says,  "No."  I  ask  him  if 
the  money  was  theretofore  deposited.    I  do  not  now  ask  when. 

Mr.  Mehard :  Their  allegation  is  that  the  money  which  was 
deposited  was  deposited  in  1886.  That  is  the  allegation  of  their 
declaration.  And  'Squire  Kitchen  is  not  competent  to  testify 
that  it  was  money  theretofore  deposited  unless  it  was  money 
deposited  since  the  death  of  D.  V.  Derickson. 

Mr.  Haskins :  State  whether  or  not  it  was  for  money  thereto- 
fore in  the  bank.  You  need  not  tell  when  it  was  deposited. 
Was  it  money  that  was  in  the  bank  after  the  death  of  D.  V. 
Derickson  and  before  the  date  of  the  issuing  of  this  certificate. 

Mr.  Mehard  objects  to  'Squire  Kitchen  stating  any  things  ex- 
cept what  actually  occurred  since  the  death  of  D.  V.  Derickson. 

By  the  Court:  It  appearing  to  be  admitted  or  heretofore 
proved  that  the  certificate  bearing  date  October  10, 1893,  was 
given  in  lieu  of  a  certificate,  bearing  prior  date,  and  it  also  ap- 
pearing that  the  certificate  bearing  a  prior  date,  and  surrendered 
October  10, 1893,  bears  date  prior  to  the  death  of  D.  V.  Derick- 
son, deceased,  objection  to  the  question  is  sustained  and  the 
offer  overruled.    Seal  a  bill  for  the  plaintiffs.    Exception.  [8] 

W.  G.  Powell,  one  of  the  plaintiffs  was  asked  this  question : 
"  You  may  state  whether  you  knew  whether  Major  Derickson 
was  a  member  of  the  bank  or  not." 

Mr.  Mehard  objects  to  the  witness  testifying  as  to  a  state  of 
facts  existing  in  the  lifetime  of  Major  Derickson. 

Mr.  Haskins :  The  objection  is  probably  well  taken,  that  is, 
if  it  is  conceded — as  I  understand  the  court  to  hold — that  he  is 
interested  so  that  he  is  not  a  competent  witness.  But  we  insist 
that  the  witness  is  not  interested  in  a  sense  that  he  cannot  tes- 
tify.    Therefore  we  insist  upon  the  question. 

By  the  Court :  We  will  have  to  sustain  the  objection  and 
seal  a  bill  for  the  plaintiffs.    Exception.  [4] 
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Patrick  Clark  was  called  and  examined  by  plaintiffs. 

Mr.  Mehard  on  cross-examination :  I  simply  want  to  show  his 
familiarity  with  Crawford  county. 

Mr.  Haskins :  For  what  purpose  ? 

Mr.  Mehard :  I  will  indicate  my  purpose  by  asking  him  now 
if  he  was  not  acquainted  with  Major  Derickson. 

Mr.  Haskins  objects.  The  object  of  all  this  is  to  ask  the  jury 
to  infer  that  these  men  must  have  known  of  the  death  of  D.  V. 
Derickson.  That  is  altogether  unimportant  and  is  not  relevant, 
if  they  did  not  know  that  he  was  a  member  of  the  bank,  there- 
fore they  have  no  right  to  go  into  that. 

By  the  Court :  There  was  no  examination  in  chief  reaching 
back  to  the  time  of  D.  V.  Derickson's  death. 

Mr.  Mehard :  We  wish  to  know  whether  he  didn't  know  of 
the  fact  of  D.  V.  Derickson's  death. 

Mr.  Haskins :  That  is  not  competent  No  inference  can  be 
drawn  from  that  without  he  knew  at  the  same  time  that  he  was 
a  member  of  the  bank. 

By  the  Court :  That  is  another  question.  We  will  allow  you 
to  ask  whether  he  knew  of  his  death. 

Mr.  Haskins  asks  exception. 

By  the  Court:  Seal  a  bill  for  the  plaintiffs.    Exception. 

"Q.  You  heard  of  Major  Derickson's  death,  did  you  not? 
A.  I  suppose  I  did." 

Mr.  Haskins  desires  to  add  the  further  objection  that  it  is 
also  not  cross-examination. 

By  the  Court:  You  asked  whether  he  knew  of  any  changes 
in  the  partnership.  It  might  have  been  followed  by  another 
question  asking  him  whether  or  not  he  did  not  know  that  he 
was  a  member  of  the  partnership,  but  counsel  saw  proper  not 
to  do  so.  I  am  not  saying  now  that  it  would  have  been  com- 
l>etent. 

Mr.  Haskins:  Your  honor  gives  me  the  exception  on  the 
ground  that  it  is  not  cross-examination  also. 

By  the  Court:  Yes.  Seal  a  bill  for  the  plaintiffs.  Excep- 
tion. [6] 

The  court  charged  in  part  as  follows : 

The  deliberation  with  which  this  trial  has  proceeded  has  en- 
aUed  me  to  place  in  writing  the  greater  part  of  what  I  shall 
have  to  say  to  you  at  this  time. 
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In  1867  or  1868  Cyrus  Kitchen,  A.  P.  Ingraham  and  otheis 
organized  a  copartnership  under  the  name  and  style  of  the 
Meadville  Savings  Bank  for  the  purpose  of  carrying  on  a  bank- 
ing business.  Articles  of  association  were  then  prepared  and 
signed  by  those  entering  into  and  becoming  members  of  the 
partnership.  These  articles  of  association,  supplemented  by 
the  general  law  governing  partnerships,  became  the  law  of  this 
association.  The  business  then  commenced,  continued,  it  ap- 
pears, under  the  terms  of  the  articles  of  association  until  the 
bank  failed  and  closed  its  doors  on  the  13th  of  January,  1894. 
A  copy  of  these  articles  of  association  has  been  offered  in  evi- 
dence, and  you  will  be  permitted  to  take  it  with  you  to  your 
consulting  room.  Its  terms  have  been  stated  and  referred  to 
so  often  and  so  much  in  your  presence  that  it  is  unnecessary  to 
recite  it  at  length. 

From  the  evidence  it  appears  that  it  has  remained  unchanged, 
and  as  provided  therein,  new  shareholders  or  partners  have  been 
taken  into  the  business  from  time  to  time,  and  persons  who 
were  partners  or  shareholders  therein  have  retired  from  time  to 
time.  In  January,  1877,  Mr.  Derickson,  defendants'  testator 
here,  purchased  the  interest  of  Ingraham,  consisting  of  five 
shares  of  stock  of  the  par  value  I  believe  of  $100  each,  which 
interest  was  transferred  to  him  on  the  books,  and  under  the 
terms  of  the  articles  of  association  he  was  accepted  and  approved 
as  a  member  of  the  copartnership  as  it  then  existed.  He  con- 
tinued to  hold  the  interest  then  acquired  or  gained  until  his 
deatiti,  the  21st  day  of  July,  1891.  The  defendants  here,  C.  M. 
Derickson  and  G.  M.  Derickson,  it  is  conceded,  are  the  execu- 
tors of  the  last  will  and  testament  of  Mr.  D.  Y.  Derickson, 
deceased. 

While  these  articles  of  association  were  a  law  to  the  partners, 
that  is  to  those  signing  or  assenting  thereto,  they  were  not  a 
law  in  all  respects  to  those  dealing  or  having  business  transac- 
tions with  them.  While  as  between  themselves,  members  could 
retire  and  new  members  could  be  admitted  without  any  change 
in  the  partnership  or  the  books,  further  than  to  change  the 
names  of  the  owners  of  the  shares  therein,  as  to  outsiders,  credi- 
tors of  those  parties,  every  change  in  the  ownership  of  shares, 
whether  by  written  assignment  thereof  or  death,  worked  a  dis- 
solution of  the  partnership  bb  it  existed  at  the  time  of  the 
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transfer  or  death ;  and  the  business  thereafter  conducted  by  the 
surviving  or  new  members,  was  a  new  partnership,  composed  of 
persons  in  part  different  from  those  who  composed  it  prior  to 
the  transfer  or  death.  This  is  true  notwithstanding  the  fact 
that  the  name  under  which  they  continued  to  operate  remained 
unchanged  from  the  time  of  the  inception  of  the  business  in 
1867  to  the  time  of  the  failure. 

This  is  a  general  statement  of  the  law  applicable  to  the  man- 
ner  of  doing  business.  To  what  extent  this  general  statement 
of  the  law  may  be  modified  by  particular  facts  we  will  call  your 
attention  hereafter. 

In  the  bank,  owned  and  conducted  by  the  persons  then  work- 
ing under  these  articles  of  association,  the  plaintiffs'  intestate. 
Dr.  William  Gibson,  then  in  life,  on  the  3d  day  of  September, 

1886,  deposited  funds  to  the  amount  of  $10,000,  taking  therefor 
what  is  called  a  certificate  of  deposit  bearing  said  date  and 
signed  by  the  acting  president  or  agent  for  the  partners,  Cyrus 
Kitchen,  which  certificate  was  due  and  payable  in  one  year  with 
interest  at  the  rate  of  four  per  cent  per  annum.     On  October  21, 

1887,  it  appears  this  ciertificate  issued  to  Dr.  Gibson  was  sur- 
rendered to  the  bank  and  a  new  certificate  was  issued  for 
$10,400,  being  the  original  principal  deposited,  with  one  year's 
interest  at  four  per  cent  added.  Dr.  William  Gibson,  the  orig- 
inal depositor,  having  died  in  the  meantime,  this  certificate  was 
issued  to  W.  G.  Powell  and  P.  Clark,  his  administrators,  and 
was  due  and  payable  in  one  year  after  date  with  interest  at  the 
rate  of  three  and  one  half  per  cent  per  annum,  which  certificate 
was  also  signed  by  Cyrua  Kitchen  as  president.  Afterwards 
the  bank,  or  those  conducting  the  business,  paid  on  account  of 
this  certificate  all  interest  accrued  thereon  to  July  18, 1890,  and 
$4,000  on  account  of  the  principal.  According  to  my  notes  the 
payment  of  $4,000  on  the  principal  was  made  on  June  6, 1889, 
and  was  indorsed  as  a  credit  on  the  back  of  the  certificate  then 
held  by  the  administrators  of  Gibson.  All  of  these  certificates 
have  been  offered  in  evidence  and  you  will  also  have  the  privi- 
lege of  taking  them  out  and  examining  them,  and  their  dates, 
and  the  indorsements  thereon. 

On  December  11, 1890,  the  certificate  then  held  by  plaintiffs 
was  returned  to  the  bank  and  a  new  certificate  was  issued  to 
ihem  calling  for  $6,400,'with  interest  from  July  18, 1890,  signed 
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by  W.  R.  McCoy,  acting  as  cashier  of  the  bank,  and  therefore 
as  agent  for  the  parties  then  doing  business.  This  certificate 
was  payable  to  the  administrators  of  Gibson  with  interest  at  the 
rate  of  three  and  one  half  per  cent  per  annum  on  return  of  the 
certificate  properly  indorsed  by  them. 

I  call  your  attention  to  this  certificate  for  the  reason  that  it 
is  the  one  last  issued  prior  to  the  death  of  Mr.  D.  V.  Derickson, 
the  defendants'  testator.  From  1877  to  this  time  and  to  the 
time  of  his  death  he  had  been  and  was  a  member  of  this  part- 
nership, or  rather  a  member  of  the  several  partnerships  which 
had  been  conducting  this  banking  business.  He  was  such  a 
member  when  the  original  deposit  was  made  by  Gibson  in  1886, 
and  when  each  new  certificate  was  issued,  including  the  one 
last  referred  to  and  dated  the  11th  of  December,  1890. 

It  is  contended  by  the  plaintiffs  here,  and  as  I  understand  it, 
admitted  by  the  defendants,  that  D.  V.  Derickson,  deceased, 
was  on  the  11th  day  of  December,  1890,  liable  to  the  plaintiffs 
for  the  amount  called  for  by  this  certificate,  and  that  he  so 
remained  liable  until  the  time  of  his  death ;  and  also  that  after 
his  death  his  estate  remained  liable  until  the  10th  of  October, 
1893.  Having  died  on  the  21st  of  July,  1891,  he  could  not 
thereafter  himself,  of  course,  remain  a  member  of  any  partner- 
ship. His  death  severed  his  connection  with  the  partnership. 
But  it  did  not  release  his  estate  from  liability  for  anything  for 
which  he  was  liable  at  the  time  of  his  death.  Therefore  if  the 
plaintiffs  had  retained  the  certificate  bearing  date  the  11th  of 
December,  1890,  and  had  brought  suit  upon  it,  so  far  as  any- 
thing has  been  disclosed  by  the  evidence  here  the  defendants 
would  have  had  no  defense  to  its  payment.  Plaintiffs,  however, 
did  not  retain  this  certificate.  [On  the  10th  day  of  October, 
by  their  attorney  or  agent,  Mr.  Roddy,  they  sent  this  certificate 
to  the  place  where  the  parties  then  operating  under  these 
articles  of  association  were  doing  business — and  we  presume  at 
the  old  stand — ^under  the  name  of  the  Meadville  Savings  Bank, 
where  Mr.  Roddy  received  from  them  41,000  and  some  interest, 
surrendered  the  old  certificate  dated  December  11, 1893,  and 
received  a  new  one  for  f5,400,  with  interest  from  July  18, 1893, 
signed  by  Cyrus  Kitchen,  president,  payable  as  was  tie  last  one 
to  the  administrators  of  William  Gibson,  with  interest  at  three 
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and  one  half  per  cent  per  annum  on  return  of  Uie  certificate 
properly  indorsed  by  them. 

Mr.  Kitchen  says  this  certificate  was  given  in  lieu  of  and  for 
the  balance  due,  after  deducting  payments,  on  the  one  dated 
December  11, 1890.  This  transaction  is  the  important  one  in 
the  controversy  you  are  now  to  determine.]  [17]  The  defend- 
ants say  that  by  reason  of  what  then  and  there  took  place  on 
the  10th  of  October,  1893,  under  the  facts  in  connection  with 
this  banking  business  as  they  tlien  existed,  the  estate  of  D.  V. 
Derickson,  deceased,  then  ceased  to  be  liable  to  the  estate  of 
William  Gibson,  deceased. 

As  reason  for  this  contention  on  the  part  of  the  defendants 
that  the  estate  of  D.  V.  Derickson,  deceased,  ceased  to  be  liable 
to  the  plaintifEs  on  the  10th  day  of  October,  1893,  defendants 
allege,  and  they  have  offered  in  support  of  their  allegations 
evidence  that  there  were  sundry  transfers  of  shares  in  this 
business  after  the  death  of  D.  V.  Derickson,  July  21,  1891, 
in  consequence  of  which  and  the  approval  of  the  acting  board 
of  directors  of  the  bank  the  membership  was  changed,  and  that 
by  reason  of  this  as  well  as  by  reason  of  the  death  of  Mr.  Der- 
ickson, under  the  law  the  partnership  to  which  Mr.  Derickson 
belonged  at  the  time  of  his  death  became  dissolved,  and  that 
on  the  10th  of  October,  1893,  a  new  and  different  partnership 
composed  in  part  of  new  and  different  members  was  then  doing 
business  as  the  Meadville  Savings  Bank.  That  ten  shares  of 
stock  held  by  some  Cussewago  Lodge,  or  some  order,  I  have 
not  the  name  of  it  exactly,  were  transferred  to  one  Stolz,  both 
of  which  transfers  were  approved  by  the  board  of  directors  after 
the  death  of  Mr.  Derickson  and  on  January  8, 1892.  That  on 
May  20,  1893,  fifty-three  shares  held  by  Nancy  J.  Loveridge 
and  others  were  transferred  or  surrendered  to  the  bank ;  that 
on  August  2, 1893,  ten  shares  held  by  one  Beman  were  trans- 
ferred to  Mr.  Kitchen,  both  of  which  transfers  were  approved 
as  required  by  the  articles  of  association,  by  the  board  of  di- 
rectors, the  approval  of  the  latter  having  been  given  Janu- 
ary 20, 1893. 

The  defendants  claim  that  as  to  creditors  and  as  to  these 
plaintiffs  by  reason  of  the  death  of  Mr.  Derickson  the  partner- 
ship existing  at  the  time  of  and  prior  to  his  death  became 
dissolved;  that  by  reason  of  the  subsequent  changes  in  the 
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membership  a  new  and  different  partnership  resulted.  And 
this  we  instruct  you  is  the  law  so  far  as  these  plaintiffs  are  con- 
cerned, if  they  had  notice  either  actual  or  implied  of  the  facts. 

It  further  appears  that  the  different  old  certificates  issued  to 
William  Gibson  or  to  his  administrators,  all  of  those  certificates 
in  fact,  offered  in  evidence  and  issued  prior  to  and  bearing  date 
of  October  10,  1893,  were  produced  here  before  you  by  Mr. 
Kitchen,  the  late  president  of  this  bank,  who  testified  that  he 
procured  them  in  the  vault  or  safe  of  the  bank  among  the 
papers  or  files  of  the  bank.  The  defendants  allege  that  these 
certificates  were  surrendered  to  the  bank  for  cancelation ;  and 
it  appears,  I  believe,  by  the  face  of  the  certificates  that  they 
were  canceled  or  stamped  paid.  That  by  the  surrender  and 
cancelation  on  October  10,  1898,  of  the  certificate  dated  De- 
cember 11,  1890,  and  the  part  payment  thereof  and  the  issue 
by  the  bank,  as  it  then  existed,  with  a  new  or  changed  mem- 
bership, of  a  new  certificate  for  the  balance,  and  the  acceptance 
of  such  new  certificate  by  the  plaintiffs,  ended  the  liability  of 
the  defendants  on  the  old  certificate  of  December  11,  1890; 
that  thereby  such  old  certificate  was  paid  and  that  thereafter 
the  plaintiffs  held,  and  held  only,  those  bound  by  the  new  cer- 
tificate, that  is  the  partnership  as  it  existed  at  that  time,  Octo- 
ber 10,  1893.  In  other  words,  that  there  had  been  what  is 
termed  in  law  a  novatioii,  that  is  a  voluntary  substitution  of  a 
new  or  different  security  for  the  old  security.  And  we  say  to 
you  as  matter  of  law,  if  this  was  done  intelligently,  with  knowl- 
edge of  the  facts,  the  defendants  were  released  by  the  issuing 
of  that  new  certificate  and  its  acceptance. 

In  answer  to  this  allegation  of  the  defendants,  plaintiffis^  coun- 
sel allege  and  contend  and  ask  you  to  find  as  a  fact  that  they, 
the  plaintiffs,  had  no  knowledge  of  any  change  in  the  member^ 
ship  of  the  association  before  or  after  the  death  of  Mr.  Derick- 
son;  that  neither  they  nor  their  intestate.  Dr.  Gibson,  had 
knowledge  on  or  prior  to  October  10,  1893,  that  Mr.  Derickson 
ever  was  a  stockholder,  and  that  by  reason  of  this  want  of  know- 
ledge and  ignorance  on  their  part  as  to  the  membership  of  the 
baiJdng  association,  they  were  not  affected  by  changes  in  the 
ownership  of  shares,  and  that  they  did  not  voluntarily  surren- 
der an  old  for  a  new  security.  They  alleged  that  so  far  as  the 
plaintiffs  are  concerned  they  have  now  the  same  remedy,  the 
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same  security  they  had  when  the  money  was  first  deposited  in 
1886,  that  is  the  Meadville  Savings  Bank  and  the  individuals 
who  composed  that  partnership.  [The  defendants  here,  D.  V. 
Derickson's  executors,  through  their  attorneys,  argue  and  expect 
you  to  find  as  a  fact  that  both  Dr.  Gibson  in  his  lifetime  and 
his  administrators  after  his  death  and  prior  to  the  death  of  Mr. 
Derickson,  had  knowledge  of  the  membership  of  Mr.  Derickson 
in  this  association.  That  is,  that  you  have  a  right  to  infer  such 
knowledge.  There  is  no  direct  proof  of  the  fact  of  such  know- 
ledge or  want  of  such  knowledge  by  any  witness  competent  to 
testify  to  the  fact.  Gibson  was  long  since  dead,  and  his  admin- 
istrators, as  we  have  ruled,  are  incompetent  to  testify  to  any- 
thing occurring  or  any  fact  existing  prior  to  the  death  of  Der- 
ickson, for  the  reason  that  Mr.  Derickson's  lips  being  closed  by 
death  the  law  closes  the  lips  of  the  plaintiffs,  the  other  parties 
to  this  transaction  as  to  anything  which  occurred  or  any  fact 
which  existed  prior  to  the  death  of  Mr.  Derickson.]  [19] 

[While  there  is  no  direct  proof  of  knowledge  or  want  of  know- 
ledge by  the  plaintiffs  or  either  of  them  prior  to  the  death  of 
Mr.  Derickson,  yet  the  history  of  this  series  of  transactions 
between  them  and  the  bank  is  in  evidence.  And  if  from  this 
history  or  any  evidence  in  the  case  you  can  reasonably  infer 
knowledge  by  the  administrators  of  Gibson  prior  to  the  death 
of  Mr.  Derickson  of  his  membership,  you  may  do  so.  If  you 
find  that  they  had  such  knowledge  then  we  say  to  you  as  a  con- 
clusion of  law  that  they  were  bound  to  take  notice  of  Mr.  Der- 
ickson's death,]  [18]  and  that  by  his  death  the  partnership  as 
it  existed  at  the  time  of  his  death  became  dissolved,  and  that  if 
tte  business  was  thereafter  carried  on  they  were  bound  to  know 
that  it  was  being  conducted  not  by  the  old  but  by  a  new  part- 
nership operating  under  the  old  name,  of  which  Mr.  Derickson's 
estate  was  not  a  member.  So  far  as  the  death  of  Mr.  Derick- 
son is  concerned  the  law  imputes  to  the  plaintiffs  knowledge 
of  that  fact  without  any  proof.  If,  with  knowledge  of  these 
facts  they,  the  plaintiffs,  voluntarily  surrendered  for  cancela- 
tion and  destruction  the  obligation  they  held  and  took  a  new 
one  from  different  parties  in  satisfaction  thereof,  then  they  can- 
not recover  in  this  action.  So  if  you  find  from  the  evidence 
that  plaintiffs  had  knowledge  of  the  transfer  of  shares  after 
Mr.  ]3erick8on'8  death,  thereby  working  a  change  in  and  a  new 
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partnership  prior  to  October  10, 1893,  and  with  knowledge  of 
these  facts  voluntarily  accepted  in  lieu  of  the  old  certificate  a 
new  obligation  of  a  new  partnership,  composed  in  part  of  new 
or  different  members,  then  we  say  to  you  that  the  plaintiffs 
cannot  recover  in  this  action. 

Upon  this  point,  however,  you  have  the  testimony  of  both 
plaintiffs,  Mr.  Powell  and  Mr.  Clark,  that  after  Mr.  Derickson's 
death  and  prior  to  October  10,  1893,  they  acquired  no  knowl- 
edge of  any  transfers  of  shares,  and  consequently  had  no 
knowledge  of  any  new  partnership  caused  or  arising  by  reason 
of  transfers  of  shares.  You  have  also  the  testimony,  as  I 
remember,  of  the  plaintiffs  that  between  the  time  of  the  death 
of  Mr.  Derickson  and  the  time  when  they  surrendered  the  old 
certificate — ^that  is  between  July  21,  1891,  and  October  10, 
1893 — they  did  not  learn  that  Mr.  Derickson  in  his  lifetime 
had  been  a  shareholder  in  the  bank.  [If  they  had  such  knowl- 
edge, therefore,  you  will  probably  conclude  that  they  acquired 
it  before  the  death  of  Mr.  Derickson,]  [26]  although  all  the 
evidence  throwing  light  on  this  question  is  for  you.  It  is  your 
duty,  gentlemen,  to  determine  the  facts  in  controversy.  You 
find  facts  from  evidence,  but  not  without  evidence.  Facts  may 
be  found  from  direct  and  positive  testimony  or  proof  to  the 
effect  that  they  exist ;  or  facts  may  be  found  by  inference  from 
the  existence  of  other  facts  when  the  relation  between  the  two 
is  such  that  the  one  is  necessarily  the  concomitant  of  the  other. 
There  can  be  no  inference  however,  from  facts  not  shown  pos- 
itively or  negatively  to  exist.  It  is  only  where  a  fact  has  been 
established  that  another  can  be  inferred  from  it. 

Now  what  are  the  facts  here  ?  What  knowledge  had  these 
plaintiffs  that  Mr.  Derickson  in  his  lifetime  was  a  member  of 
this  banking  firm?  Can  you  fairly  infer  such  knowledge  on 
the  part  of  the  plaintiffs  ?  If  they  had  such  knowledge  on  the 
10th  day  of  October,  1893,  then  what  occurred  at  that  time? 
With  what  mind  were  the  papers  changed  on  that  day  ?  Was 
there  an  intention  on  the  part  of  the  plaintiffs  with  a  knowledge 
of  the  facts  affecting  their  rights  to  substitute  a  new  security 
for  the  old  one  ?  Did  a  novation  under  these  circumstances 
take  place  at  that  time  ?  If  so,  and  the  old  certificate  was  sur- 
rendered to  be  canceled,  to  be  destroyed,  to  be  thereafter  void 
and  of  no  validity,  then  the  plaintiffs  cannot  recover  in  this 
case. 
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If  on  the  other  hand  plaintiffs  had  not  on  the  10th  day  of 
October,  1893,  knowledge  of  the  facts  affecting  their  rights,  and 
in  ignorance  thereof  accepted  one  paper  for  another  without 
knowing  that  by  so  doing  they  were  accepting  a  different  secu- 
rity from  that  which  they  had,  then  we  say  to  you  that  the 
plaintiffs  are  entitled  to  recover  in  this  case. 

[We  call  your  attention  to  the  fact  that  on  the  10th  day  of 
October,  1893,  the  plaintiffs  were  not  present  at  the  bank;  they 
were  represented  there  by  their  agent  or  attorney,  Mr.  Roddy. 
What  was  there  done  in  reference  to  the  certificate  of  Decem- 
ber 11, 1890,  was  done  by  Mr.  Roddy  as  the  agent  of  the  plain- 
tiffs. While  the  plaintiffs  were  not  there  at  that  time  and  were 
represented  only  by  their  agent,  it  was  their  duty  upon  learning 
what  had  there  been  done  to  either  ratify  it  or  disaffirm  it.  If 
Mr.  Roddy  acted  without  authority,  or  exceeded  his  authority, 
in  surrendering  the  old  certificate  and  taking  a  new  one,  it  was 
the  duty  of  the  plaintiffs  promptly  upon  learning  of  this  fact  to 
advise  the  bank  that  they  did  not  so  desire  and  to  make  their 
claim  upon  the  old  certificate.]  [20] 

Counsel  upon  both  sides  have  requested  us  in  writing  to 
instruct  you  upon  certain  propositions.  The  plaintiffs  here 
through  their  attorneys  ask  us  to  instruct  you. 

[First.  That  by  the  articles  of  copartnership  and  the  evi- 
dence offered  in  this  case,  the  peraons  doing  business  under  the 
name  and  style  of  the  Meadville  Savings  Bank  constituted  a 
common  law  copartnership,  and  each  member  became  individ- 
ually liable  for  the  debts  of  the  said  firm.  Our  answer  is  this : 
Not  purely  a  common  law  partnership,  but  members  thereof  be- 
came liable  to  creditors  as  in  a  common  law  partnership.]  [22] 

[Fourth.  That  the  taking  by  the  plaintiffs  on  the  10th  day  of 
October,  1893,  of  the  last  certificate,  identical  in  form  and  style 
of  the  former  one  from  the  Meadville  Savings  Bank,  less  the 
amount  then  paid  subsequent  to  the  death  of  the  said  D.  V. 
Derickson  did  not  thereby  release  the  estate  of  said  Derickson, 
it  not  being  a  payment  of  the  original  debt  or  a  novation.  Our 
answer  is  this:  This  question  with  all  the  evidence  bearing 
thereon  is  submitted  to  the  jury  with  the  instructions  bearing 
thereon,  for  them  to  determine.]  [23] 

[Fifth.  They  ask  us  to  instruct  you  that  at  the  time  of  the 
receiving  by  the  plaintiffs  of  the  certificate  of  date  of  October  10, 
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1893,  from  the  Meadville  Savings  Bank,  of  the  balance  remain- 
ing  unpaid  of  the  original  deposit,  it  having  been  shown  that 
the  same  officers  as  theretofore  were  still  doing  business  with- 
out change  and  without  change  of  name  or  business  of  said 
copartnership,  or  without  any  notice  or  information  being  given 
to  the  plaintiffs  of  any  change  in  said  copartnership  at  that 
time  or  any  other  time,  by  death  or  otherwise  of  any  of  its  mem- 
bers and  copartners.  And  it  further  appearing  that  the  plain- 
tiffs* administrators  or  their  agent  had  no  knowledge  of  any 
change  in  said  copartnership,  tliat  in  such  cases  the  receiving 
and  taking  of  said  certificate  was  not  a  payment  of  the  original 
debt  or  a  novation.  Our  answer  is  this :  If  the  facts  were  as 
here  assumed  we  would  affirm  this  point;  but  we  will  not 
assume  the  facts  to  be  as  here  stated  and  therefore  refuse  to 
affirm  this  point.]  [24] 

[Sixth.  That  the  onus  is  on  the  defendants  to  show  that  the 
acceptance  of  the  present  certificate  at  that  time  was  a  discharge 
of  the  old  indebtedness,  and  on  failure  so  to  show  on  their  part 
the  verdict  of  the  jury  must  be  for  the  plaintiffs.  Our  answer 
is  that  as  applicable  to  the  facts  in  this  case  this  point  is  refused. 
It  is  the  duty  of  the  jury  to  take  into  consideration  all  the 
evidence  bearing  upon  the  acceptance  of  the  new  certificate, 
whether  such  evidence  has  been  introduced  by  the  plaintiff  or 
by  the  defendants.  If  the  evidence  of  the  plaintiffs  does  not 
show  such  acceptance  then  the  burden  is  on  the  defendants  to 
show  it.  But  you  should  consider  all  the  evidence  bearing 
upon  the  question.]  [25] 

The  defendants  have  also  made  requests  in  writing. 

[First.  That  when  D.  V.  Derickson  died,  his  relation  as  a 
partner  in  the  firm  known  as  the  Meadville  Savings  Bank 
ceased,  and  his  estate  or  hi^  executors  were  not  substituted  for 
him  as  a  partner  in  said  firm.  Answer:  That  point  is  af- 
firmed.] [27] 

[Second.  If  the  jury  find  from  the  evidence  that  the  other 
members  of  said  firm,  whether  alone  or  in  conjunction  with  new 
members  introduced  after  the  death  of  D.  V.  Derickson,  contin- 
ued to  carry  on  the  business  of  said  firm,  and  as  continuing, 
not  liquidating  partners  they  gave  a  new  certificate  of  deposit 
and  lifted  and  canceled  the  old  one,  it  showed  the  intention 
upon  their  part  to  end  the  indebtedness  of  the  old  firm,  and  to 
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make  it  a  debt  of  the  new  one.  Answer :  Having  in  view  the 
articles  of  association  and  the  methods  of  doing  business  by  the 
bank,  as  shown  by  the  evidence,  this  point  is  aflSrmed.]  [28] 

[Third.  If  the  plaintiffs,  through  their  agent,  with  knowledge 
,  actual  or  imputed  of  the  death  of  D.  Y.  Derickson,  and  of  a 
change  thereby  resulting  in  the  firm  as  constituted  in  his  lif&- 
time,  surrendered  the  old  certificate  of  deposit  and  accepted  a 
new  one  from  the  new  firm,  this  is  evidence  strongly  tending  to 
show  their  consent  to  cancel  the  debt  of  the  old  firm,  and  to 
accept  in  lieu  thereof  the  certificate  of  the  new  firm.  Answer : 
This  point  is  affirmed.]  [29] 

[Fourth.  If  the  jury  find  from  the  evidence  that  the  firm  as 
constituted  on  the*  10th  day  of  October,  1893,  received  the  old 
certificate  and  gave  therefor  part  cash  and  a  new  certificate  for 
the  balance,  and  marked  the  old  certificate  ^'  paid,"  it  is  strong, 
clear  evidence  that  it  was  the  intention  of  said  firm  to  ab- 
solutely end  the  old  certificate.  Answer:  That  point  is  af- 
firmed.] [30] 

[Fifth.  If  the  jury  find  from  the  evidence  that  at  that  time 
the  plaintiffs  or  their  agent  accepted  part  cash  and  a  new  certi- 
ficate for  the  balance  of  said  old  certificate,  and  at  same  time 
receipted  for  the  amount  of  the  old  certificate,  principal,  and 
interest,  it  is  strong,  clear  evidence  of  his  or  their  intention  to 
end  the  existence  of  the  old  certificate,  and  to  make  substitu- 
tion therefor  of  the  new  one.  Answer :  That  point  is  affirmed, 
as  explained  in  the  general  charge  touching  the  duty  of  the 
plaintiffs  in  case  their  agent  acted  without  or  exceeded  his 
authority  in  taking  the  new  certificate.]  [31] 

[Sixth.  If  the  jury  find  from  the  evidence  that  Otto  A.  Stolz 
became  a  partner  in  said  firm  subsequent  to  the  death  of  D.  V. 
Derickson,  and  that  the  business  of  the  bank  was  continued  and 
carried  on  by  the  firm  as  constituted  including  Mr.  Stolz ;  and 
that  in  the  regular  course  of  business  of  said  firm  a  new  certi- 
ficate was  issued  on  October  10, 1893,  for  the  old  one  sur- 
rendered for  cancelation.  Otto  A.  Stolz  became  bound  by  such 
new  certificate  and  liable  for  the  debt  thereby  represented. 
And  if  this  be  so  it  emphasizes  the  inference  of  a  novation — 
that  is  that  D.  V.  Derickson  was  released.  Answer :  Having 
in  view  the  articles  of  association  and  the  methods  of  doing 
business  by  the  bank  as  shown  by  the  evidence,  and  in  the 
Vol.  OLxxvin — 40 
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absence  of  other  evidence,  this  point  is  affirmed.  Except  the 
latter  clause  thereof,  which  we  affirm  only  on  condition  that 
the  plaintiffs  had  knowledge  of  the  membeiship  of  Otto  A. 
Stolz.]  [82] 

At  10:48  A.  M.,  Thursday,  January  28, 1896,  being  the  fol- 
lowing morning,  the  jury  appeared  and  asked  further  instruc- 
tions upon  the  following  point,  submitted  to  the  court  in  writing 
by  the  foreman  of  the  jury. 

"  Your  Honor,  If  the  court  please  we  would  like  to  ask :  If 
in  the  case  of  D.  Y.  Derickson's  death,  was  his  estate  released 
from  liability  in  this  case  according  to  law?  Can  your  Honor 
give  us  any  light  on  this  point?  " 

By  the  Court :  We  instructed  you,  gentlemen  in  our  charge 
that  the  plaintiffs  allege,  and  that  the  defendants  do  not  deny, 
that  Mr.  Derickson  was  liable  for  the  plaintiffs*  claim  here  as  a 
partner  in  the  Meadville  Savings  Bank  as  it  then  existed  at 
the  date  of  the  last  certificate,  that  is  on  the  11th  day  of  Decem- 
ber, 1890.  We  also  stated  that  there  is  no  question  as  to  the 
liability  of  Mr.  Derickson  for  the  balance  of  that  deposit  at  the 
time  of  his  death.  That  if  his  estate  became  afterwards  released 
it  was  because  of  what  occurred  at  the  time  the  last  certificate 
was  issued,  that  is  on  the  lOth  of  October,  1898.  His  estate 
was  liable  up  until  that  time. 

[On  that  day,  a&  you  learned  from  the  evidence,  and  we  call 
your  attention  to  it,  the  plaintiffs  here,  the  administrators  of 
Dr.  Gibson,  through  their  attorney  or  agent,  Mr.  Roddy,  brought 
the  certificate  dated  December  11, 1890,  to  the  bank  and  sur- 
rendered it  to  the  bank,  receiving  $1,000  on  account  of  the 
principal,  and  some  interest,  accepting  a  new  certificate  for  the 
balance,  $5,400,  with  interest  from  July  18, 1898,  as  I  remem- 
ber. We  instructed  you  that  if  at  that  time  plaintiffs  had 
knowledge  that  Mr.  Derickson  had  been  a  member  of  this  part- 
nership, and,  having  that  knowledge,  that  they  were  bound  to 
take  knowledge  of  the  fact  of  his  death,  and  they  accepted  this 
new  security  knowing  that  he  had  been  interested  in  the  firm 
and  had  died,  that  they  voluntarily  accepted  the  new  certificate 
instead  of  the  old  certificate  and  surrendered  the  old  certificate 
for  cancelation,  that  that  would  be  a  novation.  You  would  be 
warranted  in  finding  from  that  a  verdict  for  the  defendants  if 
you  find  the  facts  in  that  way. j  [21] 

Verdict  and  judgment  for  defendants.    Plaintiffs  appealed. 
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.JSrrors  asaiffned  among  others  were  (1-5)  rulings  on  evi- 
dence, quoting  the  bill  of  exceptions ;  (17-82)  above  instrao- 
tions,  quoting  them. 

(y.  W.  Haskins^  with  him  Thomas  Roddy ^  John  0.  McOlirir 
took  and  Q.  A.  Gordon^  for  appellants. — The  defense  set  up  is 
that  the  transaction  of  October  10, 1893,  constitutes  a  novation. 
This  depends  upon  the  intention  of  the  parties  to  the  transac- 
tion at  the  time :  Kemmerer's  App.,  102  Pa.  658 ;  Fleming  v. 
Parry,  24  Pa.  47 ;  Weakly  v.  Bell,  9  Watts,  278 ;  Hart  v.  Boi- 
ler, 15  S.  &  R.  162 ;  16  Am.  &  Eng.  Ency.  of  Law,  868 ;  Wal- 
strom  V.  Hopkins,  108  Pa.  118;  Brown  v.  Scott,  51  Pa.  857; 
Clark  V.  Brooks,  19  W.  N.  C.  888. 

In  case  of  deceased  partner,  a  creditor  does  not  lose  his  right 
against  the  estate  of  such  partner  unless  there  is  evidence  of 
intent  to  abandon  his  recourse  on  such  estate :  16  Am.  &  Eng. 
Ency.  of  Law,  908 ;  Collier's  Executors  v.  Leech,  29  Pa.  404. 

Unless  a  note  from  remaining  partners  is  received  by  the 
<;reditor  under  an  express  or  implied  understanding  that  it  is 
taken  as  payment,  the  liability  of  prior  firm  is  undisturbed: 
Shamburg  v.  Ruggles,  88  Pa.  148 ;  Christy  v.  Sill,  181  Pa.  492 ; 
Riegel's  App.,  16  W.  N.  C.  221 ;  Bernard  v.  Torrance,  5  Gill 
&  J.  888 ;  Kimberly's  Appeftl,  7  Atl.  Rep.  75 ;  Hill  v.  Voorhies, 
22  Pa.  68 ;  Potter  &  Colfelt  v.  McCoy,  26  Pa.  458 ;  Estate  of 
Davis  &  Desauque,  5  Wh.  580 ;  Hartley  v.  Kirlin,  45  Pa.  49 ; 
Newcomet  v.  Brotzman,  69  Pa.  185 ;  1  Addison  on  Contracts, 
sec.  109;  Parsons  on  Partnerships,  409;  Mason  v.  Wicker- 
sham,  4  W.  &  S.  100. 

The  refusal  to  permit  Watkin  G.  Powell  or  Dr.  Clark  to 
testify  to  anything  that  had  occurred  before  the  death  of  Mr. 
Derickson  was  error :  Smith  v.  Hay,  152  Pa.  877 ;  Dixon  v. 
McGraw,  151  Pa.  98 ;  Braine  v.  Spalding,  52  Pa.  247  ;  Struth- 
ers  V.  Kendall  &  Son,  41  Pa.  214;  Scott  v.  Wells,  6  W.  &  S. 
867 ;  Leith  v.  Bush,  61  Pa.  895. 

Mr.  Kitchen  was  one  of  a  number  of  the  surviving  partners 
in  this  bank  against  whom  judgment  had  already  been  obtained 
by  these  plaintiffs  for  this  debt,  and  was  a  competent  witness 
for  the  plaintiffs  for  all  relevant  purposes :  Collier's  Executors 
V.  Leech,  29  Pa.  404. 

The  errors  in  the  charge  raised  in  specifications  of  errors 
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No6. 17  and  21  inclusiye  consifits  in  giving  too  much  piomi- 
nence  to  the  defendants'  evidence,  in  ignoring  the  evidence  of 
the  plaintiffs,  in  instructing  the  jury  that  thej  might  find  a  fact, 
on  which  the  court  made  the  case  turn,  upon  inference  when 
there  was  no  evidence  from  which  such  fact  might  be  inferred : 
Bank  of  DuBois  v.  Bank  of  Williamsport,  114  Pa.  1 ;  Griffee 
V-  Griffee,  178  Pa.  484. 

Samuel  S.  Mehard^  with  him  James  W.  Smith  and  Q-earge  F. 
Davenport^  for  appellees. — The  court  committed  no  error  to  the 
plaintiff's  injury  in  rejecting  the  testimony  of  Cyrus  Kitchen  as 
to  matters  that  occurred  before  the  death  of  D.  V.  Derickson : 
Porter  v.  Wilson  &  Kelly,  18  Pa.  641 ;  Hogeboom  v.  Gibbs, 
Sterritt  &  Co.,  88  Pa.  286 ;  Alcorn's  Exrs.  v.  Cook,  101  Pa.  209. 

The  court  committed  no  error  in  rejecting  the  testimony  of 
the  plaintiffs  themselves  as  to  matters  which  occurred  before 
the  death  of  D.  Y.  Derickson :  Seip  v.  Drach,  14  Pa.  852 ;  Grier 
V.  Huston,  8  S.  &  R.  408 ;  Fritz  v.  Thomas,  1  Whar.  66 ;  2 
Williams  on  Executors,  6th  Am.  ed.  (1771-1774) ;  Crosse  v* 
Smith,  7  East,  268 ;  Conrad  v.  Keyser,  6  S.  &  R.  870 ;  Meason 
V.  Kaine,  68  Pa.  886 ;  Miller  v.  Frazier,  8  Watts,  466;  Kuester 
V.  Keck,  8  W.  &  S.  16 ;  Catawissa  R.  R.  v.  Armstrong,  49  Pa. 
186. 

It  will  be  borne  in  mind,  moreover,  that  the  stockholders  of 
this  bank  were  not  silent,  secret  or  dormant  partners.  Their 
situation  was  that  of  open  partneis  with  the  rights  and  privi- 
leges as  well  as  the  liabilities  of  such :  Def ord  &  Co.  v.  Rey- 
nolds, 86  Pa.  882;  Shamburg  v.  Ruggles,  88  Pa.  148;  Christy 
V.  Sill,  181  Pa.  604. 

When  the  plaintiffs,  with  the  knowledge  of  the  facts,  sur^ 
rendered  for  cancelation  the  evidence  of  the  old  firm's  debt, 
i.  e.,  the  certificate  of  deposit,  and  accepted  in  lieu  thereof  an 
obligation  of  the  new  firm,  the  clear  implication  is  that  both 
parties  to  this  transaction  intended  to  substitute  the  new  cer- 
tificate for  the  old  one ;  and  it  would  follow  as  a  necessaiy  con- 
clusion that  the  old  indebtedness  was  ended  and  that  the  estate 
of  D.  V.  Derickson  was  discharged :  Hart  v.  Boiler,  16  S.  &  R. 
162;  Estate  of  Davis  and  Desauque,  6  Wh.  680;  Weakly  v. 
Bell  &  Sterling,  9  Watts,  278 ;  Mason  v.  Wickersham,  4  W.  &  S. 
100 ;  Stone  v.  Miller,  16  Pa.  466 ;  Collier's  Executors  v.  Leech, 
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29  Pa.  404;  Evans  v.  Drammond,  4  Esp.  89 ;  Reed  v.  White, 
6  Esp.  122;  Hart  v.  Alexander,  7  Car.  &  P.  746;  Bedford  v. 
Deakin  et  al.,  2  Bam.  &  Aid.  212;  Thompson  y.  Percival, 
6  Bam.  &  Aid.  241 ;  Spenceley  v.  Greenwood,  1  Fos.  &  Fin. 
297;  BUboroughv.  Holmes,  L.  R.  5  Ch.  D.  256;  Arnold  v. 
Camp,  12  Johns.  409 ;  Parsons  on  Part.,  4th  ed.  sec.  826. 

Opiniok  by  Mr.  Jxjstiob  McCollum,  January  4, 1897 : 
It  is  not  necessary  to  determine  now  whether  Cyrus  Kitchen 
was  a  competent  witness  to  matters  occurring  in  t^e  lifetime  of 
D.  V.  Derickson,  deceased.  The  court  below  held  that  he  was 
not.  The  plaintifiFs  were  not  injured  by  this  ruling  because  the 
specific  matters  proposed  to  be  shown  by  him  were  established 
by  admittedly  competent  testimony  and  were  not  disputed. 
That  the  certificate  of  October  10, 1893,  represented  the  balance 
of  a  deposit  made  prior  to  the  death  of  Derickson  and  while  he 
was  a  member  of  the  firm,  was  conceded.  For  a  similar  reason 
it  is  not  necessary  to  consider  the  specifications  which  relate  to 
the  admission  of  evidence  tending  to  show  the  plaintiffs  had 
knowledge  of  Derickson's  death  before  their  acceptance  of  the 
certificate  of  October  10, 1898  in  lieu  of  the  certificate  of  De- 
cember 11, 1890.  The  plaintiffs  admitted  that  they  heard  of 
his  death  at  or  about  the  time  of  its  occurrence,  but  did  not 
recall  having  seen  the  announcement  of  it  in  the  papers.  We 
do  not  decide  that  the  rulings  referred  to  were  erroneous,  but 
that  if  they  were  they  were  not  prejudicial  to  the  plaintiffis'  case. 
We  do  not  reverse  a  judgment  for  harmless  error. 

Did  the  court  err  in  holding  the  administrators  incompetent 
to  testify  they  did  not  know  that  Derickson  was  a  member  of 
the  firm?  This  was  the  crucial  point  in  the  case.  If ,  with  knowl- 
edge of  his  membership  they  surrendered  the  certificate  of  the 
old  firm  and  accepted  the  certificate  of  October  10, 1898,  in  sat- 
isfaction of  it,  they  would  be,  prima  facie,  liable  to  the  estate 
they  represented  for  a  loss  occasioned  by  the  substitution  of  the 
latter  for  the  former.  They  were  parties  to  the  suit  having  an 
interest,  seemingly  at  least,  adverse  to  the  right  of  the  estate 
represented  by  the  defendants.  The  cases  cited  to  sustain  their 
claim  of  competency  to  testify  as  above  stated  are  not  appli- 
cable to  their  contention.  The  witnesses  allowed  to  testify  in 
these  cases  were  not  parties  to  tiie  suit  and  had  no  apparent 
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interest  in  the  result  of  it  For  six  years  or  more  the  certificates 
representing  the  Gibson  deposit,  or  the  balance  of  it,  were  in  the 
names  of  the  plaintiffs  as  administrators  of  the  Gibson  estate, 
and  during  that  time  there  were  important  changes  in  the  mem- 
bership of  the  firm,  affecting  the  liability  of  the  retiring  and 
incoming  partners.  The  certificates  so  held  by  the  plaintiffa 
represented  deposits  with  the  partnership  issuing  them,  and  the 
assets  of  the  partnership  and  the  personal  liability  of  its  members 
constituted  the  depositor's  security.  Some  of  the  certificates 
were  payable  on  presentment  duly  indorsed,  and  others  upon 
ten  days'  notice.  The  last  certificate  held  by  the  plaintiffs  was 
issued  on  the  10th  of  October,  1898,  the  bank  closed  its  doors 
on  the  13th  of  January,  1894,  and  on  the  20th  of  that  monUi 
made  an  assignment  for  the  benefit  of  its  creditors.  No  expbv- 
nation  was  made  by  the  plaintiffs  of  their  delay  in  collecting 
the  deposit,  or  of  the  financial  repute  of  the  partnership  during 
the  year  preceding  the  assignment.  We  think  that  under  the 
circumstances  shown  there  was  no  error  in  the  rejection  of  the 
offer  to  prove  by  the  plaintiffs  that  they  did  not  know  that  Der- 
ickson  was  at  any  time  a  member  of  the  firm  known  as  the  Mead- 
ville  Savings  Bank.  We  discover  no  error  in  the  admission  of 
evidence  of  transfers  of  stock,  of  the  introduction  of  new  mem- 
bers, and  the  part  they  took  in  the  management  of  partnership 
affairs,  and  of  the  action  of  the  partnership  in  reference  to  the 
transfers.  These  transactions  were  in  accord  with  the  articles 
of  association,  and  had  some  relevancy  to  the  question  whether 
parties  dealing  with  the  partnership  had  notice  of  changes  in 
the  membership  of  it. 

The  evidence  fully  warranted  the  submission  of  the  case  to 
the  jury  on  the  questions  whether  the  plaintiffs  knew  tiiat  Der- 
ickson  was  a  member  of  the  partnership,  and  if  so,  whether 
they  accepted  the  certificate  of  October  10,  in  full  satisfaction 
of  title  obligation  imposed  by  the  certificate  of  December  11, 1890. 
Neither  a  recital  nor  a  summary  of  the  evidence  bearing  upon 
these  questions  is  deemed  necessary.  There  was  no  direct  or 
positive  testimony  affecting  the  first  question.  But  tiie  cir- 
cumstances disclosed  by  the  testimony  were  sufficient  to  fairly 
authorize  an  inference  that  the  plaintiffs  knew  Derickson  was 
a  member  of  the  partnership.  He  was  a  prominent  citizen  of 
Meadville,  and  well  known  to  them ;  he  became  a  member  of 
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the  partneiship  in  1877,  and  continued  to  be  a  member  of  it 
until  his  deatti  in  July,  1891.  From  September,  1887,  to 
October  10, 1893,  the  plaintifEs,  as  administrators  of  Gibson's 
estate,  had  dealings  with  the  partnership,  and  from  the  nature 
of  their  transactions  with  it  and  their  position  as  trustees,  it 
may  reasonably  be  inferred  that  they  were  not  without  know- 
ledge respecting  the  membership  of  it. 

The  specifications  based  on  excerpts  from  the  charge,  and  on 
the  answers  to  the  points  submitted  by  the  parties  are  not  sus- 
tained. The  excerpts  and  answers  considered  in  connection 
with  the  entire  charge,  furnish  no  warrant  for  reversing  the 
judgment.    All  the  specifications  of  error  are  overruled. 

Judgment  affirmed. 


1178    6S1I 

Ezra  R.  Earley  v.  The  Mutual  Fire  Insurance  Company      l^^5£l 
of  Hummelstown,  Dauphin  County,  Pa.,  Appellant. 

Insurance — Fire  insurance— Waiver, 

Eveiy  consideration  of  public  policy  demands  that  insurance  companies 
^ould  be  required  to  deal  with  their  customers  with  entire  frankness  and 
fairness.  They  may  refuse  to  pay  without  specifying  any  ground,  and 
insist  upon  any  available  g^'ound,  but  when  they  plant  themselves  upon  a 
specific  defense,  and  so  notify  the  assured,  they  should  not  be  permitted  to 
retract  after  the  latter  has  acted  upon  their  position  as  announced,  and 
incurred  expense  in  consequence  of  it:  McCormick  v.  Ins.  Co.,  168  Pa. 
184. 

Where  an  insurance  company  after  a  fire,  with  full  knowledge  that  the 
conditions  of  the  policy  had  been  violated  by  the  insured,  offers  to  pay  the 
amount  of  the  loss  as  fixed  by  a  committee  of  its  board  of  managers, 
appointed  by  the  company  to  appraise  the  loss,  and,  upon  the  refusal  of 
the  insured  to  accept  the  offer,  appoints  an  arbitrator,  and  conducts  nego- 
tiations for  several  months  without  raising  any  question  as  to  its  liability 
to  pay  the  loss,  it  cannot,  in  a  suit  brought  upon  the  policy,  be  heard  to 
allege  that  the  policy  was  forfeited  because  the  assured  violated  its  condi- 
tions. 

Argued  June  1,  1896.  Appeal,  No.  6,  May  T.,  1896,  by 
defendant,  from  judgment  of  C.  P.  Dauphin  County,  March 
Term,  1895,  No.  98,  on  verdict  for  plaintiff.  Before  Stee- 
BBTT,  C.  J.,  Gbben,  Williams,  MgCollith,  Mitchell,  Deak 
and  Fell,  JJ.    Affirmed.    Mitohell  and  Fell,  JJ.  dissent. 
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Assumpsit  on  a  policy  of  fire  insurance.  Before  MoPhbe- 
80N,  J. 

The  facts  appear  by  the  opinion  of  the  Supreme  Court 

The  court  reserved  the  question  whether  there  was  any  evi- 
dence of  waiver  to  go  to  the  jury. 

Verdict  for  plaintiff  with  answers  to  questions  submitted  by 
the  court  as  follows : 

1.  Did  the  company  have  notice  before  the  fire  that  the 
plaintiff  was  using  the  property  in  part  for  a  creamery?  An- 
iwer:  No. 

2.  If  so  did  the  company  waive  any  right  of  forfeiture  which 
such  use  of  the  property  might  have  given?    Answer :  No. 

8.  After  the  fire,  and  after  the  company  learned  that  the 
property  had  been  used  in  part  as  a  creamery,  and  that  the  mill 
had  been  running  at  night,  and  that  the  plaintiff's  conduct  had 
been  such  as  was  alleged  to  be  grossly  or  culpably  negligenti 
did  the  company  waive  any  right  of  forfeiture  which  these  &ctB 
(or  either  of  them)  might  have  given?    Answer:  Yes. 

The  court  subsequently  directed  a  judgment  to  be  entered 
on  the  verdict.    Defendant  appealed. 

Hrror  assigned  was  in  entering  judgment  for  the  plaintiff 
upon  the  question  reserved. 

S.  J.  M.  McCarrell^  with  him  F.  J.  Schaffner^  for  appellant. 
— There  was  not  sufficient  evidence  of  waiver  to  submit  to  the 
jury :  Beatty  v.  Ins.  Co.,  66  Pa.  9 ;  Ins.  Co.  v.  Dunham,  117 
Pa.  478;  Gould  v.  Ins.  Co.,  184  Pa.  670;  McGonigle  v.  Agri- 
cultural  Ins.  Co.,  167  Pa.  867 ;  Carey  v.  Ins.  Co.,  171  Pa.  204. 

John  U.  Fox^  with  him  J.  Marshall  Funck^  for  appellee, 
cited  on  the  question  of  waiver :  Niagara  Fire  Ins.  Co.  v.  Miller, 
120  Pa.  604 ;  McFarland  v.  Ins.  Co.,  184  Pa.  690 ;  McGonigle 
V.  Susquehanna  Ins.  Co.,  168  Pa.  1 ;  Fritz  v.  Ins.  Co.,  154  Pa. 
884 ;  McCormick  &  Son  v.  Ins.  Co.,  168  Pa.  184 ;  Freedman  v. 
Fire  Assn.,  168  Pa.  266. 

Opinion  by  Mb.  Justice  Gbeen,  January  4, 1897 : 
It  IB  beyond  all  question  that  the  plaintiff  had  f orieited  all 
right  of  recovery  on  his  policy  at  the  time  of  the  fire,  by 
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breaches  of  material  conditions  of  the  instrument.  The  learned 
court  below  so  instructed  the  jury,  and  the  correctness  of  that 
instruction  is  practically  conceded  by  the  appellee.  The  only 
question  left  in  the  case  was  the  question  of  waiver  of  the 
defenses  which  the  company  clearly  had,  by  acts  done  after  the 
fire.  The  question  of  waiver  depends  almost,  perhaps  quite, 
exclusively  upon  the  character  of  the  company's  act  in  offering 
to  pay  the  $800  damages  assessed  by  the  committee  appointed 
by  the  company.  If  it  was  an  offer  of  compromise  it  would 
not  prejudice  their  right  to  insist  upon  their  defenses.  The 
court  so  instructed  the  jury,  but  left  to  them  the  question 
whether  upon  all  the  facts  in  evidence,  including  the  offer  to 
pay,  there  was  a  waiver  by  the  defendant  of  the  defenses  grow- 
ing out  of  the  breaches  of  condition  on  the  part  of  the  plaintiff. 
By  the  sixth  section  of  the  conditions  annexed  to  the  policy  it 
is  provided  that,  "  Any  member  sustaining  loss  or  damage  by 
fire  shall  give  immediate  notice,  in  writing,  to  the  president 
who  shall  appoint  a  committee  of  three  from  the  board  of  man- 
agers to  appraise  said  loss.  They  shall  estimate  the  actual 
cash  value  of  the  property  at  the  time  it  was  destroyed ;  but  in 
no  case  shall  the  award  be  more  than  three  fourths  the  amount 
it  will  cost  to  replace  or  rebuild  the  same,"  etc.  In  point  of 
fact  the  plaintiff  gave  the  proper  notice  of  his  loss  within  the 
proper  time,  and  the  president  thereupon  appointed  the  proper 
committee  from  the  board  of  managers  to  appraise  the  loss. 
The  committee  promptly  met  on  the  property  where  the  loss 
occurred ;  they  called  the  plaintiff  before  them  and  examined 
him  under  oath  as  to  the  particulars  of  the  fire  and  the  extent 
of  the  loss,  had  him  to  sign  the  statement,  and  then  made  out 
a  written  report  to  the  company,  fixing  the  amount  of  the  loss 
sustained  by  the  plaintiff  at  $800.  The  fire  occurred  on  Sep- 
tember 19, 1894,  the  committee  met  on  the  premises  and  exam- 
ined the  plaintiff  and  also  the  property  on  September  26,  1894, 
and  made  their  report  to  the  company  on  November  5, 1894. 
On  December  15, 1894,  the  company  through  its  secretary  sent 
to  the  plaintiff  the  following  communication,  to  wit: 

"  HuMMBLSTOWN,  Pa.  Dcc.  18, 1894. 
"  Mr.  Ezra  Earlby,  Syner,  Pa. 
^^  Dear  Sir :  -Our  committee  appointed  to  appraise  your  loss 
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made  you  an  award  of  $800.  This  is  now  ready  and  will  be  paid 
whenever  you  will  call  for  it  If  this  award  is  not  satisfactory 
to  you,  you  will  come  and  sign  an  agreement  to  an  adjustment 
by  disinterested  persons  as  provided  by  the  conditions  of  policy 
you  hold.  This  agreement  must  be  signed  before  an  appraise- 
ment can  be  made  by  the  persons  selected  in  case  you  do  not 
agree  to  take  the  above  award  we  have  made.  An  early  reply 
will  oblige. 

"  Yours  respect 

"J.  P.  NiBSLBY,  Secretary." 

It  is  claimed  on  the  part  of  the  appellant  that  the  foregoing 
was  an  offer  of  compromise.  We  do  not  see  how  it  can  be  so 
regarded.  It  purported  to  be,  and  it  literally  was,  a  part  of  a 
proceeding  directly  in  the  line  of  the  policy  and  its  conditions, 
and  in  regular  compliance  with  the  terms  of  the  contract.  It 
was  a  distinct  proposition  to  do  what  the  policy  called  for,  to 
wit,  to  pay  the  amount  of  tiie  damages  ascertained  and  reported 
by  the  committee  appointed  by  the  president  It  was  consistent 
only  with  the  tiieory  that  the  company  regarded  the  policy  as 
in  full  operative  force,  that  they  had  no  objection  or  defense  to 
make  against  payment  of  the  loss,  and  that  they  were  perfectly 
willing  to  pay  according  to  its  strict  terms.  After  this  proposi- 
tion was  made  Mr.  Earley  was  not  satisfied  to  accept  such  an 
amount,  and  it  was  suggested  by  Earley,  according  to  the  testi- 
mony of  Nissley,  that  the  matter  should  be  submitted  to  arbi- 
trators or  appraisers  under  the  8th  article  of  the  conditions. 
Then,  on  January  5, 1896,  Nissley  as  secretary  wrote  a  letter 
to  Earley  saying  the  company  had  decided  to  appoint  David  R. 
Miller  as  appraiser  in  place  of  J.  J.  Nissley  and  enclosed  a  writ- 
ten agreement  signed  by  the  company,  and  requested  Earley  to 
sign  also,  submitting  the  whole  question  to  two  appraisers  who 
were  to  choose  a  third,  and  the  three  were  to  finally  decide  what 
the  amount  of  the  loss  and  damage  was.  Earley  had  named 
D.  L.  Saylor  as  his  appraiser,  and  the  company  named  Miller. 
This  paper  was  not  signed  by  Earley,  but  Nissley,  the  secretary, 
met  Saylor  and  discussed  with  him  the  question  of  the  loss  and 
made  an  effort  to  induce  Saylor  to  agree  to  the  $800  appraise- 
ment. No  agreement  as  to  the  amount  however  was  arrived 
at,  and  while  the  the  negotiations  were  still  proceeding,  E^ley 


Digitized  by 


Google 


BARLEY  V.  MUX.  FIRE  INS.  CO.,  Appellant  686 

1897.]  Opinion  of  the  Court. 

brought  the  present  suit  bj  advice  of  counsel  whom  he  had 
retained.  The  writ  was  issued  on  January  30, 1895,  about  four 
and  a  half  months  after  the  fire.  During  all  this  time  nothing 
had  been  said  by  the  company,  or  Nissley,  or  any  one  on  behalf 
of  the  company,  about  any  defense  being  made  against  the 
policy,  although  the  company  knew  on  September  26, 1894,  by 
the  sworn  statement  of  the  plaintiff,  that  the  conditions  had 
been  violated  by  the  plaintiff.  The  whole  discussion  proceeded 
upon  the  basis  of  the  liability  of  the  company,  and  the  only 
question  to  be  decided  was  the  amount  which  the  company  was 
to  pay.  We  think  in  this  state  of  the  testimony  it  was  the  clear 
duty  of  the  court  below  to  submit  the  question  of  waiver  to  the 
jury.    This  is  in  accordance  with  several  of  our  recent  decisions. 

In  Fritz  V.  Lebanon  Mutual  Ins.  Co.,  154  Pa.  884,  we  held 
that  the  fact  that  a  fire  insurance  company  appointed  an  ad- 
juster to  adjust  a  loss,  and  that  when  an  adjustment  was  made 
it  was  received  by  the  company  without  objection,  is  sufficient 
evidence  to  submit  to  the  jury  on  the  question  whether  the 
company  had  waived  a  provision  in  the  policy  requiring  proof 
of  loss  to  be  furnished  within  fifteen  days. 

In  McCormick  v.  Ins.  Co.,  163  Pa.  184,  we  held  that  the 
refusal  of  an  insurance  company  to  pay  a  loss  on  a  specified 
ground,  estops  it  from  asserting  other  ground  relieving  it  from 
liability,  of  which  it  had  full  knowledge,  where  the  insured  has 
incurred  expense  and  brought  suit  in  the  belief  that  the  only 
objection  was  that  stated.  Mr.  Chief  Justice  Stbbbbtt,  deliv- 
ering the  opinion,  and  adopting  the  language  of  Mr.  Chief  Jus- 
tice Chubch  of  the  New  York  Court  of  Appeals  in  the  case  of 
Brink  v.  Ins.  Co.,  80  N.  Y.  108,  said,  "  Every  consideration 
of  public  policy  demands  that  insurance  companies  should  be 
required  to  deal  with  their  customers  with  entire  frankness  and 
fairness.  They  may  refuse  to  pay  without  specifying  any 
ground,  and  insist  upon  any  available  ground,  but  when  they 
plant  themselves  upon  a  specific  defence,  and  so  notify  the 
assured,  they  should  not  be  permitted  to  retract  after  the  latter 
has  acted  upon  their  position  as  announced,  and  incurred  ex- 
pense in  consequence  of  it." 

In  Freedman  v.  Ins.  Co.,  168  Pa.  249,  we  said,  "The  trend 
of  our  decisions  has  been  to  hold  insurance  companies  to  good 
faith  and  frankness  in  not  concealing  the  ground  of  defence 
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and  thus  misleading  the  insured  to  his  disadvantage.  Thej 
may  remain  silent  except  when  it  is  their  duty  to  speak,  and 
the  failure  to  do  so  would  operate  as  an  estoppel ;  but  having 
specified  a  ground  of  defence,  very  slight  evidence  has  been 
held  sufiQcient  to  establish  a  waiver  as  to  other  grounds/' 

To,  the  same  effect  are  Gould  v.  Ins.  Co.,  184  Pa.  670; 
McFarland  v.  Ins.  Co.,  134  Pa.  590 ;  Niagara  Falls  Ins.  Co.  v. 
Miller,  120  Pa.  504;  Snowden  v.  Ins.  Co.,  122  Pa.  502;  and 
McGonigle  v.  Ins.  Co.,  168  Pa.  1. 

In  the  present  case  it  was  not  at  any  time  intimated  to  the 
plaintiff,  prior  to  the  bringing  of  this  suit,  that  there  was  any 
defense  against  liability  on  the  policy.  Negotiations  were  con- 
ducted for  several  months,  all  on  the  theory  that  the  company 
was  liable,  and  that  there  was  no  question  at  issue  except  the 
amount  to  be  paid.  Finally  counsel  was  engaged,  and  the  suit 
was  brought  when  the  time  limit  of  six  months  for  bringing 
suit  was  nearly  completed,  and  witiiout  a  word  having  been  said 
that  there  was  any  defense  on  the  merits.  In  such  circum- 
stances we  think  the  question  of  waiver  was  properly  left  to  the 
jury.    The  assignments  of  error  are  not  sustained. 

Judgment  affirmed. 


Commonwealth  of  Pennsylvania  ex  rel.  W.  U.  Hensel, 
Attorney  General,  Appellant,  v.  The  Provident  Bicycle 
Association. 

Insurance — Protective  insurance — Protective  associaiion — Bicycles. 

A  corporation  was  chartered  under  the  act  of  April  29,  1874,  by  a  court 
of  common  pleas  **  for  the  purpose  of  the  accumulation  of  a  fund  by  assesa- 
ments  for  the  protection  of  its  members  from  loss  by  reason  of  injury  to 
or  the  losing  of  bicycles.^  Each  member  was  required  to  pay  $6.00  per 
year,  by  virtue  of  which  payments  the  corporation  agreed  to  (1)  clean 
bicycle  twice  during  year;  (2)  repair  tire  when  punctured  by  accident; 
(3)  repur  bicycle  when  damaged  by  accident ;  (4)  replace  bicycle  when 
<]estroyed  by  accident;  (5)  replace  bicycle  when  stolen,  if  not  recovered 
in  eight  weeks,  and  provide  a  bicycle  during  that  time.  There  was  no 
agreement  to  pay  money  for  any  loss.  Held,  that  the  corporation  was  not 
an  insurance  company  within  the  meaning  of  the  act  of  May  1,  1876, 
P.  L.  53,  and  that  its  charter  should  not  be  forfeited  by  quo  warranto  pio- 
oeedings. 


Digitized  by 


Google 


COM.  ex  reL,  AppeUant,  v.  PROVIDENT  BICYCLE  ASSN.  637 

1897.]  Statement  of  Facts — Opinion  of  Court  below. 

Argued  June  2, 1896.  Appeal,  No.  18,  May  T.,  1896,  by  plain- 
tiff, from  judgment  of  C.  P.  Dauphin  Co.,  March  T.,  1895,  No.  4, 
in  quo  warranto  proceedings.  Before  Stebbstt,  C.  J.,  Obeek, 
Williams,  McCollxjm,  Mitchkll,  Deak  and  Fell,  JJ. 
Affirmed.    Williams,  J.,  dissents. 

Quo  warranto  to  forfeit  charter. 

The  facts  appear  by  the  opinion  of  McPhbbson,  J.,  which 
was  as  follows : 

This  a  proceeding  by  quo  warranto  in  which  it  is  averred 
that  the  defendant  claims  to  have,  exercise,  use,  and  enjoy  the 
right  to  transact  the  business  of  insurance,  but  does  not  have  a 
charter  as  required  by  the  act  of  May  1, 1876,  P.  L.  58.  The 
facts  are  agreed  upon,  and  are  substantially  as  follows : 

The  defendant  is  a  corporation  chartered  in  November,  1894, 
under  the  general  corporation  act  of  1874  by  a  judge  of  the  com- 
mon pleas  of  Philadelphia  county  ^^For  the  purpose  of  the 
accumulation  of  a  fund  by  assessments  for  the  protection  of  its 
members  from  loss  by  reason  of  injury  to,  or  the  losing  of  bicy- 
cles." Every  member  of  the  association  pays  a  fixed  annual 
due  of  f  2.00,  and  a  further  sum  of  il.OO  on  the  1st  days  of  Jan- 
uary, April,  July  and  October,  making  a  total  annual  payment 
of  96.00.  By  virtue  of  these  payments  the  member  becomes  and 
remains  entitled  to  all  the  benefits  accruing  under  a  card  of 
membership  issued  to  him  by  the  association,  which  contains 
the  following  contract: 

"The  Provident  Bicycle  Association  agrees  to,  1.  Clean 
your  bicycle  twice  during  the  year.  2.  Repair  tire  when  punc- 
tured by  accident.  8.  Repair  bicycle  when  damaged  by  accident. 
4.  Replace  bicycle  when  destroyed  by  accident.  5.  Replace 
bicycle  when  stolen,  if  not  recovered  in  eight  weeks,  and  pro- 
vide a  bicycle  during  that  time." 

It  is  also  provided  by  the  card  of  membership  that  "Assess- 
ments are  due  January  1st,  April  1st,  July  1st,  and  October  1st. 
Membership  is  forfeited  if  assessments  are  not  paid  on  the  above 
dates  before  12  o'clock,  noon."  The  association  has  no  lodges, 
secret  ritual,  signs  or  symbols,  and  does  not  pay  its  members 
any  sick  disability  or  death  benefits. 

Upon  these  facts  the  question  first  arises :  Is  tlie  defendant 
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carrying  on  a  kind  of  business  which  is  provided  for  and  reg- 
ulated by  the  act  of  1876?  If  so,  its  business  is  being  con- 
ducted unlawfully,  because  it  is  a  corporation  of  the  first  class 
chartered  as  a  protective  association  under  section  two  of  clause 
nine  of  the  corporation  act  of  1874,  and  not  under  the  insurance 
act  of  1876,  under  which  alone  insurance  companies  strictly  so 
called  can  now  be  incorporated :  Com.  v.  Equitable  Association, 
137  Pa.  412,  and  note.  The  defendant's  franchise  to  be  a  cor- 
poration is  not  attacked ;  the  dispute  simply  concerns  the  chajv 
acter  of  its  business.  If  it  is  making  contracts  of  accident 
insurance,  as  the  commonwealth  contends,  it  needs  the  author- 
ity of  a  charter  under  the  insurance  statutes ;  and  as  it  has  no 
such  authority  it  must  cease  to  exercise  this  pretended  power. 
But  if  its  contracts  do  not  fall  within  the  scope  of  these  stat- 
utes, but  are  such  agreements  as  may  be  made  under  the  cor- 
poration act  of  1874,  the  present  proceeding  must  fall. 

The  contract  contained  in  the  card  of  membership  is  peculiar. 
In  some  respects  it  is  like,  and  in  other  respects  unlike,  a  con- 
tract of  accident  insurance.  It  is  not  insurance  to  agree  to 
clean  the  bicycle  of  each  member  twice  during  the  year ;  nor  is 
it  insurance  to  agree  to  provide  a  bicycle  for  his  use  during 
eight  weeks  if  his  own  is  stolen,  unless  the  stolen  property  is 
sooner  recovered  or  replaced.  Upon  the  other  hand,  the  agree- 
ment to  repair  in  case  of  accident,  and  the  agreement  to  replace 
when  a  total  loss  occurs  by  accident  or  by  theft,  may  readily 
fall  within  the  general  language  of  many  accepted  definitions 
of  insurance.  For  example :  In  section  one,  May  defines  the 
transaction  as  ^^A  contract  whereby  for  a  consideration  one 
undertakes  to  compensate  another  if  he  shall  suffer  loss ;  ** 
and  Phillips,  in  section  one,  defines  it  to  be  **  A  contract  whereby 
for  a  stipulated  consideration  one  party  undertakes  to  indemnify 
the  other  against  certain  risks."  The  American  and  English 
Encyclopedia  of  Law,  voL  11,  page  280,  expresses  the  same 
thought  in  slightly  different  language :  ^^  A  contract  whereby 
one  party  agrees  to  indemnify  another  in  case  he  shall  suffer 
loss  in  respect  of  a  specified  subject  by  a  specified  peril."  Our 
own  Supreme  Court,  in  distinguishing  an  insurance  company 
from  a  beneficial  association,  thus  describes  tlie  former:  ^^The 
general  object  or  purpose  of  an  insurance  company  is  to  afford 
mdemnity  or  security  against  loss ;  its  engagement  is  not 


Digitized  by 


Google 


COM.  ex  reL,  AppeUant,  v.  PROVIDENT  BICYCLE  ASSN.  689 
1897.]  Opinion  of  Court  below. 

founded  in  any  philanthropic,  benevolent  or  charitable  princi- 
ple ;  it  is  a  purely  business  adventure,  in  which  one  for  a  stipu- 
lated consideration  or  premium  per  cent  engages  to  make  up 
wholly  or  in  part,  or  in  a  certain  agreed  amount,  any  specific 
loss  which  another  may  sustain ;  and  it  may  apply  to  personal 
injury  or  to  loss  of  life.  To  grant  indemnity  or  security  against 
loss  for  a  consideration,  is  not  only  the  design  and  purpose  of 
an  insurance  company,  but  is  also  the  dominant  and  character- 
istic feature  of  the  contract  of  insurance : "  Com.  v.  Beneficial 
Association,  187  Pa.  419.  These  quotations,  and  otliers  which 
might  be  added,  do  not  specify  the  means  by  which  indemnity  is 
to  be  given ;  but  obviously  indemnity  may  conceivably  be  made 
either  by  a  money  payment,  or  in  certain  cases  by  repairing  or 
replacing  the  object  injured  or  destroyed.  Accordingly  many 
insurance  policies  offer  the  company  an  option  to  repair  or 
replace,  although  the  option  is  not  often  exercised. 

There  is,  however,  one  prevailing  feature  of  insurance  policies 
as  they  exist  in  practice,  which  these  abstract  definitions  do 
not  express.  It  appears  in  the  following  quotation  from  Smith's 
Common  Law,  p.  299,  defining  insurance  to  be  "  A  contract  by 
which  a  person,  in  consideration  of  a  gross  sum  or  of  a  periodi- 
cal payment,  undertakes  to  pay  a  larger  sum  on  the  happening 
of  a  particular  event."  A  similar  idea  is  thus  stated  in  Smith's 
Law  of  Contracts,  star  page  248 :  "  Insurance  ....  is  a  con- 
tract by  which,  in  consideration  of  a  premium,  one  or  more  pei^ 
sons  assure  another  person  or  persons  in  a  certain  amount 
Against  the  happening  of  a  particular  event."  This  is  the  form 
in  which  policies  are  almost  universally  cast.  The  amount  stated 
is  usually  intended  as  the  limit  of  the  insurer's  risk,  but  it  also 
makes  prominent  the  fact  that  the  primary  undertaking  is  to 
pay  money,  and  not  to  replace  or  repair  the  object  injured  or 
destroyed.  Indeed  in  many  cases  replacing  would  be  impracti- 
<3able — even  where  the  object  destroyed  was  by  no  means  unique 
— because  there  would  be  no  agreement  between  the  parties 
that  the  object  offered  was  identical  with  the  object  lost  or 
destroyed.  As  an  instance,  if  a  horse  was  insured  against  theft 
and  was  afterwards  stolen,  it  may  be  affirmed  with  confidence 
that  scarcely  ever  would  the  parties  be  able  to  agree  upon  a 
substitute  for  the  lost  animal.  In  this,  and  in  eveiy  similar 
-situation,  the  opportunities  for  friction  and  dispute  concerning 
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ihe  fulfillment  of  the  insuier's  obligation  are  so  many  that  it  is 
easy  to  undeistand  why  the  option  to  replace  is  so  seldom  exer- 
cised. 

While,  therefore,  as  an  abstract  proposition,  an  insurance 
company  might  issue  a  policy  agreeing  to  repair  or  replace,  and 
specifying  no  sum  whatever,  either  as  a  maximum  or  as  a  sum  ' 
definitely  agreed  upon  beforehand ;  it  does  not  follow  that  every 
corporation  which  agrees  to  repair  or  replace,  without  fixing  a 
limit  in  money  to  its  obligation,  is  doing  the  business  of  insur- 
ance as  it  is  ordinarily  regarded  and  is  carried  on  in  practice. 
The  insurance  act  of  1876  certainly  does  not  regard  that  kind 
of  agreement  as  necessarily  a  contract  of  insurance ;  for  its  pro- 
visions do  not  permit  the  incorporation  of  companies  for  this 
purpose.  The  class  into  which  such  a  company  would  be 
expected  to  fall  is  the  fourth  class  named  in  section  one  (now 
the  third  class  under  the  act  of  1896,  P.  L.  116),  viz :  "To 
make  insurance  ....  against  loss,  damage  or  liability,  arising 
from  any  unknown  or  contingent  event  whatever  .•..**  Cor- 
porations of  this  class  may  be  organized  either  upon  the  stock 
or  mutual  principle.  If  a  mutual  company  is  to  be  chartered — 
such  as  the  present  defendant — section  four  requires  that  "the 
subscribers  to  the  articles  of  agreement  shall  open  books  to 
receive  applications  for  insurance  at  convenient  times  and  places, 
and  keep  the  same  open  iintil  applications  for  insurance  have 
been  obtained  in  sufficient  number  and  amount  to  comply  with 
the  requirements  of  this  act"  Section  seven  further  provides 
that  "Whenever  applications  for  insurance  in  the  case  of  a 
mutual  company  mentioned  in  the  ....  fourth  paragraph  of 
the  first  section  of  this  act  have  been  obtained  in  sufficient 
number  and  amount,"  the  officers  of  the  company  shall  certify 
to  the  governor  "  the  names  and  the  residences  of  the  pjexsons 
applying  for  insurance  in  said  company  and  the  amount  agreed 
to  be  taken  by  each,"  whereupon  the  governor  shall  incorporate 
them  by  directing  letters  patent  to  issue.  And  finally,  in  sec- 
tions eleven  and  thirteen,  it  is  provided  that  mutual  companies 
organized  for  any  of  the  purposes  of  the  act  "  may  accept  risks 
and  issue  policies  whenever  applications  be  made  for  insurance 
to  the  amount  of  $200,000.  ..." 

These  provisions  indicate  clearly  the  kind  of  contracts  which 
a  company  incorporated  under  this  act  is  expected  to  make — 
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whether  it  be  organized  on  the  stock  or  mutual  plan — and  man- 
ifestly an  association  which  does  not  specify  any  amount  in  its 
policy  cannot  successfully  ask  for  a  charter  thereunder.  A  ccord- 
ingly  it  must  be  held  of  necessity  that  the  defendant  is  not 
obliged  to  have  a  charter  which  it  cannot  obtain. 

There  is  one  clause  in  section  fifty-four  of  the  act  of  1876 
which  is  capable  of  being  construed  so  as  to  exclude  associations 
like  the  defendant  from  the  operation  of  the  insurance  statutes ; 
and  if  that  is  its  true  construction,  no  further  reply  is  needed 
to  the  question  which  we  are  now  considering.  The  section  is 
as  follows :  ^^That  this  act  and  the  act  to  which  this  is  a  supple- 
ment (Insurance  Act  of  1873)  shall  not  apply  to  the  beneficial 
associations  that  provide  aid  for  the  family  or  heirs  of  a  deceased 
member,  whether  issuing  policies  containing  a  guaranteed  sum 
of  insurance  or  not,  nor  to  associations  issuing  poliaies  not  con- 
taining a  guaranteed  sum  of  insurance.^^  Evidently  the  clause 
italicised  if  read  by  itself  is  broad  enough  to  embrace  the 
defendant ;  but  this  manner  of  reading  would  fail  to  reach  the 
truth.  The  history  of  insurance  and  of  insurance  legislation  in 
this  commonwealtii — considering  especially  those  companies 
which  do  business  upon  the  assessment  plan — taken  in  connec- 
tion with  the  fair  meaning  of  the  section  read  as  a  whole,  enables 
us  to  say  with  confidence  that  the  clause  in  question  refers  only 
to  the  assessment  associations  which  were  then  coming  into 
prominence,  and  were  practically  insuring  lives  while  they  were 
professing  to  be  mere  beneficial  associations.  A  few  of  these 
societies  were  promising  to  pay  a  definite  sum  at  death,  but 
much  the  larger  number  preferred  a  contract  to  pay  no  more 
than  might  be  collected  from  the  surviving  members.  It  is 
well  known  that  these  assessment  companies  were  anxious  to 
escape  the  regulation  of  the  insurance  statutes  and  the  super- 
vision of  the  insurance  commissioner,  and  that  the  clause  in 
question  had  no  other  purpose  than  this.  It  does  not  apply  to 
any  other  kind  of  company  or  to  any  other  kind  of  business. 

The  remaining  question  is  tliis,  does  the  corporation  act  of 
1874  authorize  the  defendant  to  make  such  contracts  as  are  con- 
tained in  the  card  of  membership  already  quoted?  The  clause 
under  which  the  defendant  is  chartered  permits  incorporation 
for  ^*'  the  maintenance  of  a  society  for  beneficial  or  protective 
purposes  to  its  members  from  funds  collected  therein;  '*  and  in 
Vol.  olxxvoi — 41 
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our  opinion  the  defendant's  business  falls  fairly  within  this  des- 
cription. It  is  not  a  beneficial  aasociation,  Com.  v.  Association, 
137  Pa.  419,  but  it  is  protective  in  its  purpose  and  in  the  actual 
character  of  its  business.  Its  agreement  is  an  undertaking  not 
to  pay  money  but  to  perform  certain  services  for  its  members. 
Without  doubt  these  services  benefit  the  members  and  protect 
them  from  loss  or  inconvenience ;  and  while  it  is  freely  admitted 
that  in  some  respects  the  defendant's  undertaking  approaches 
closely  the  field  which  belongs  properly  to  insurance — at  least 
to  insurance  abstractly  considered — nevertheless  we  think  tiiat 
the  absence  of  an  agreement  to  pay  money  establishes  a  differ- 
ence between  this  undertaking  and  the  contract  of  insurance  as 
it  is  known  in  practice,  which  of  itself  perhaps  would  justify  us 
in  sajring  that  the  transaction  as  a  whole  falls  fairly  within  the 
protective  clause  already  quoted  from  the  act  of  1874. 

Moreover  this  agreement  differs  in  other  respects  from  the 
usual  policy  of  insurance.  The  defendant  makes  the  same  con- 
tract with  each  member ;  it  does  not  grade  its  risks ;  it  receives 
the  same  sum  from  each  person,  although  it  undertakes  to  per- 
form services  which  may  vary  widely  in  value  among  the  mem- 
bers served.  One  bicycle  may  require  no  repairs  during  the 
year,  while  another  may  need  to  be  repaired  every  month ;  total 
destruction  will  be  comparatively  infrequent,  and  it  may  safely 
be  assumed  that  losses  by  theft  will  be  still  more  rare.  Bicycles 
differ  considerably  in  value ;  but  for  the  same  sum  the  defend- 
ant will  replace  a  wheel  worth  $100  and  a  wheel  worth  only 
half  that  sum.  In  brief,  whatever  may  be  the  loss  or  injury 
which  each  member  may  sustain,  he  is  entitled  to  have  it  made 
good  in  consideration  of  the  same  unvarying  sum.  The  extent 
of  his  rights  is  tested  only  by  the  fact  of  membership. 

We  may  say  also  that  upon  the  facts  before  us,  which  do  not 
show  in  what  manner  the  defendant  intends  to  carry  out  its  con- 
tract, it  is  impossible  to  declare  that  its  proposed  method  of 
operation  is  unlawful.  It  is  quite  clear  that  an  association  of 
bicycle  owners,  with  many  members,  can  protect  themselves 
against  loss  or  injury  at  a  much  cheaper  rate  than  can  an 
individual ;  it  can  get  repairing  done  at  better  rates,  and  can 
buy  at  better  rates  for  the  purpose  of  replacing  wheels  that 
are  stolen  or  destroyed  by  accident.  Indeed,  if  tiie  association 
chose  to  do  so  it  could  establish  a  repair  shop  of  its  own  and  in 
that  way  carry  out  a  part  of  its  contract  without  even  being 
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supposed  to  violate  any  provision  of  law.  The  manner  in  which 
the  defendant  intends  to  fulfil  its  agreement  to  repair  and  to 
replace  does  not  appear  from  the  facts  agreed  upon  by  the  pajv 
ties,  and  we  are  not  at  liberty  to  presume  in  the  absence  of  proof 
that  any  unlawful  method  is  proposed.  Clearly,  if  the  associa- 
tion intends  to  maintain  its  own  repair  shop,  or  to  purchase 
bicycles  in  wholesale  quantities  and  at  wholesale  rates  so  as  to 
be  able  to  replace  from  its  own  stock  those  which  may  be 
destroyed  or  stolen,  its  business  in  these  respects  cannot  be 
described  as  insurance  in  the  ordinary  use  of  that  word.  And 
even  if  it  arranges  that  other  persons  shall  do  the  work  or  fur- 
nish the  wheels,  the  benefit  which  the  members  thus  receive  is 
essentially  the  same  as  if  it  performed  these  services  itself. 

We  add  in  conclusion  that  this  view  of  the  defendant's  busi- 
ness is  not  in  conflict  with  the  case  of  Solebury  Mutual  Protec- 
tive Society,  4  C.  P.  Rep.  11.  In  that  case  Judge  Yebkbs  was 
considering  whether  he  would  incorporate  a  company  for  "  The 
recovery  of  property  that  may  be  stolen  from  its  members,  and 
in  the  event  of  a  failure  to  recover  such  property,  to  pay  to  the 
loser  such  part  of  tlie  value  thereof  as  the  company  may  here- 
after determine  and  set  forth  in  its  by-laws."  This  apparently 
contemplates  a  positive  agreement  to  pay  money ;  and  as  no  by- 
laws and  no  form  of  contract  were  submitted,  the  court  was 
naturally  unwilling  to  take  the  risk  which  was  so  plainly  visible 
in  the  large  discretion  committed  to  the  company.  As  the  opin- 
ion says,  in  a  metaphor  of  some  boldness :  "  The  paragraph  in 
the  second  article  providing  for  compensation  to  the  loser  of 
such  part  of  the  value  of  the  property  as  the  company  may  here- 
after determine  and  set  forth  in  its  by-laws  is  the  Trojan  horse 
by  means  of  which  a  full  fledged  and  unrestricted  insurance 
company  is  to  be  introduced  to  fill  out  the  skeleton  which  we 
are  asked  to  set  up  as  a  society  for  beneficial  and  protective  pur- 
poses to  its  members,  not  for  profit"  In  the  case  before  us, 
however,  the  charter  has  been  already  granted,  and  we  know 
the  kind  of  contract  which  the  company  is  actually  making. 
We  regard  it  as  a  proper  contract  for  a  protective  society  to 
make ;  if  an  attempt  should  be  made  to  change  it  so  as  to  enter 
the  field  of  insurance,  or  if  an  effort  should  be  made  to  carry  it 
out  by  an  unlawful  method,  the  power  of  the  court  is  ample  to 
afford  redress. 
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Without  further  elaboration,  and  conceding  that  the  question 
is  not  free  from  difficulty,  we  hold  that  this  society  is  not  doing 
the  business  of  insurance,  and  does  not  need  a  charter  under  the 
act  of  1876.  Its  business  can  be  carried  on  lawfully  under  the 
charter  which  it  holds  from  the  common  pleas,  and  the  common- 
wealth has  not  proved  that  any  unlawful  method  has  yet  been 
adopted. 

Judgment  is  accordingly  directed  to  be  entered  for  the  de- 
fendant. 

Error  assigned  was  in  entering  judgment  for  defendant. 

Jno.  P.  Elkin^  deputy  attorney  general,  with  him  Henry 
(7.  McCormick^  attorney  general,  for  appellant — The  defend- 
ant association  is  not  a  beneficial  society  such  as  can  be  incor- 
porated under  the  authority  of  the  act  of  1874 :  Com.  v.  Equity 
Beneficial  Ass'n,  137  Pa.  412 ;  Berry  v.  Knighta  Templar,  46 
Fed.  Rep.  439. 

The  business  transacted  by  the  defendant  association  is  acci- 
dent insurance :  Pullen  v.  Glover,  12  East  124 ;  Roebuck  v. 
Hammerstown,  Cowp.  737 ;  2  Blackstone,  468 ;  Biddle  on  Ins. 
sec.  2,  p.  2 ;  Lucena  v.  Crawford,  2  B.  &  P.  N.  R.  301 ;  Farmer 
V.  State,  69  Texas,  661 ;  Com.  v.  Wetherbee,  106  Mass.  149 ; 
State  V.  Farmers'  Benevolent  Ass'n,  18  Neb.  276. 

E.  Spencer  Miller^  for  appellee. — We  submit  that  even  aside 
from  the  express  exemption  declared  in  section  54  of  the  act  of 
1876,  such  a  corporation  as  respondent  should  not  be  consid- 
ered an  insurance  company  within  the  terms  of  the  act. 

There  is  no  inconsistency  between  this  primaiy  idea  of  insur- 
ance and  the  taking  of  precautions  by  the  insurer,  though  the 
effect  of  such  precautions  may  be  to  make  the  risk  which  is 
borne  by  the  insurer  less  than  it  would  have  been  if  left  to  fall 
upon  the  ordinarily  negligent  insured.  The  relation  of  the  par- 
ties is  still  this  primary  relation  of  insurance. 

The  Provident  Bicycle  Association  is  not  open  to  exception. 
If  it  makes  bicycles  to  replace  those  which  are  lost  or  stolen,  or 
if  it  does  its  o^m  repairing,  the  establishment  so  used  is  the 
property  of  the  members.  If  it  makes  the  saving  for  which  it 
is  organized,  by  securing  club  rates,  the  continuing  contracts 
for  such  rates  are  the  property  of  all  the  members  in  their  cor- 
porate capacity. 
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Opinion  by  Mb.  Justice  Fell,  January  4, 1897  : 
The  defendant  is  a  corporation  chartered  under  the  second 
section  of  the  act  of  1874  as  a  protective  association.  The 
question  raised  by  the  quo  warranto  and  the  answer  is  whether 
the  association  is  carrying  on  the  business  of  insurance  in  vio- 
lation of  the  act  of  1876.  The  right  challenged  is  that  of  the 
defendant  to  carry  on  the  business  in  which  it  is  engaged.  A 
part  of  this  business  is  clearly  not  insurance,  and  a  part  of  it 
may  come  within  the  meaning  of  that  term.  This  would  how- 
ever depend  on  the  manner  in  which  the  affairs  of  the  associa- 
tion are  conducted.  All  of  its  business  may  be  so  transacted 
as  to  be  of  a  kind  that  a  protective  association  may  properly 
carry  on,  and  it  does  not  appear  that  it  has  not  been  so  trans- 
acted. The  obligation  of  the  association  is  to  repair  and  replace, 
not  to  pay  a  fixed  amount  or  an  amount  covering  or  proportion- 
ate to  the  loss  sustained,  and  the  right  of  the  member  is  fixed 
by  the  fact  of  membership.  The  propriety  of  granting  such  a 
charter  under  the  act  of  1874  may  well  be  doubted,  as  there  is 
a  probability  of  its  improper  use  as  a  cover  for  a  business  regu- 
'  lated  by  the  act  of  1876,  and  this  case  is  so  near  the  border  line 
that  we  have  hesitated  to  affirm  it  because  it  might  encourage 
attempts  to  establish  insurance  companies  which  would  not  be 
subject  to  the  wholesome  provisions  of  the  insurance  laws. 
These  laws  are  founded  on  a  wise  public  policy,  and  any  attempt 
to  evade  them  should  be  promptly  met  and  defeated.  We  can- 
not however  say  that  the  learned  judge  of  the  common  pleas 
erred  in  entering  judgment  in  this  case  for  the  defendant,  and 
we  can  add  nothing  to  his  very  able  and  thorough  discussion  of 
the  subject. 
The  judgment  is  affirmed. 
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ACTION. 

1.  Account  render,  PlaintifFs  aod  defendant  were  tenanta  in  com- 
mon of  an  oil  lease.  Tlie  defendant  kept  all  the  accounts  pertaining 
to  the  lease,  made  all  purchases,  paid  bills,  and  furnished  plaintiffs 
statements  from  time  to  time,  deducting  plaintiffs*  proportion  of  the 
expenses.  Held,  that  plaintiffs  might  maintain  a  bill  in  equity  for  an 
account  against  defendant   'Harrington  Bros*  t*  Oil  Co«9  444. 

2.  Bight  of^Negligence — Death — Release  of  damages—  Widow — Acts 
qf  ApHl  15,  1851  and  ApHl  26,  1855.     Hill  T.  B.  B.  Co.,  223. 

APPEAXS. 

1.  Exddence — Competency  of  witness  as  to  undisputed  facts  not  mate- 
rial—Review.   Powell  T.  Doricksoiiy  612. 

2.  Beport  qf  special  auditor — Becorder  of  deeds— Register  of  wills. 
The  report  of  a  special  auditor,  appointed  under  the  act  of  April  21, 
1846,  P.  L.  415,  to  pass  upon  the  accounts  of  public  officers,  is  not  such 
an  adjudication  as  will  require  the  commonwealth  to  appeal  there- 
from,  or  in  default  of  appeal  be  concluded  thereby.  Com*  T*  Ander- 
son, 171. 

ASSIGNMENT  FOR  CREDITORS. 

1.  Sale  by  assignee — Act  qf  February  17,  1876.  Under  the  act  of 
February  17,  1876,  P.  L.  4,  relating  to  sales  by  assignees  for  the  benefit 
of  creditora,  the  court  to  which  the  application  for  an  order  of  sale  is 
made  has  a  discretionary  power  to  grant  or  refuse  the  order,  and  when 
that  discretion  is  exercised  and  an  order  is  granted  it  will  require  very 
clear  and  satisfactory  proof  of  either  an  abuse  of  discretion  or  a  mani- 
fest disregard  of  the  plain  rights  of  execution  creditors,  under  all  the 
evidence,  to  induce  an  appellate  court  to  reverse  the  action  of  the 
court  below. 

An  order  of  the  court  of  common  pleas  granting  to  an  assignee  for 
creditors  permission  to  sell  the  assigned  estate  will  not  be  reversed  by 
the  Supreme  Court,  where  it  appears  that  there  were  fourteen  different 
tracts  of  land  and  interests  therein,  some  held  by  fee  simple  title  and 
others  by  equitable  title,  and  not  all  lying  in  the  same  county;  that 
there  were  a  considerable  number  of  mortgages  on  the  properties, 
some  of  which  would  be  discharged  by  a  sherifiTs  sale  and  others  not; 
that  there  were  a  number  of  judgments,  some  of  which  were  liens  on 
parts  of  the  properties  only,  and  others  upon  other  parts;  and  that 
the  discrepancy  between  the  estimated  value  of  the  aggregated  prop- 
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ei-Ues  and  the  amount  of  the  liens  was  not  very  great,  and  was  an 
uncertain  quantity  which  might  result  in  an  amount  of  sales  larger 
than  the  estimate,  and  an  amount  of  liens  less  than  was  apparent  on 
the  records.    White's  Est.,  280. 

ATTORNEY  AT  LAW. 

1.  Disbarment — Insanity,  On  a  rule  to  disbar  an  attorney  at  law 
who  has  been  guilty  of  embezzlement,  the  defense  of  insanity  will  not 
be  considered  as  established  where  the  only  testimony  on  the  subject 
is  that  of  the  respondent's  physician,  whose  testimony  is  weakened  by 
the  positive  evidence  of  other  reputable  witnesses  that  he  had  em- 
ployed the  respondent  to  attend  to  legal  business  about  the  time  of 
the  embezzlement,  and  that  he  had  said  subsequently,  when  inter- 
rogated particularly  with  refei*ence  to  the  respondent's  peculiarities 
and  mental  condition,  that  he  was  of  sound  mind. 

The  disbarment  of  an  attorney  at  law  for  embezzlement  will  not  be 
revoked  because  the  respondent  was  acquitted  in  the  criminal  court  of 
the  charge  of  embezzlement,  on  the  ground  of  insanity,  and  was  com- 
mitted to  an  insane  asylum  and  subsequently  discharged  as  cured. 
Kennedy's  Disbarmenty  232. 

BANKS  AND  BANKING. 

1.  Eoidence — Competency  qf  witness — Partnership — Bank,  Powell 
T.  Deiiokson,  612. 

2.  Married  women — Accommodation  indorser ^Renewal  qf  antenup- 
tial indorsement— Act  of  June  8,  1893.    Bank  T.  BradshaWf  180. 

8.  Principal  and  surety—Bond  of  bank  teller.  Coflu  T*  Striokler, 
148. 

4.  Principal  and  surety— Bond  of  cashier— Mutual  mistake— Equity 
— Continuing  employment.    Fink  T*  Bank 9 154. 

6.  Promissory  notes— Bona  fide  holder  without  notice  cf  fraud— Sus- 
picious circumstances.    Bank  r.  Oarber,  91. 

6.  Promissory  notes  —  Partnership  —  Notice — Discount.  Where  a 
partner  makes  a  promissory  note  in  his  own  name  payable  to  the 
order  of  his  firm,  indorses  the  name  of  the  firm  on  the  note,  and 
requests  a  bank  to  discount  the  note  and  place  the  proceeds  of  the 
discount  to  his  personal  credit  on  the  books  of  the  bank,  the  bank 
has  notice  of  such  irregularity  as  imposes  upon  it  the  duty  of  inquiry 
as  to  whether  the  maker  had  authority  from  the  firm  to  indorse  the 
note  with  the  firm  name  and  procure  its  discount  for  his  personal  use: 
Cooper  V.  McClurkan,  22  Pa.  80,  and  Tanner  v.  Hall,  1  Pa.  417,  fol- 
lowed. Haldeman  v.  Bank  of  Middletown,  28  Pa.  440;  Ihmsen  v. 
Negley,  Mohan  &  Co.,  25  Pa.  297,  distinguished.    Brown  T.  Petiil,  17. 

BENEFICIAL  ASSOCIATIONS. 

1.  Notice  of  assessments.  Wliere  a  member  of  a  beneficial  associa- 
tion becomes  insane,  or  otherwise  incapacitated,  the  beneficiary  named 
in  his  certificate  acquires  such  a  right  in  the  membership  as  will  enti- 
tle him  to  keep  it  up  by  the  payment  of  assessments,  and  if  he  noti- 
fies the  association  of  the  incapacity  of  the  member  and  requests  that 
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notice  of  assessments  shall  be  sent  to  himself,  and  no  notice  be  given 
to  him,  the  association  cannot  forfeit  the  membership  for  nonpay- 
ment of  an  assessment    Bachannan  t.  HeptasophSy  465. 

BICYCLES. 

1.  hisurance — Protective  insurance — Protective  association.  Com* 
T*  Bicjole  Assn.,  686. 

BILL  OF  EXCEPTIONS,  see  Practice,  S.  C. 

BOND. 

1.  Principal  and  surety— Bond  qfbank  teller.  Com.  t.  Strickler,  148. 

2.  Principal  and  surety— Bond  of  cashier— Mutual  mistake— Equity- 
Continuing  employment.    Fink  T.  Bankf  154. 

BOROUGHS. 

1.  Division  into  wards — Justices  of  the  peace — Acts  qf  April  8,  1851, 
May  14,  1874  and  May  10,  1878.    Com.  T.  Morgan^  198. 

2.  Division  into  wards — Justices  qf  the  peace.  Where  boroughs  are 
divided  into  wards  two  justices  of  the  peace  cannot  be  elected  for 
each  ward.    Com.  r.  Williams,  211. 

3.  Municipalities —  Water  companies — Waterworks — Acts  of  April  29, 
1874,  and  May  28, 1874.    Metzger  t.  Bearer  Falls  Boro.,  1. 

4.  Streets — Turnpikes— Sewers — Injunction — Acts  qf  May  22,  1883, 
and  May  16, 1891.    Strohl  r.  Ephrata  Boro.,  50. 

5.  Waters — Little  Juniata  River— Borough  qf  Tyrone — Act  qf  June  8, 
1S91— Equity— Injunction,    Com.  T.  Sterens,  548. 

BRIDGES. 

1.  Negligence — Bridge  over  canal — ContrHmtory  negligence — QueS" 
tUm  for  Jury,    Jones  T.  Canal  C0.9 128. 

BROKER. 

1.  Contract — Commissions  for  sale  of  lanA — Evidence — (Question  for 
Jury.    Fenn  T.  Diokej,  258. 

BUILDING  ASSOCIATION. 

1.  Mortgage — Leasehold — Assignment — AffidatU  qf  drfense,  S.  exe- 
cuted a  mortgage  to  a  building  association  on  a  leasehold,  in  which 
be  covenanted  to  pay,  in  addition  to  the  mortgage  debt,  city  and 
county  taxes.  He  subsequently  assigned  the  leasehold  to  defendant 
subject  to  the  payment  of  the  money  owing  upon  the  mortgage.  The 
association  was  compelled  to  pay  rents,  taxes  and  water  rents  on  the 
premises  in  order  to  preserve  its  rights  to  the  lease,  and  it  subse- 
quently foreclosed  the  mortgage  and  bought  in  the  leasehold  for  a 
nominal  sum.  It  then  began  suit  against  defendant  to  recover  the 
balance  due  upon  the  mortgage,  and  rents  and  taxes  which  it  had  paid. 
The  defendant  filed  an  affidavit  of  defense  in  which  he  averred  that 
though  the  mortgage  given  by  S.  to  the  plaintiff  was  drawn  for  $2,800, 
only  the  sum  of  $1,800  was  loaned  or  advanced  on  it  by  plaintiff  to  S. 
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at  the  time  the  mortgage  was  executed  and  delivered;  that  the  lease- 
hold mortgaged  by  S.  to  plaintiff  and  transferred  by  S.  to  defendant 
was  reassigned  by  defendant  to  S.  with  the  knowledge  of  plaintiff, 
and  at  the  date  of  said  reassignment  there  were  no  arrearages  due  on 
the  stock  in  plaintiff  association;  that  the  remaining  $500  was  not 
paid  or  advanced  by  the  plaintiff  to  S.  until  after  the  date  of  the  reas- 
signment to  S. ;  that  the  defendant  is  not  and  never  was  at  any  time  a 
stockholder  in  said  plaintiff  association,  and  that  he  has  never  had 
any  contract  relation  with  the  association  under  and  whereby  he 
might  or  could  become  indebted  to  it.  Held,  that  the  affidavit  of 
defense  was  sufficient  to  prevent  judgment.  Bldg*  k  Loan  AflSB*  T« 
Seibert,  331. 

CAVEAT  EMPTOR. 

1.  DecedenVs  estate — DecedetU's  debts — Sale  cfreal  estate — Jurisdic- 
tion qf  orpharW  court — Decree  questioned  collaterally.  Smith  T«  Wild- 
many  245. 

CEMETERY,  see  Taxation. 

CHANGE  OF  VENUE. 

1.  Railroads— Statutes— Acts  of  1B&4  and  IS^.  The  act  of  March  30, 
1875,  P.  L.  35,  '*  relating  to  and  authorizing  change  of  venue  in  civil 
oases  "  is  a  general  law  embracing  all  civil  cases,  and  was  intended  to 
introduce  a  system  applicable  to  all  cases  that  might  arise,  and  to 
supersede  and  replace  the  incomplete  system  provided  by  the  act  of 
April  14,  1834,  P.  L.  395,  which  related  to  change  of  venue  in  cases 
brought  by  and  against  canal  and  railroad  companies:  Evans  v.  Wil- 
listown,  168  Pa.  578,  explained  and  distinguished.  Felts  T*  R.  R* 
Co.>290. 

CONFLICT  OP  LAWS. 

1.  Corporations — Foreign  corporations— Comity.  A  corporation  be- 
ing the  mere  creature  of  local  law  can  have  no  legal  existence  beyond 
the  limits  of  the  sovereignty  where  created.  The  recognition  of  its 
existence,  even  by  other  states,  and  the  enforcement  of  its  contracts 
made  therein  depend  purely  upon  the  comity  of  these  states,  a  comity 
which  is  never  extended  where  the  existence  of  the  corporation  or  the 
exercise  of  its  powers  is  prejudicial  to  their  interest  or  repugnant  to 
their  policy.    Tan  Stenben  r.  B.  B.  Co.»  367. 

CONSTITUTION  OF  PA. 

1.  Article  5,  section  11 — Justice  of  peace.    Com*  t.  Morgan^  108. 

2.  Acticle  16,  section  7 — Street  railways.  Cheetham  T*  MeCor* 
miek>  186. 

CONSTITUTIONAL  LAW. 

1.  Fees— Public  officers— Taxationr— Act  qf  May  6, 1874.  The  act  of 
May  6,  1874,  P.  L.  125,  relating  to  the  compensation  of  clerks  of  the 
orphans*  court,  registers  of  wills,  recorders  of  deeds,  etc,  does  not 
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violate  article  IX.  of  the  constitution  providing  for  uniformity  of  tax- 
ation, or  article  IIL  section  7,  forbidding  the  legislature  to  pass  *'any 
local  or  special  law  ....  regulating  the  affairs  of  counties.*' 

The  act  of  May  6, 1874,  P.  L.  125,  requires  that  clerks  of  the  orphans* 
court,  registers  of  wills,  recorders  of  deeds,  etc.,  '*  of  this  common- 
wealtii  shall  pay  into  the  treasury  for  the  use  of  the  commonwealth, 
after  deducting  all  necessary  cleric  hire  and  office  expenses,  fifty  per 
centum  on  the  amount  of  any  excess  over  and  above  the  sum  of  $2,000, 
which  shall  be  found  by  the  auditor  appointed  by  the  court  to  settle 
accounts  of  county  officers  to  have  been  received  by  any  officer  in  any 
one  year:  Provided,  if  two  or  more  of  said  offices  shall  be  held  by  one 
person,  the  auditor  general  shall  add  together  the  fees  received  in  the 
offices  so  held,  and  shall  charge  the  same  percentage  on  the  aggregate 
amount  of  fees  received  by  such  person  holding  more  than  one  of  said 
offices.**  Heldy  that  in  ascertaining  what  amount  should  be  paid  to 
the  commonwealth  by  a  person  holding  two  offices  only  one  salary 
should  be  deducted  from  the  gross  receipts.    Com*  T*  Andersoiiy  171. 

2.  Justices  of  the  peace — Boroughs— Interpretation  of  constitution. 
Article  5  of  sec.  11  of  the  constitution,  declaring  that  '*  justices  of  the 
peace,  or  aldermen  shall  be  elected  in  the  several  wards,  districts, 
boroughs,  and  townships  at  the  time  of  the  election  of  constables 
....  in  such  manner  as  shall  be  directed  by  law  ....  No  township, 
ward,  district  or  borough  shall  elect  more  than  two  justices  of  the 
peace  or  aldermen,  without  the  consent  of  a  majority  of  the  qualified 
electors,**  does  not  command  the  election  of  two  justices  of  the  peace 
for  each  ward  of  a  borough.    Com.  T*  Morgan,  198. 

8.  Public  officers — County  commissioners — Title  of  Act  of  March  16, 
1872.    Com.  T.  Lloyd,  308. 

4.  Streets— Declaration  of  rights— Act  of  April  1,  1870.  The  act  of 
April  1,  1870,  P.  L.  757,  entitled  '*  An  act  relative  to  streets  in  the  city 
of  Allegheny,**  in  so  far  as  it  makes  the  city  a  judge  in  its  own  case 
in  condemnation  proceedings,  is  a  palpable  violation  of  the  declaration 
of  rights,  and  is  unconstitutional.    Woodland  Are*,  325. 

5.  Street  railways—Article  16,  section  7  df  the  constitution.  Street 
railway  companies  are  within  the  operation  of  article  16,  section  7  of 
the  constitution  of  1874,  which  provides  that  '*no  corporation  shall 
issue  stock  or  bonds,  except  for  money,  labor  done  or  money  or  prop- 
erty actually  received;  and  all  fictitious  increase  of  stock  or  indebt- 
edness shall  be  void.**    Cheetham  r*  McCormiok,  186. 

6.  Taxation — Exemption  from  taxation— Municipal  assessmejit  for 
cost  €f  laying  water  pipe— Cemeteries.  Phila*  Y.  Baiial  6ronn4 
Soeiety,  533. 

7.  Title  qf  act— Act  of  May  10,  1878.  The  act  of  May  10,  1878, 
P.  L.  51,  entitled  **  A  supplement  to  an  act  entitled  an  act  to  prescribe 
the  manner  in  which  the  courts  may  divide  boroughs  into  wards, 
approved  May  14,  1874,**  does  not  violate  article  3,  section  3,  of  the 
constitution,  which  provides  that  '*  No  bills  except  general  appropria- 
tion bills,  shall  be  passed  containing  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title.    Com*  t«  Morgan,  198. 

&  Trial  l/y  Jury— Act  qf  May  20,  1891.    The  meaning  of  section  6  of 
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ai*ticle  I.  of  the  constitution  of  PennsylTania  which  provides  that 
**  tiial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  remain 
inviolate  **  is  that  as  to  all  matters  which  were  the  subject  of  jury 
trials  at  the  date  of  the  constitution,  the  right  which  is  to  remain  invi- 
olate is  to  a  jury  **  as  heretofore"  of  twelve  men  who  shall  render  a 
unanimous  verdict    Smith  T.  Tines  Pablishia;  Co*^  481. 

CONTRACT. 

1.  Agreetnent  to  deliver  goods— Stipulation  as  to  strikes.  Defendant 
agreed  in  writing  to  deliver  a  large  quantity  of  glucose  by  equal  weekly 
shipments  during  April  and  May,  1894.  The  contract  contained  the 
following  clause :  **  Provided,  that  if  we  are  obliged  to  suspend  man- 
ufacturing, or  are  in  any  way  prevented  from  delivering  any  poilion 
of  said  goods  by  reason  of  fire  or  accident  in  our  factory,  or  any  strike, 
we  shall  not  be  liable  to  you  in  damages  for  nondelivery  of  such  por- 
tion of  the  goods  ordered."  On  May  1,  a  coal  strike  began  through- 
out the  whole  coal  region  from  which  the  defendant  could  procure 
coal,  and  continued  until  the  last  of  June.  During  this  period  defend- 
ant was  **  obliged  to  suspend  manufacturing."  A  correspondence 
arose  between  the  parties,  and  on  May  10  defendant  wrote  **  We  will 
fill  all  orders  just  as  soon  as  we  can  get  fuel  to  start  up  with  which 
we  hope  will  be  sometime  next  week."  On  May  12,  plaintiffs  replied, 
**  Although  your  letter  of  the  10th  is  not  a  direct  reply  to  ours  of  the 
9th,  yet  we  are  glad  to  see  that  it  is  your  intention  to  fill  all  orders  as 
soon  as  you  can  get  fuel  to  start  up  with.  We  will  be  glad  to  have 
prompt  advice  of  your  ability  to  make  shipment."  On  J  uly  2,  defend- 
ant wrote  plaintiffs  that  it  thought  it  best  to  cancel  plaintiffs*  order. 
Heldj  (1)  that  the  strike  of  the  coal  miners  was  such  a  strike  as  under 
the  terms  of  the  contract  would  excuse  performance  on  the  part  of 
the  defendant;  (2)  that  the  correspondence  between  the  parties  did 
not  modify  the  agreement  and  extend  the  time  of  performance.  Buff 
&  Sons  T.  Sogar  Co.y  471. 

2.  Construction  cf— Parol  evidence.  Plaintiffs,  the  authors  of  a  book, 
and  the  owners  of  the  plates  and  copyright  thereof,  delivered  the 
plates  to  defendant,  and  by  a  written  contract  agreed  that  he  should 
be  the  publisher  of  the  book,  and  have  all  the  rights  and  use  of  the 
same,  and  that  defendant  should  be  the  publisher  of  the  book.  Plain- 
tiffs were  to  receive  one  quarter  of  the  net  profits  arising  from  the  sale 
of  the  book  by  defendant.  The  written  contract  did  not  prescribe  the 
form,  style  or  quality  of  the  work,  or  fix  the  selling  prices.  All  the 
expenditures  connected  with  the  publication  and  sale  of  the  book  were 
to  be  borne  by  the  defendant.  Three  editions  of  the  book  were  pub- 
lished. There  was  evidence  that  at  the  time  the  written  contract  was 
executed  there  was  a  parol  agreement  providing  that  the  book  should 
be  printed  on  a  certain  fine  quality  of  paper,  and  that  it  should  not 
be  sold  under  a  certain  specified  price  per  copy,  which  the  master  and 
the  court  found  should  be  construed  to  apply  only  to  the  first  edition 
and  not  to  extend  to  the  second  and  third  editions;  Held^  (1)  that  as 
to  the  copies  of  the  second  and  third  editions,  the  form,  style  and 
quality  of  the  work  and  the  selling  price  of  it  were  left  to  the  discre- 
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tion  of  the  defendant;  (2)  that  the  defendant  was  not  required  to  con* 
tinne  the  publication  and  sale  of  the  book  at  a  loss,  but  it  was  his 
duty  to  do  all  that  he  reasonably  could  to  promote  the  success  of  the 
enterprise;  (3)  that  in  an  accounting  after  the  sale  of  the  book  had 
practically  ceased,  the  amount  expended  in  the  publication  of  the 
unsold  books  should  be  deducted  from  their  market  value,  and  one 
fourth  of  the  balance,  if  any,  should  be  paid  to  the  plaintiffs.  Keely 
T.  Hartranf  ty  884. 

3.  Fraud—Equity.    Kati  T.  Johnston,  84e. 

4.  Lease — Oil  and  gas  lease — Question  for  jury,    Aje  T«  Brown,  201. 

5.  Principal  and  surety — Bond  qf  bank  cashier — Continuing  employ- 
ment.  The  contract  of  suretyship  though  only  enforced  according  to 
its  strict  terms  is  neyertheless  nothing  more  than  a  contract.  No  par- 
ticular form  of  words  is  necessary  to  be  observed,  and  in  construing  it 
courts  should  be  governed  by  the  rule  applicable  to  all  other  contracts, 
that  the  actual  intention  of  the  parties  must  prevail.  As  to  official 
bonds  the  presumption  that  they  apply  only  to  the  existing  term  of 
the  officer  may  be  admitted,  but  the  presumption  is  very  far  from 
conclusive,  bnd  if  it  is  dear  that  the  parties  meant  to  create  a  con- 
tinuing liability,  the  bond  must  be  held  to  have  done  so.  Fink  T« 
Bank,  154. 

6.  Ratification — Broker— Commissions  for  sale  qf  land—Evidence — 
Question  for  jury.    Fenn  T.  Dickey,  258. 

7.  Wagering  contract — Stakeholder.  So  long  as  money  staked  on 
the  result  of  a  wager  remains  in  the  hands  of  the  stakeholder  it  be- 
longs to  the  person  from  whom  it  came,  and  may  be  withdrawn  by 
him  notwithstanding  the  loss  of  the  bet,  and  without  the  consent  of 
the  other  party  to  the  contract. 

A  deposit  of  money  with  third  persons  who  are  stakeholders,  for 
the  purpose  of  being  used  by  a  broker  as  margins  in  the  mere  purchase 
and  sale  of  differences  in  the  market  prices  of  stocks  and  grain,  with- 
out actual  purchases  or  sales  of  stocks  or  grain  in  specie,  is  a  mere 
wagering  contract,  and  if  the  money  is  still  in  the  hands  of  the  stake- 
holder and  not  paid  over  to  the  person  who  made  the  transaction,  it 
may  be  recovered  back.    Banler  T.  Hartley,  23. 

CONVERSION. 

1.  Wills — Conversion  of  land  into  money — Power  of  sale.  To  estab- 
lish a  conversion  of  land  into  money  under  a  will  the  sale  must  be 
absolutely  directed,  iiTespective  of  contingencies,  and  independent  of 
discretion.    Taylor  y.  Haskell,  106. 

2.  Will— Partition,— Advancements.  Testator  after  providing  for  his 
wife  and  giving  a  legacy  to  a  son  provided  that  all  the  rest  and  residue 
of  his  estate,  real  and  personal  and  mixed,  should  be  equally  divided 
between  his  children,  subject  to  deduction  from  *' their  share"  of 
specified  advancements.  He  also  directed  his  **  executors  to  sell  or 
lease  any  or  all  of  my  real  estate  at  any  time  that  it  may  be  advisable, 
and  by  the  agreement  of  my  wife  and  a  majority  of  my  heirs."  Heldj 
that  one  of  the  devisees  under  the  will  had  a  right  to  demand  partition 
of  the  real  estate  notwithstanding  the  power  to  sell  given  to  the 
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executors:  Baam's  App.,  4  Penny.  25  disttngaishecL    Caldwell  T« 
Snyder,  420. 

CORPORATIONS. 

1.  Squity — Ir^unetion—De  facto  directors.  A  de  facto  board  of  di- 
rectors of  a  corporation  decided  to  issue  additional  sliares  of  stocky 
and  authorized  the  issue  of  some  of  the  new  stock  to  one  of  their  num- 
ber, without  giving  the  stockholders  generally  an  opportunity  to  sub- 
scribe for  it.  The  director  paid  for  it,  and  the  money  was  used  for  the 
benefit  of  the  corporation.  A  certificate  for  it  was  issued  to  the 
director,  and  through  the  possession  of  the  certificate,  he  secured  con- 
trol of  a  majority  of  the  stock.  He  then  sold  a  portion  of  the  new 
issue  to  one  who  had  no  knowledge  of  the  illegality  of  the  board  of 
directors  which  authorized  the  issue  of  the  stock.  Subsequently  a 
stockholders*  meeting  was  called,  but  before  it  met  an  injunction  is- 
sued restraining  the  holding  of  an  election,  which  was  the  principal 
object  of  the  meeting.  The  meeting  was  held,  but  owing  to  the  injunc- 
tion none  but  the  de  facto  directors  attended.  At  the  meeting,  the 
action  of  the  de  facto  board  was  ratified.  Subsequently  the  de  facto 
board  was  ousted  by  quo  warranto  proceedings.  Held,  (1)  that  the 
assignee  of  a  portion  of  this  stock  is  entitled  to  hold  the  same;  (2)  that 
it  would  be  inequitable  to  cancel  the  new  stock  in  the  hands  of  the 
director  after  the  corporation  had  received  the  benefit  of  the  payment, 
but  it  was  proper  to  continue  a  preliminary  injunction  restraining  him 
from  voting  it,  or  selling  it,  or  disposing  of  it    Morris  T.  Steyens,  563. 

2.  Foreign  corporations — Conflict  of  laws — Comity.  Tan  Stenben 
T.  R.  B.  COm  867. 

3.  Issue  of  new  stock.  Whore  the  capital  stock  of  a  corporation  is 
increased  by  the  issue  of  new  shares,  each  holder  of  the  original  stock 
has  a  right  to  subscribe  for  and  demand  from  the  corporation  such  a 
proportion  of  the  new  stock  as  the  number  of  shares  already  owned 
by  him  bears  to  the  whole  number  of  shares  before  the  increase. 
Morris  t.  SteTens,  563. 

4.  Railroads— Lease— Orant  of  power.  Tan  Steuben  t.  B.  B.  Co. 
367. 

COSTS. 

1.  Equity — Specific  performance — Vendor  and  vendee— Interest  on 
purchase  money.    Blair's  Est*,  582. 

COUNTY  COMMISSIONERS,  See  Public  Officers. 

CRIMINAL  LAW. 

1.  Murder— Employment  qf  counsel  to  assist  district  attorney — Con- 
fession.    Com.  t.  Shaffer,  409. 

DAMAGES. 

1.  Measure  of — Telegraph  companies — Cipher  message — Delay, 
Where  a  telegraph  message  as  delivered  for  transmission  is  unintelli- 
gible, except  to  the  sender  and  the  addressee,  and  the  telegraph  corn- 
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pauy  has  no  information  otherwise  as  to  its  character  and  purport, 
nor  of  its  importance  and  urgency,  the  party  injured  hy  a  mistake  or 
delay  in  sending  the  message  can  recover  of  the  company  nothing  more 
tlian  nominal  damages,  or  at  the  most  the  price  paid  for  transmission. 
Fergusson  Bros.  y.  Telegraph  Com  377. 

2.  Measure  of  damages  to  htisbandfor  injury  to  w{fe — Husband  and 
wife.    Platz  T.  MeKean  Twp.,  ^1* 

DECEDENTS  ESTATE. 

1.  Claim  against—Bond— 'Executors  and  administrators.  The  mere 
fact  that  the  executor  of  the  maker  of  a  bond  which  had  matured 
several  years  before  the  death  of  the  testator  has  unexplained  posses- 
sion of  the  bond  which  is  payable  to  the  executor,  will  not  prevent 
the  executor  from  recovering  on  the  bond. 

An  executor  at  tlie  time  of  his  testator^s  death  had  unexplained  pos- 
session of  a  bond  made  by  testator  to  the  executor,  which  had  matured 
several  years  prior  to  testator's  death.  The  evidence  showed  that  the 
bond  represented  a  loan,  and  that  testator's  financial  condition  and 
his  own  declarations  were  opposed  to  the  theory  that  the  bond  had 
been  paid,  and  there  was  nothing  on  the  bond  to  show  that  it  had 
been  paid.  Held,  that  there  was  sufficient  evidence  to  show  a  hostile 
title  in  the  executor  against  the  testator's  estate.    Knhlman's  EsUy  43. 

2.  Decedent^ s  debts — Sale  of  real  estate— Caveat  emptor— Jurisdiction 
of  orpJians*  court— Decree  questioned  collateraUy,  Where  the  lien  of 
the  debts  of  a  decedent  upon  real  estate  has  expired  by  the  limita- 
tion of  time  prescribed  by  the  statute,  the  orphans'  court  has  no 
jurisdiction  to  direct  the  executor  or  administrator  to  sell  the  real 
estate  for  the  payment  of  such  debts. 

The  rule  of  caveat  emptor  applies  to  orphans'  court  as  to  other 
judicial  sales,  and  disappointment  in  title  is  not  ordinarily  ground 
for  relief.  The  purchasei-s  at  an  orphans'  court  sale  are  bound  to 
see  that  the  proceedings  are  sufficiently  regular  to  authorize  the  sale. 

An  unauthorized  decree  of  an  orphans'  coui*t  for  the  sale  of  lands 
will  not  stand  until  reversed  in  a  regular  course  of  appeal,  but  may 
be  questioned  in  a  collateral  suit  by  or  against  a  person  claiming  un- 
der the  decree,  whether  the  want  of  jurisdiction  appears  affirmatively 
on  the  record  or  not. 

An  administrator  ten  years  after  the  death  of  decedent,  petitioned 
the  orphans'  court  for  permission  to  sell  real  estate  to  pay  the  dece- 
dent's debt  which  was  unsecured.  The  petition  set  forth  the  debt 
to  be  paid,  but  did  not  state  the  date  of  decedent's  death,  nor  did  it 
appear  from  the  petition  itself  that  the  lien  of  decedent's  debts  on 
the  real  estate  had  expired  as  provided  by  sec.  13  of  the  act  of  Feb- 
ruary 24,  1834,  P.  L.  75.  The  court  made  the  order  of  sale,  and  the 
real  estate  was  sold  by  the  administrator.  Several  years  afterward 
the  heirs  of  the  decedent  brought  an  action  of  ejectment  against  the 
persons  in  possession  of  the  land  claiming  title  under  the  orphans' 
court  sale.    Ileld^  that  the  plaintiffs  were  entitled  to  recover. 

In  proceedings  in  the  orphans'  court  to  sell  real  estate  for  the  pay- 
ment of  a  decedent's  debts,  the  court  should  be  satisfied  before  making 
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an  order  for  the  sale  of  real  estate  that  there  are  unpaid  debts  prop- 
erly chargeable  upon  the  real  estate  of  the  decedent,  that  the  real 
estate  described  in  the  petition  is  bound  by  the  lien  of  the  said 
debts,  and  tliat  it  is  necessary  to  liave  recourse  to  the  land  to  enable 
the  administrator  or  executor  to  pay  them.    Smith  T«  WildmaBy  245. 

3.  Evidence — Books  of  original  entrieg — Phytdcians*  hooka — ClaiiM 
against  decedents^  estates,    Fulton's  E8t*»  78. 

4.  Guardian  and  ward--Inve8tmenL    Noble's  Est*}  460. 

5.  Legacies  charged  on  land — Remedy  to  enforce  payment — Jurisdic- 
tion  of  orphans^  court— Act  of  February  24,  1834,  sec,  59.  Hartxell's 
Est.,  286. 

6.  Wills— Estate  tail—''  Heirs  of  t?ie  body  ''—Executory  devise— Life 
estate,    Ralston  t.  Trnesdeli,  429. 

7.  Wills — Executors  and  administrators— Purchase  of  land  by  execu- 
tor at  his  own  sale — Conversion  of  land  into  money — Power  qfsale.  Tay- 
lor T.  Haskell,  106. 

8.  Will — Gift  to  widow — Remainder — Residue  after  mainXerMxnce. 
Gross  y.  Strominger,  64. 

9.  Will — Intestacy — Trust — Estate  in  fee  simple,  Jeremps  Est*,  477. 

10.  Willr— Issue  devisavit  vel  nan — Testamentary  capacity— Delusions. 
Shrelner  t.  Shreiner,  57. 

11.  Will— Legacy— Condition.    Martin's  Est.,  416. 

12.  Will— Partition— Conversion— Advancements,  Caldwell  T.  Sny* 
der,  420. 

DEED. 

1.  Fraudulent  conveyance — Who  may  avoid  it— Judgment — Liens. 
Fidler  y.  John,  112. 

EJECTMENT. 

1.  Partnership  property — Evidence — Proof  qf  notice.  In  an  action 
of  ejectment  against  a  church  to  recover  an  interest  in  real  estate, 
where  it  appears  that  the  plaintiffs  claimed  as  the  heirs  of  a  partner, 
and  the  church  was  a  vendee  of  the  representatives  of  a  partnership, 
proof  of  a  conversation  between  one  of  the  plaintiffs  and  a  woman 
who  was  not  a  member  of  the  church,  but  whose  husband  was,  al- 
though he  was  not  one  of  the  trustees,  is  wholly  incompetent  for  the 
purpose  of  showing  that  the  church  had  notice  of  plaintiffs*  claim 
prior  to  its  purchase  of  the  land.    Hayes  y.  Treat,  810. 

EQUITY. 

1.  Account  render — Jurisdiction.  Where  an  action  of  account  ren- 
der will  lie  in  Pennsylvania  between  tenants  in  common,  a  coui-t 
of  equity  has  concurrent  jurisdiction.  Harrington  Bros.  T.  Oil 
Co.,  444. 

2.  Boroughs  —  Streets — Turnpikes — Sewers  —  Injunction  —  Acts  of 
May  22,  1883  and  May  16,  1891.    Strohl  y.  Ephrata  Boro.,  50. 

8.  Contract — Fraud,  Plaintiff  and  defendant  entered  into  an  agree- 
ment in  writing  to  buy  land  and  divide  it  into  building  lots  for  sale  at 
a  profit.    Plaintiff  was  to  furnish  all  of  the  hand  money  for  the  pur- 
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chase,  as  well  as  the  money  to  make  the  deferred  payments  and  was 
to  be  repaid  out  of  the  first  sales,  and  after  such  repayment  she  was 
to  receive  two  tliirds  of  the  profits.  Defendant  negotiated  tlie  pur- 
chase of  the  property,  and  by  a  secret  arrangement  with  tlie  vendors 
received  $500  out  of  the  purchase  money.  Only  a  very  small  amount 
was  realized  from  the  sale  of  the  lots,  and  plaintiff  was  obliged  to 
pay  the  whole  amount  of  the  purchase  money.  In  the  meantime 
judgments  had  been  entered  against  the  defendant  which  he  claimed 
were  paid.  On  a  bill  in  equity  filed  by  the  plaintiff  against  the  de- 
fendant the  court  decreed  that  the  defendant  should  repay  to  the 
plaintiff  the  $500  which  he  had  fraudulently  obtained  from  the  ven- 
dors, and  that  he  should  pay  to  her  one  half  of  the  purchase  money, 
or  in  lieu  of  such  payments  should  execute  to  her  a  quitclaim  deed 
of  his  interest  in  the  land,  and  have  the  judgments  against  him  satis- 
fied of  record.  7/e/d,  that  the  decree  was  proper,  and  should  be 
affirmed.    Kati  y.  Johnston,  346. 

4.  Corporations — Ii\iunction — Be  facto  directors,  Morris  y»  Ste- 
Tens,  563. 

5.  Equity  practice — ConclusiveneaB  of  findings  of  court — Injurious 
obstruction  of  stream.  The  findings  of  the  court  under  the  new  equity 
rules,  like  the  findings  of  a  master  under  the  old  practice,  will  not  be 
set  aside  on  appeal  if  they  appeal*  to  have  been  authorized  by  the 
evidence. 

The  finding  of  the  lower  court,  based  on  sufficient  evidence,  that 
the  erection  of  a  wall  in  a  stream  would  cause  the  water  of  the  sti^eam 
in  times  of  freshets  to  overfiow  a  considemble  portion  of  a  borough, 
to  the  injury  of  the  property  and  health  of  its  inhabitants,  will  not 
be  set  aside  on  appeal.    Com*  T«  Steyens,  543. 

6.  Finding  of  facts — Appeals — Practice.  Strohl  y.  Ephrata 
BoroM  50. 

7.  Mutual  accounts — Interpleader — Multiplicity  of  suits — Inadequate 
remedy  at  law,  Sevei*al  persons  deposited  money  with  one  of  two  de- 
fendants in  a  bill  in  equity  as  a  stakeholder,  to  be  used  by  tlie  other 
defendant  in  stock  gambling  transactions.  The  bill  was  filed  after 
the  transactions  had  been  made,  but  before  the  money  had  been  paid 
over  by  the  stakeholder  to  the  second  defendant.  Ueld,  that  equity 
had  jurisdiction  over  the  case.    Daaler  y«  Hartley,  23. 

8.  Mutual  mistake  of  legal  rights.  Equity  will  not  afford  relief  in 
cases  of  mutual  mistake  of  legal  rights  where  it  is  impossible  to 
restore  both  parties  to  the  status  quo.    Fink  y«  Bank,  154. 

9.  Preliminary  iiijunction — Nuisance — Inequality  of  ir\fury.  On  a 
bill  in  equity  filed  by  a  company  engaged  in  manufacturing  typewrit- 
ing machines  to  restrain,  as  a  nuisance,  the  operation  of  a  coke  manu- 
facturing plant  which  injures  plaintiff's  business,  machinery  and 
manufactured  products,  as  well  as  the  health  and  comfort  of  the 
employees  thereof,  a  preliminary  injunction  will  be  refused  where  it 
appears  that  the  value  of  the  coke  works  is  many  times  greater  than 
the  value  of  the  complainant's  plant,  and  that  the  granting  of  a  pre- 
liminary injunction  would  do  greater  injury  than  the  refusal  thereof. 
Typewriter  Co.  y.  Mfg.  Co.,  215. 

Vol.  cLxxvui — 42 
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10.  Promissory  notes— Extensions— Deed  of  real  estate  <m  collateral 
security  for  notes,    Anfderheide  T.  Schroeder,  439. 

11.  Specific  performance — Vendor  and  vendee — Interest  on  purchase 
money — Costs.  B.  and  his  son  owned  two  hundred  and  sixty  acres  of 
land.  In  1887,  B.  agreed  in  writing  to  sell  the  whole  two  hundred  and 
sixty  acres  to  F.,  a  corporation,  for  the  sum  of  $5,200.  F.  took  pos- 
session of  the  land  and  proceeded  to  take  from  it  ore  and  timber.  B. 
died  in  1888  leaving  his  son  as  his  only  heir.  The  son  became  admin- 
istrator of  his  father^s  estate.  In  1889  the  son  brought  an  action  of 
ejectment  against  F.,  and  secured  a  verdict  in  May,  1891.  Judgment 
on  the  verdict  was  suspended  until  F.  should  begin  proceedings  for 
specific  performance  in  the  orphans*  court.  It  was  ordered  that  F. 
should  commence  such  proceedings  within  sixty  days,  and  prosecute 
them  to  final  hearing  within  six  months,  unless  the  time  was  enlarged. 
F.  ignored  the  order,  and  did  not  file  a  petition  for  specific  perform- 
ance until  more  than  twenty-five  months  after  the  time  allowed  for 
filing  it  had  expired.  A  master  was  appointed  by  the  orphans*  court, 
and  his  findings,  approved  by  the  court,  were,  in  effect,  that  B.*8  son 
was  able  to  carry  out  the  contract  made  by  B.  The  court  accordingly 
entered  a  decree  that  B.*s  son  should  within  thirty  d^ys  deliver  a  deed 
of  the  land  to  F.  It  was  also  decreed  that  if  it  wa«  impossible  for  the 
estate  to  make  the  deed  within  the  time  designated,  the  case  should 
be  referred  back  to  the  master  to  ascertain  the  exact  quantity  of  land 
B.  had  title  to,  and  the  due  proportion  of  the  pui*chase  money,  with- 
out interest,  which  should  be  paid  on  such  part.  F.  appealed  from 
this  decree,  but  the  appeal  was  quashed  on  the  ground  that  the  decree 
was  not  final.  The  deed  by  F.  was  not  filed  within  thirty  days  from 
the  decree,  but  it  was  subsequently  executed  and  presented  to  tlie 
master.  The  court  below  held  that  the  deed  for  the  whole  tract  was 
not  tendered  in  time,  and  entered  a  decree  requiring  B.*s  son  as  ad- 
ministrator to  convey  only  the  land  which  his  father  owned  at  the  - 
time  of  his  death.     Ileld^  (1)  that  the  final  decree  was  erroneous; 

(2)  that  the  court  should  have  allowed  the  deed  filed  after  the  expira- 
tion of  thirty  days  the  effect  which  it  would  have  been  entitled  to  if 
it  had  been  filed  within  the  time  named  in  the  preliminary  decree; 

(3)  that  interest  should  have  been  allowed  upon  the  purchase  money 
from  the  date  of  the  contract;  (4)  that  the  costs  should  be  equally 
divided  between  the  parties.     Blair'8  Est.^  582. 

ESTATE  TAIL. 

1.  ]n«*— "  Heirs  of  the  body  " — Executory  devise— Life  estate.  Bal- 
aton T.  Troesdelly  420. 

EVIDENCE. 

1.  Books  of  original  entries — Physicians'  hooks — Decedents'  estates — 
Claims  against  decedents'  estates,  A  book  which  shows  on  its  face 
that  it  was  not  one  of  entries  in  the  regular  course  of  business,  but 
was  a  sepai*ate  book  containing  no  charges  except  against  the  defend- 
ant is  not  admissible  as  a  book  of  original  entries. 

Original  entries  need  not  be  such  as  to  be  generally  understood,  if 
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they  are  such  as  are  intelligible  to  persons  in  the  business,  but  in  such 
case  they  sliould  be  supported  by  evidence  of  their  meaning  and 
character.    Folton's  Est^^  78. 

2.  Contract — Cotnmissions  for  sale  of  land — Baiiflcation — Question 
for  jury.  In  an  action  to  recover  commissions  for  selling  land  it 
appeared  that  the  plaintiff  entered  into  a  contract  with  the  owners  of 
the  land  by  which  he  was  to  receive  certain  commissions  for  the  sale 
of  the  land.  After  this  contract  was  made  K.  acquired  an  interest  in 
the  land.  Subsequently  K.  with  the  other  owners  entered  into  a  writ- 
ten conti^act  to  sell  the  land  to  a  purchaser  whom  the  plaintiff  had 
procured.  Just  before  the  settlement  with  the  purchaser  was  to  be 
made,  E.,  accoi*ding  to  plaintiff^s  testimony,  said  to  plaintiff  that  they 
were  all  obliged  to  him  for  selling  the  land.  One  of  the  other  owners 
said  to  plaintiff,  **  I  presume  you  want  your  money,"  and  K.  said, 
**  We  will  be  ready  for  you  shortly."  Held,  that  the  evidence  of  K.'s 
ratification  of  plaintiffs  conti-act  was  sufficient  to  take  the  case  to  the 
jury  as  to  K.  with  the  others.    Fenn  T.  Dickey,  258. 

3.  Competency  of  witness — Partnership^Bank.  Powell  y.  Derick- 
son,  612. 

4.  Competency  of  witness  as  to  undisputed  facts  not  material — BeHew, 
Where  specific  matters  proposed  to  be  shown  by  a  witness  who  is  held 
to  be  incompetent  by  the  trial  court,  are  established  by  admittedly 
competent  testimony,  and  are  not  disputed,  the  question  of  the  com- 
petency of  the  witness  is  immaterial,  and  on  appeal  the  Supreme 
Court  will  not  consider  the  question.     Powell  y«  Derickson,  612. 

5.  Contract — Construction  of — Parol  evidence.  Keely  T.  Hart- 
ranf  ty  384. 

6.  Ejectment — Partnership,  In  an  action  of  ejectment,  deeds  for 
properties  having  no  relation  to  the  property  in  controversy,  but  pur- 
chased at  various  times,  some  individually,  and  some  by  botli  mem- 
bers as  tenants  in  common,  some  by  the  firm,  and  some  by  one  of  its 
members,  for  the  purpose  of  showing  that  the  parties  held  other  prop- 
erties in  these  various  ways,  are  inadmissible  in  evidence. 

In  an  action  of  ejectment  by  the  heirs  of  a  partner  against  the  ven- 
dee of  the  representatives  of  the  partnership  to  recover  an  interest  in 
real  estate,  testimony  of  tlie  plaintiffs  to  show  that  they  had  not 
assented  directly  or  indirectly  to  the  sale  of  the  property  to  the 
defendant  is  immaterial,  if  the  property  was  in  fact  pai'tnership 
property.    Hayes  y.  Treat,  310. 

7.  Judgment — Fraudulent  confession.  On  an  issue  as  to  whether  a 
judgment  confessed  by  a  debtor  in  failing  circumstances  for  more 
than  the  sum  due  the  creditor  was  confessed  with  intent  to  defraud 
other  creditors,  or  to  secure  future  advances,  evidence  that  soon  after 
the  confession  of  the  judgment  another  judgment  was  confessed  to  a 
third  person  for  such  fraudulent  purpose  is  inadmissible  against  the 
judgment  creditor,  he  having  had  no  knowledge  of  such  fact.  Miller 
y.  McAlister,  140. 

8.  Laws  of  other  states.  The  laws  of  another  state  of  the  Union  are 
to  be  proved  as  those  of  a  foreign  country ;  and  the  law  of  anotlier 
state  will  be  presumed  to  be  the  same  as  that  of  the  lex  fori,  in  tlie 
absence  of  evidence  to  the  contrary.    Xosser  y.  Stauffer,  99. 
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EVIDENCE— continued. 

9.  Lease— Oil  and  gas  lease — Question  for  Jury,  XeCUne  T.  Light 
&  Heat  Co.,  424. 

10.  Negligence — Movement  of  coal  cars  by  coal  company — Collision^ 
Hess  T.  Coal  Mining  Co.,  ^0- 

11.  Negligence—Municipalities — Defective  street.  Smith  T«  New 
Castle,  298. 

12.  Negligence — Railroads — Sparks  from  engines,  Yan  Stenl>en  T. 
R.  R.  Co.»  367. 

13.  Negligence — Roads— JE^ect  cf  variance  between  allegata  and  pro- 
bata when  not  misleading.  In  the  statement  of  claim  filed  in  an  action 
of  trespass  for  personal  injuries  it  was  averred  that  the  accident  took 
place  on  *'a  public  or  township  road  ....  leading  from  Brie  to  Mid- 
dleboro."  The  evidence  showed  that  the  injury  was  not  received 
between  Erie  and  Middleboro.  Counsel  for  the  defendants  conceded 
that  they  were  not  misled  by  the  statement  of  claim.  Held,  that  the 
defendants  were  not  prejudiced  by  the  alleged  variance,  and  were  not 
entitled  to  have  a  motion  for  a  nonsuit  sustained.  Plati  T.  XeKeaii 
Twp.,  601. 

14.  Opinion  of  witnesses — Dangerous  condition  cf  road.  Where  tlie 
description  of  a  witness  of  tlie  condition  of  a  sluice  in  a  public  road  is 
intelligible  and  easily  comprehended  it  is  proper  to  reject  the  opinions 
of  witnesses  respecting  the  safety  of  the  sluice.  Plati  T*  XcKean 
Twp.,  601. 

15.  Professional  services — Book  entries.  Not  decided  whether  pro- 
fessional services  can  be  the  subject  of  pi'oof  by  book  entry.  Fal- 
lon's Est.,  78. 

16.  Promissory  notes— Accommodation  indorser — Question  for  jury, 
Ramlack  t.  Wolf,  356. 

17.  Promissory  note — Parol  evidence  to  vary  terms  of  note.  In  an 
action  upon  a  promissory  note  it  is  proper  to  give  binding  instructions 
for  the  plaintiff,  the  payee,  where  the  only  evidence  for  the  defend- 
ants is  that  the  note  was  signed  without  reading,  under  the  impres- 
sion that  it  was  a  receipt  for  horses  to  be  sold  upon  commission,  and 
not  a  promissory  note  for  tlie  purchase  price  of  the  horses.  Lett  T. 
Kunkle  &  Wilson,  273. 

18.  Witness — Instruction  of  court  upon  weight  cf  interested  and  dis- 
interested witness,    Platz  y.  McKean  Twp.,  601. 

EXECUTION. 

1.  Sheriffs  sale — Smallness  cf  price — Presumption,  A  judgment 
creditor  has  a  perfectly  lawful  right  to  enforce  payment  of  his  judg- 
ment by  execution  process,  and  to  get  the  property  of  his  debtor  for 
just  as  small  a  price  as  he  can,  if  the  sherifiTs  sale  thereof  is  public  and 
fair.  The  smallness  of  the  price  realized  by  the  sale  does  not  afford 
any  presumption  of  a  wrongful  intent  on  the  part  of  the  purchaser  at 
such  a  sale.    Fldler  y.  John,  112. 

EXECUTOR. 

1.  DecedenVs  estate — Claim  against — Bond — Execution  and  odminit- 
tration,    Kolilman's  Est.,  43. 
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EXECUTOR— continued. 

2.  DecedenVa  estate — Executors  and  administrators — Unsettled  ac- 
counts. At  the  audit  of  an  executor's  account  it  appeared  that  a 
claimant  against  the  estate  had  very  close  and  complicated  business 
connections  with  the  decedent.  The  evidence  showed  real  estate  held 
in  common  and  in  trust;  many  payments  or  advances  of  money  on 
account  of  such  real  estate,  transfer  and  satisfaction  of  judgments; 
and  very  numerous  checks  passing  from  each, of  the  parties  to  the  other. 
The  auditor  separated  as  far  as  was  practicable  the  matters  involved 
in  the  pei*sonal  and  the  real  estate,  and  as  to  the  latter  reported  that 
as  they  had  not  been  adjusted,  the  orphans'  court  was  without  juns- 
diction  to  pass  upon  them.  The  auditor's  report  was  confirmed  by 
the  orphans'  court.  Held,  that  as  the  parties  had  never  made  any  final 
settlement  in  their  business  relations,  the  orphans'  court  could  not 
allow  any  items  connected  with  the  personal  estate  apart  from  those 
connected  with  tlie  real  estate.    Fnlton's  Est.^  78. 

3.  Wills — Executors  and  administrators — Purchase  of  land  by  exec- 
utor at  his  own  sale.  An  executor  who  buys  at  his  own  sale,  or  gets 
another  to  buy  for  him,  holds  the  land  on  the  same  trust  that  it  was 
subject  to  before  the  sale.    Taylor  t.  Haskell,  106. 

EXECUTORY  DEVISE. 

1.  Wills^Estate  tail— '' Heirs  qf  the  body''— Life  estate.  Balston 
T.  Traesdell,  429. 

FEES. 

1.  Public  officers — Constitutional  law — Taxation — Act  of  May  6, 1874. 
Com.  T.  Aoderson,  171. 

FOREIGN  LAW. 

1.  Etidence^Laws  of  other  states.    Xagser  T.  Stanffer,  09. 

FRAUD. 

1.  Contract— Equity.    Katz  T.  Johnston,  346. 

2.  Deed^— Fraudulent  conveyance — Who  may  avoid  it — JudginerUs — 
Liens — Judgment  creditor — Execution — Advice  cf  judgment  creditor  tc 
his  debtor  to  make  fraudulent  conveyance.    Fidler  t.  John,  112. 

8.  Judgment  for  more  than  is  due — Issue  to  determine  the  validity  of 
Judgment    Miller  T.  McAlister,  140. 

4.  Promissory  notes — Bona  fide  holders  ujithout  notice  qf fraud — Stt«- 
piHous  circumstances.    Bank  T.  Oarber,  91. 

GUARDIAN  AND  WARD. 

1.  Investment.  Where  a  guardian  mingles  his  ward's  moneys  so  that 
it  is  impossible  to  trace  investments  he  will  be  surcharged  with  Interest 
on  the  principal,  and  interest  may  be  compounded  on  the  surplus  in- 
come, and  his  claims  for  commissions  may  be  reduced. 

Where  a  guardian  has  mingled  his  ward's  moneys  with  his  own  he 
will  not  be  exempt  from  the  payment  of  interest  for  the  first  six  months 
during  which  he  has  held  the  trust  fund.    Noble's  Est.,  460. 
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HUSBAND  AND  WIFE. 

1.  Measure  qf  damages  to  husband  far  injury  to  toife.  In  an  action  by 
a  husband  for  an  injury  to  a  wife,  the  husband  is  entitled  to  recover 
the  moneys  he  has  expended  or  become  liable  to  pay  for  the  medical 
care  and  attendance  upon  his  wife  duidng  her  illness,  and  for  the  loss 
of  her  services  while  unable  to  attend  to  her  domestic  duties;  and  in 
such  a  case  the  term  **  services"  implies  whatever  of  aid,  assistance, 
comfort  and  society  the  wife  would  be  expected  to  render  to  or  bestow 
upon  her  husband  under  the  circumstances  and  in  the  condition  in 
which  they  may  be  placed,  and  it  is  immaterial  that  services  in  the 
ordinary  sense  were  not  rendered  at  all.    Platz  y«  McKean  Twp*^  601. 

2.  See  Mabbied  Woman. 

INJUNCTION. 

1.  Boroughs— Streets— Turnpikes^Sewers— Acts  of  May  22, 1883  and 
May  16,  1891.    Strohl  T.  Ephrata  Boro^  50. 

2.  Corporation — Equity — De  facto  directors,    Morris  T.  SteTenSy  668. 

3.  Equity— Obstruction  of  stream.    Com  T.  SteTens»  543. 

4.  Equity — Preliminary  injunction — Nuisance — Inequality  of  injury. 
Typewriter  Co.  y.  Mfg.  Co.,  215. 

INSURANCE. 

1.  Mre  insurance — Waiver,  Every  consideration  of  public  policy 
demands  that  insurance  companies  should  be  required  to  deal  with 
their  customers  with  entire  frankness  and  fairness.  They  may  refuse 
to  pay  without  specifying  any  ground,  and  insist  upon  any  available 
ground,  but  when  they  plant  themselves  upon  a  specific  defense,  and 
so  notify  the  assured,  they  should  not  be  permitted  to  retract  after  the 
latter  has  acted  upon  their  position  as  announced,  and  incurred  expense 
in  consequence  of  it:  McCormick  v.  Ins.  Co.,  163  Pa.  184. 

Where  an  insui*auce  company  after  a  fire,  with  full  knowledge  that 
the  conditions  of  the  policy  had  been  violated  by  the  insured,  offers  to 
pay  the  amount  of  the  loss  as  fixed  by  a  committee  of  its  board  of 
managers,  appointed  by  the  company  to  appraise  the  loss,  and,  upon 
the  refusal  of  the  insured  to  accept  the  offer,  appoints  an  arbitrator, 
and  conducts  negotiations  for  several  months  without  raising  any  ques- 
tion as  to  its  liability  to  pay  the  loss,  it  cannot,  in  a  suit  brought  upon 
the  policy,  be  heard  to  allege  that  the  policy  was  forfeited  because  the 
assured  violated  its  conditions.    Earley  T.  Ins.  Co.,  631. 

2.  Life  insurance — Authority  of  agent — Taking  promissory  note  for 
premium  where  policy  requires  cash — Ratification,  A  policy  of  life  insur- 
ance provided  that  the  premiums  should  be  paid  in  cash,  and  stipu- 
lated that  no  provision  of  the  contract  could  "  be  changed  or  waived 
except  by  written  agreement  signed  by  the  president  or  secretary  of 
the  company.*'  The  insured  gave  his  promissory  note  to  the  agent, 
and  the  company  subsequently  took  the  note  with  other  notes  in  set- 
tling a  balance  against  the  agent.  The  company  claimed  that  it  took 
the  note  merely  as  collateral  security  for  the  amount  of  the  balance 
due  by  the  agent.  The  agent  testified  that  he  took  the  note  as  pay- 
ment from  the  insured,  and  that  he  gave  it  to  the  company  in  part 
payment  of  his  balance.    Before  tlie  note  matured  the  company,  with 
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INSURANCE— continued. 

knowledge  that  it  was  outstanding,  noiiAed  the  insured  to  pay  the 
premium  for  the  ensuing  year.  Held^  that  the  question  as  to  whether 
the  company  had  ratified  tlie  act  of  the  agent  in  taking  the  note  was 
for  the  jury.    Imbrie  v*  Ins.  Co.,  6. 

8.  Protective  insurance — Protective  association — Bicycles,  A  corpo- 
ration was  chartered  under  the  act  of  April  29,  1874,  by  a  court  of 
common  pleas  **  for  the  purpose  of  the  accumulation  of  a  fund  by 
assessments  for  the  protection  of  its  members  from  loss  by  reason  of 
injury  to  or  the  losing  of  bicycles."  Each  member  was  required  to 
pay  $6.00  per  yeai*,  by  virtue  of  which  payments  the  corporation  agreed 
to  (1)  clean  bicycle  twice  duHng  year;  (2)  repair  tire  when  punctured 
by  accident;  (3)  repair  bicycle  when  damaged  by  accident;  (4)  replace 
bicycle  when  destroyed  by  accident;  (5)  replace  bicycle  when  stolen, 
if  not  recovered  in  eight  weeks,  and  provide  a  bicycle  during  tliat 
time.  There  was  no  agreement  to  pay  money  for  any  loss.  Held^  tliat 
the  corporation  was  not  an  Insui-ance  company  within  the  meaning  of 
the  act  of  May  1,  1876,  P.  L.  53,  and  that  its  charter  sliould  not  be  for- 
feited by  quo  warranto  proceedings.    Com.  T«  Bicycle  Assn.^  636. 

INTEREST. 

1.  Vendor  and  vendee — Interest  on  pur  chase  money,  Blair's  EsUy 
582. 

INTESTACY. 

1.  WiU^-TrusV— Estate  in  fee  simple.    Jeremy's  Esh,  477. 

ISSUE  DEVISAVIT  VEL  NON. 

1.  Will—Testamentary  capacity-— Delusions.  Shreiner  T«  Shrelner, 
67. 

JUDGMENT. 

1.  Deeds — Judgment  creditor — Fraudulent  conveyance — Execution — 
Advice  qf judgment  creditor  to  his  debtor  to  make  fraudulent  conveyance. 
A  judgment  creditor  cannot  lose  his  honest  judgment  against  liis 
debtor  because  he  advises  his  debtor  to  cheat  another  creditor.  If  the 
debtor  accepts  the  advice,  and  attempts  to  cheat  his  creditor,  he 
becomes  a  party  to  the  fraud,  and  cannot  set  up  that  fraud  even 
against  the  man  who  advised  it,  so  as  to  take  away  from  him  a  per- 
fectly valid  judgment 

F.  and  wife  brought  an  action  of  ejectment  against  J.  to  recover  land, 
which  at  one  time  was  owned  by  F.,  against  which  J.  held  a  valid 
judgment  F.  testified  that  he  was  a  client  of  J.,  and  that  J.  advised 
him  to  make  a  fraudulent  conveyance  of  the  land  to  L.,  so  as  to  defraud 
another  creditor  who  was  about  to  take  judgment  against  him.  J. 
denied  that  he  gave  such  advice.  The  fraudulent  deed  was  executed. 
After  the  fraudulent  conveyance,  S.,  the  creditor,  who,  it  was  alleged, 
was  intended  to  be  defrauded,  issued  execution  and  sold  the  land, 
bought  it  in  and  conveyed  the  title  to  L.,  who  conveyed  itto  F.*s  wife. 
J.  subsequently  issued  execution  upon  his  judgment  and  bought  in 
the  land  at  sherifTs  sale,  and  secured  possession  of  it    Held,  (1)  that 
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JUDGMENT— continued. 

even  if  J.  gave  the  advice  to  make  the  fraudulent  deed,  such  deed  did 
not  divest  prior  liens,  and  therefore  the  lien  of  his  judgment  was  not 
divested  thereby;  (2)  F/s  conveyance  to  L.,  was  not  fraudulent,  was 
absolutely  good  against  S.,  and  she  took  no  title  by  her  purchase  at 
the  sherifiTs  sale;  if  fraudulent,  she  took  the  title  of  L.  only;  in  either 
event  it  had  no  effect  on  the  lien  of  J/s  judgment,  so  that  there  was  no 
title  in  either  F.  or  his  wife  to  set  up  against  J. ;  (3)  that  even  if  the 
advice  as  to  the  fraudulent  deed  could  have  the  effect  claimed  for  it, 
the  evidence  to  show  that  such  advice  was  given  was  wholly  insufficient 
to  move  the  conscience  of  a  chancellor  or  to  support  a  verdict  in  an 
equitable  ejectment;  (4)  that  binding  instructions  should  have  been 
given  for  the  defendant    Fldler  T«  JohDy   112. 

2.  Fraudulent  confession— Evidence,    Miller  T.  McAligter^  140. 

3.  Judgment  for  more  than  is  due — Fraud—Issue  to  determine  the  vali- 
dity  of  Judgment,  S.  owed  M.  $700  on  a  promissory  note,  which  ran 
for  ten  years  without  the  payment  of  interest  on  it.  At  the  end  of  the 
ten  years  it  was  agreed  that  the  amount  due  M.  was  $1,025.  M.  then 
requested  S.  to  give  him  a  judgment.  S.  stated  that  he  would  soon  be 
called  upon  to  pay  over  moneys  which  he  held  as  a  guardian,  and  at 
his  request  M.  agreed  that  the  judgment  note  should  be  drawn  for 
$3,000,  and  that  S.  could  draw  upon  him  when  tlie  money  was  wanted. 
About  two  years  afterwards  M.  advanced  $800  to  S.  upon  the  security 
of  the  judgment.  A  short  time  afterwards  S.  died.  There  was  no 
evidence  that  the  note  had  been  given  for  $3,000,  with  any  fraudulent 
intent  In  1895,  the  amount  actually  due,  including  interest,  was  about 
$2,400.  At  the  instance  of  another  judgment  creditor  of  S.  an  issue 
was  framed  to  determine  the  validity  of  the  judgment  and,  if  valid, 
the  amount  due  on  it  Held,  that  a  verdict  and  judgment  for  the 
plaintiff  in  the  judgment  should  be  sustained.  Miller  y.  McAUster^ 
140. 

JURISDICTION,  EQ. 

1.  Equity— Account  render— Jurisdiction.  Harrington  Bros.  t«  Oil 
Co.,  444. 

JURISDICTION,  O.  C. 

1.  Decedents^  estates — Legacies  charged  on  land — Bemedy  to  enforce 
payment— Act  of  February  24,  1834,  sec,  69.  Section  59  of  the  act  of 
February  24,  1834,  P.  L.  84,  vests  the  jurisdiction  to  enforce  payment 
of  a  legacy  chai'ged  on  land  exclusively  in  the  orphans*  court,  and  tlie 
form  of  the  remedy  is  by  bill  or  petition  by  the  legatee,  and  not  by  the 
executor:  Hart  v.  Homiller,  20  Pa.  248;  23  Pa.  39,  oven-uled  in  so  far 
as  it  relates  to  the  question  of  practice.    Hartsell's  Est.,  280. 

2.  Orphans*  court — Nullity  of  decree,  A  decree  of  the  orphans' court 
is  a  nullity  if  pronounced  upon  a  subject  over  which  the  court  has  no 
jurisdiction.    Smith  T.  Wildman,  245. 

JUSTICE  OF  PEACE. 

1.  Boroughs — Di^aision  into  wards.  Where  boroughs  are  divided  into 
wards  two  justices  of  the  peace  cannot  be  elected  for  each  ward.  Com. 
T.  Williamg,  211. 
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JUSTICE  OF  PEACE— continued. 

2.  Boroughs — Division  into  wards — Act  of  April  8, 1851,  May  14, 1874, 
and  May  10,  1878.  Where  boroughs  incorporated  under  the  general 
borough  act  of  April  3,  1861,  P.  L.  320,  have  been  divided  into  wards 
under  the  act  of  May  14,  1874,  P.  L.  159,  two  justices  of  the  peace  can- 
not be  elected  for  each  ward  in  the  borough,  inasmuch  as  the  supple- 
ment of  the  act  of  May  10,  1878,  P.  L.  61,  provides  that  when  any 
borough  is  divided  into  wards,  by  authority  of  the  act  of  1874,  only 
two  justices  shall  be  elected  by  the  concurrent  votes  of  each  ward. 
The  act  applies  to  boroughs,  which,  having  been  previously  divided 
into  wards,  are  furiher  divided  or  subdivided  under  the  act  of  1874. 
Com.  T*  Morgaoy  108. 

LANDLORD  AND  TENANT. 

1.  Lease — Oil  and  gas  lease — Contract— Question  for  jury.  Aye  Y. 
BrowDy  291. 

2.  Lease — Oil  and  gas  lease— Evidence — Question  for  Jury,  McClane 
T.  Light  &  Heat  Co.,  424. 

3.  Lease — Oil  and  gas  lease — Termination  of  lease,  Williams  v. 
Gaff  y,  342. 

4.  Railroads— Corporations — Lea^e — Grant  cf  power.  Van  Steuben 
T.  B.  R.  Co.,  367. 

5.  Railroads — Leases — Public  policy  —  Connecting  roads — Acts  of 
ApHl  23,  1861,  P.  L,  140,  and  February  17,  1870,  P.  L.  31.  Van  Steu- 
ben T.  B.  R.  €o.»  367. 

LEASEHOLD. 

1.  Building  association— Mortgage — Assignment— Affidavit  qf  defense. 
Building  &  Loan  Assn.  t.  Seibert»  331. 

LEGACY. 

1.  Decedents'*  estates — Legacies  charged  on  land — Remedy  to  enforce 
payment— Jurisdiction  of  orphans'  court — Act  of  February  24,  18;i4, 
sec,  69.    HartielFs  Est.,  280. 

2.  Will — Condition.  Testatrix  charged  a  legacy  to  her  grandson  on 
a  farm  which  she  gave  to  her  daughter,  and  directed  that  it  should 
**  be  paid  to  him  personally  when  he  shall  come  for  it,  but  should  he 
never  come  for  it,  then  I  direct  it  to  be  divided  among  my  other  lega- 
tees equally.*'  At  the  time  the  will  was  made  the  grandson  had  re- 
moved to  the  West,  and  testatrix  had  heard  a  rumor  that  he  was  dead, 
and  was  in  doubt  whether  he  was  living.  Five  months  after  testatrix* s 
death  the  grandson  came  from  California  to  Pennsylvania  and  demand- 
ed payment  from  the  daughter  to  whom  the  farm  had  been  devised, 
and  from  the  administrator  c.  t  a.  of  the  testatidx.  Neither  the  ad- 
ministrator nor  the  daughter  had  funds  to  pay  him.  He  then  sold 
and  assigned  the  legacy  to  S.,  and  returned  to  his  home.  Subse- 
quently the  land  upon  which  the  legacy  had  been  charged  was  sold. 
Heldj  (1)  that  the  grandson  had  sufficiently  complied  with  the  require- 
ments of  the  will  by  making  the  demand  which  he  did  for  the  payment 
of  the  legacy;  (2)  that  after  such  demand  his  right  to  the  legacy  be- 
came fixed;  (3)  Uiat  a  good  title  to  the  legacy  passed  by  the  assign- 
ment:  Stover's  Appeal,  77  Pa.  282,  distinguished.    Martin's  Est.^  416. 
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LEX  FORL 

1.  Laws  qf  other  states— Affidavit  cf  defense,   Xiuser  T.  Stanff er^  09. 

LUNACY. 

1.  Attorneys  at  law — Disbarment — Insanity,  Keimedj'g  Disbar- 
ment, 232. 

MANDAMUS. 

1.  Street  railways — Attorney  General — Act  qf  May  7,  1887.  "  Two 
reputable  citizens  resident  in  the  region  traversed  by  the  line*'  of  a 
street  railway  company  have  a  standing  to  petition  the  court  for  a 
mandamus  to  compel  the  attorney  general  to  institute  proceedings 
against  a  street  railway  company  to  enforce  the  provisions  of  the  act 
of  May  7,  1887;  but  before  that  officer  will  be  subject  to  a  writ  of 
mandamus  to  compel  him  to  proceed  under  tlie  act  of  May  7,  1887, 
he  has  a  right  to  know  the  strengtli  of  the  case  he  is  asked  to  present 
in  the  name  of  the  commonwealth;  and  the  parties  asking  him  to  pro- 
ceed must  present  for  his  consideration  facts  showing  a  prima  facie 
case.    Cheetham  t«  McCormick,  186. 

MARRIED  WOMAN. 

1.  Accommodation  indorser — Removal  of  antenuptial  indorsement — 
Act  of  June  8,  1893.  A  woman  who  has  indorsed  a  promissory  note 
for  the  accommodation  of  another,  before  her  maniage,  may  after 
man*iage  renew  such  indorsement,  and  she  will  not  be  relieved  from 
liability  by  the  act  of  June  8,  1893,  P.  L.  345,  which  provides  that  she 
may  not  ^*  become  accommodation  endorser,  maker,  guai*antor  or  surety 
for  another."  In  such  a  case  she  does  not  enter  a  new  obligation  for 
tlie  benefit  of  another,  but  she  continues  and  extends  for  her  own  ben- 
efit an  existing  obligation  by  which  she  was  bound.  It  is  immaterial 
that  the  bank  failed  to  protest  the  original  note,  or  that  there  were 
intervals  of  days  or  even  weeks  between  the  maturity  of  some  of  the 
renewal  notes  indorsed  after  marriage  and  the  renewal  thereof,  if  it 
was  the  intention  of  the  parties  that  there  should  be  no  gap,  and  that 
the  married  woman  was  to  continue  her  obligation  entei'ed  into  before 
marriage. 

Where  a  married  woman  has  power  to  renew  an  indorsement  after 
marriage  she  may  do  it  by  her  attorney,  and  if  the  power  under  which 
her  attorney  acts  is  not  broad  enough,  it  is  competent  for  her  to  ratify 
and  confirm  his  act    Bank  T.  Bradshaw^  180. 

2.  Mortgage — Act  qf  June  8,  1893.  Although  the  act  of  June  8, 1893, 
P.  L.  344,  provides  that  a  married  woman  **  may  not  become  accom- 
modation indorser,  maker,  guarantor  or  surety  for  another,"  yet  she 
may  mortgage  her  estate  as  security  for  her  husband's  debt,  including 
future  advances  to  him,  or  for  the  debt  of  another  person. 

The  general  intent  of  the  act  of  June  8, 1893,  is  so  plainly  an  enlarge- 
ment of  a  married  woman's  contractual  capacity,  that  nothing  less 
than  explicit  negative  words  should  be  construed  as  narrowing  powers 
admittedly  possessed  before  the  passage  of  the  act  Knhn  T*  Ogil- 
Tie,  303. 
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MASTER  AND  SERVANT. 

1.  Negligence — Defective  machine  —  Contributory  negligence  —  Evi- 
dence, Contributory  negligence  is  a  matter  of  defense  and,  therefore, 
when  the  plaintiff  makes  out  a  pi*ima  facie  case  without  disclosing  con- 
tributory negligence,  the  burden  of  proof  is  on  the  defendant  of  making 
out  his  defense,  but  when  contributory  negligence  is  sufficiently  dis- 
closed by  the  plaintiffs  own  evidence,  of  course,  the  defendant  is  re- 
lieved from  the  necessity  of  proving  it:  Baker  v.  Gas  Co.,  157  Pa.  601, 
followed. 

In  an  action  by  an  employee  against  an  employer  to  recover  dam- 
ages for  personal  injuries,  it  appeared  that  plaintiff  was  employed  at 
a  machine  to  stamp  what  are  called  bottles,  which  serve  as  covers  for 
tin  dinner  pails.  His  duty  was  to  place  the  tin  bottle  in  a  die,  touch 
a  pedal  with  his  foot,  and  thus  bring  down  a  plunger  which  made  the 
proper  stamp.  Plaintiff  testified  that  the  plunger  dropped  twice  on  a 
Wednesday  when  his  foot  was  not  upon  the  pedal.  He  stated  that  he 
notified  the  supenntendent  of  the  condition  of  the  machine;  that  the 
latter  came  on  Thursday  and  fixed  it,  and  then  told  him  it  was  all 
right,  and  to  go  ahead ;  that  on  Friday,  while  placing  the  bottle  in  the 
die,  the  plunger  dropped,  inflicting  the  injury  of  which  he  complained. 
The  defendant's  testimony  that  it  was  not  possible  for  the  plunger  to 
fall  unless  tlie  foot  was  on  the  pedal  was  contradicted  by  witnesses  for 
the  plaintiff  who  testified  that  they  saw  the  plunger  fall  when  the 
pedal  was  not  touched.  The  evidence  was  also  contradictory  as  to 
whether  it  was  necessary  in  putting  the  bottle  into  the  die  to  expose 
the  hand  to  danger.  Held,  that  the  question  of  defendant's  negligence 
and  plaintiff's  contributory  negligence  was  for  the  jury. 

In  an  action  by  an  employee  against  his  employer  to  recover  damages 
for  personal  injuries  caused  by  an  alleged  defective  machine,  it  is 
proper  to  admit  evidence  that  the  machine  was  defective  before  the 
accident,  and  before  plaintiff  worked  upon  it,  and  that  while  being 
operated  by  another  employee,  that  employee  had  also  been  injured 
and  quit  work,  because  his  employer  would  not  repair  the  machine. 
Sopherstein  t,  Bertels,  401. 

2.  Negligence — Railroads — Risk  of  employment    In  an  action  against 
,         a  railroad  company  to  recover  damages  for  the  death  of  one  of  its 

employees,  it  appeared  that  the  deceased  was  killed  while  engaged  in 
cleaning  the  tracks  of  snow  in  order  to  release  a  train  which  had  be- 
come snow-bound.  At  the  point  where  the  accident  occuiTed  there 
were  two  tracks  seven  feet  apart,  and  the  deceased  was  directed  to 
work  on  track  No.  1.  The  deceased  was  killed  by  a  delayed  express 
train  on  track  No.  2.  The  uncontradicted  evidence  of  the  superinten- 
dent was  that  owing  to  the  stormy  character  of  the  day  extra  men 
were  employed  to  keep  the  tracks  clear  of  snow;  that  he  had  at  least 
one  hundred  gangs  scattered  along  the  road,  engaged  in  this  work, 
and  that  it  would  have  been  impi-acticable  to  give  the  engineer  of  the 
delayed  express  ti-ain  information  that  would  have  been  of  any  use  as 
to  the  gang  in  which  deceased  was  employed,  because  the  train  which 
it  was  sent  to  release  might  have  moved  one  hundred  feet  or  a  mile  in 
ten  minutes.  Held^  (1)  That  there  was  no  evidence  of  negligence  on 
the  part  of  the  railroad  company  sufficient  to  submit  to  the  jury; 
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(2)  tliat  the  deceased  had  taken  the  risk  of  his  employment;  (3)  that 
if,  owing  to  tlie  weather,  the  danger  was  greater  than  usual  the  rail- 
road company  was  entitled  to  I'ely  on  the  presumption  that  tlie  de- 
ceased would  not  unnecessarily  incur  the  danger.  Nye  T*  Railroad 
Co.,  134. 

3.  Negligence — RUk  of  employment  When  an  employee  after  having 
the  opportunity  of  becoming  acquainted  with  the  risks  of  his  situation, 
accepts  them,  he  cannot  complain  if  subsequently  injured  by  such 
exposure.  By  contracting  for  the  performance  of  hazardous  duties, 
he  assumes  such  risks  as  are  incident  to  their  discharge  from  causes 
open  and  obvious,  the  dangerous  character  of  which  causes  he  has  had 
opportunity  to  ascertain. 

In  an  action  by  a  workman  against  the  owner  of  a  building  to  re- 
cover damages  for  personal  injuries  alleged  to  have  been  caused  by  a 
defective  scaffold,  it  appeared  that  plaintiff  knew  the  scaffold  differe<l 
in  construction  from  other  scaffolds  on  which  he  had  worked.  He 
worked  on  it  with  a  fellow  workman  on  a  Saturday,  and  men  observed 
that  it  appeared  loose  and  it  rocked  up  and  down.  Plaintiffs  fellow 
workman  complained  to  the  defendant  of  the  condition  of  the  scaffold, 
and  the  defendant  said  in  plaintiff^s  presence  that  he  was  sori*y,  but 
made  no  promise  to  repair  the  scaffold.  On  the  following  Monday 
plaintiff  resumed  work  on  the  scaffold,  noticing  at  the  time  that  there 
had  been  no  change  in  its  condition  since  he  left  it  on  Saturday. 
While  the  plaintiff  was  at  work  the  scaffold  broke,  and  plaintiff  was 
injured.  Held,  that  the  plaintiff  was  guilty  of  contributory  negligence, 
and  not  entitled  to  recover.    If  088  T*  Baf snyder,  897. 

MISTAKE. 

1.  Equity — Mutual  mistake  of  legal  right — Principal  and  surety — 
Bond  qf  cashier — Ilutual  mistake— Equity,    Fink  T»  Banky  154. 

MORTGAGE. 

1.  Building  association  —  Leasehold — Assignment— Affi^davit  of  de- 
fense,   Bldg*  &  Loan  Assn.  y.  Seibert,  331. 

2.  Married  women— Act  of  June  8,  1893.    Kohu  T*  OgilTie,  303. 

3.  Promissory  notes — Extensions — Deed  of  real  estate  as  collateral 
security  for  notes.    Aofderheide  t.  Schroeder^  439. 

MUNICIPAL  LAW. 

1.  Boroughs — Streets  —  Turnpikes  —  Sewers — Injunction  —  Acts  qf 
May  22, 1883,  and  May  16, 1891.    Strohl  T.  Ephrata  Borough^  50. 

2.  Boroughs — Water  companies — Waterworks — Acts  qf  April  29, 
1874,  and  May  23,  1874.    Metsger  T.  Bearer  Falls  Boro.^  1. 

3.  Negligence — Accumulation  qfice  on  sidewalk.  In  an  action  against 
a  city  to  recover  damages  for  personal  injuries  caused  by  falling  on 
an  accumulation  of  ice  on  a  sidewalk,  even  if  it  was  not  shown  that 
the  ice  had  formed  into  hills  or  ridges,  a  verdict  and  judgment  for 
plaintiff  will  not  be  disturbed  where  there  was  sufiScient  evidence  to 
8uppoi*t  a  finding  that  ice  had  accumulated  on  the  sidewalk  at  the 
mouth  of  an  alley;  that  the  accumulation  would  not  have  taken  plaoe 
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MUNICIPAL  LAW— continued. 

if  the  gutter  had  been  properly  cleaned  and  opened,  and  that  the 
plaintiff  had  not  passed  over  the  sidewalk  for  three  weeks,  and  knew 
nothing  of  its  condition.    Manross  T*  Oil  Ciijt  276. 

4.  Negligence — Defective  street — Evidence.  One  who  undertakes  to 
use  a  public  street,  knowing  that  it  is  unsafe,  and  knowing  the  defects 
which  make  it  so,  but  not  choosing  to  avoid  them,  although  he  could 
do  so  by  taking  another  road,  cannot  recover  against  the  municipality 
for  an  injury  resulting  from  such  defects.  With  the  person  having 
the  knowledge  of  the  defects,  the  choice  of  the  unsafe  way  is  an  act 
of  negligence  which  contributes  to  the  injury  and  thereby  prevents  a 
recovery. 

In  an  action  against  a  city  to  recover  damages  for  personal  injuries 
caused  by  a  defect  in  a  street  of  which  there  was  ample  evidence, 
plaintiff  testified  that  she  had  been  living  in  the  city  only  about  four 
days  before  tlie  accident;  that  she  had  passed  along  the  street  on  the 
west  side  several  times,  but  not  on  the  east  side  where  there  was  a 
hole,  and  that  she  had  never  seen  the  hole  or  had  any  knowledge  or 
information  concerning  it;  and  that  the  accident  occurred  on  a  dark 
night.  Held,  that  it  was  error  to  enter  and  refuse  to  take  off,  a  com- 
pulsory nonsuit:  Del.,  Lack.  &  West.  R.  R.  v.  Cadow,  120  Pa.  559, 
explained  and  distinguished.    Smith  T.  New  Castle^  298. 

5.  Negligence— Notice  of  condition  of  highway — Supervisors — Munic- 
ipal corporations.  The  individual  knowledge  of  officers  or  agents  of 
a  municipal  corporation,  who  in  such  capacity  have  powers  or  duties 
conferred  upon  them  with  reference  to  a  given  matter,  is  the  knowl- 
edge of  the  corporation,  and  notice  to  such  officers  or  agents  is  notice 
to  the  corporation,  and  the  corporation  is  bound  or  affected  by  such 
knowledge  or  notice.  Notice  to  a  supervisor  of  the  dangerous  condi- 
tion of  a  public  road  is  notice  to  the  township.  Platz  T*  McKean 
Twp.,  601. 

6.  Boad  law — Assessments — Rural  property.  McKeespoi't  T*  Soles^ 
303. 

7.  Taxation — Exemption  from  taxation — Municipal  assessment  for 
cost  of  laying  water  pipe — Cemeteries — Constitutional  law.  A  ceme- 
tery company  is  liable  for  a  municipal  assessment  for  the  cost  of  lay- 
ing water  pipe  under  a  street  upon  which  the  cemetery  abuts. 

The  constitutional  exemption  relates  to  taxes  proper,  or  general 
public  contributions,  levied  and  collected  by  the  state,  or  by  its  author- 
ized municipal  agencies  for  general  governmental  purposes,  as  dis- 
tioguished  from  peculiar  forms  of  taxation  or  special  assessments 
imposed  upon  property  within  limited  areas,  by  which  the  property 
assessed  is  specially  and  peculiarly  benefited  and  enhanced  in  value 
to  an  amount  at  least  equal  to  the  assessment.  Phlla*  T*  Barial 
Ground  Society,  533. 

MURDER. 

1.  Criminal  law  —  Confession.  On  the  trial  of  .in  indictment  for 
murder,  it  appeared  that  the  prisoner  had  made  a  confession  before 
his  arrest  which  he  repeated  and  reduced  to  writing  during  his  con- 
finement, and  which  he  twice  testified  to  in  other  cases.    Before  mak- 
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MU  liBER— continued, 

ing  his  confession  to  the  district  attorney,  and  before  testifying,  he  had 
been  warned  that  what  he  should  say  might  be  used  to  secure  his  con- 
viction. At  liis  own  trial  he  denied  the  truth  of  his  confession.  The 
court  submitted  the  question  to  the  jury  whether  the  confession  had 
been  made  voluntarily,  and  if  so,  whether  it  was  true,  and  the  jury 
were  instructed  to  reject  it  altogether  if  they  found  that  it  was  not 
voluntary,  or  that  it  was  not  true.  Held,  that  a  conviction  based  upon 
the  confession  would  not  under  such  circumstances  be  reversed  by  the 
Supreme  Court. 

On  tlie  trial  of  an  indictment  for  murder  a  confession  of  the  prisoner 
to  tlie  effect  that  he  had  caused  an  explosion  which  resulted  in  the 
killing  was  admitted  in  evidence.  Held,  that  the  raising  of  a  doubt 
by  other  testimony  as  to  a  material  part  collateral  to  the  main  ques- 
tion did  not  require  the  rejection  of  the  whole  confession  and  the 
acquittal  of  the  prisoner. 

Proof  of  the  truth  of  the  collateral  features  of  a  confession  increases 
the  probability  of  its  truth  as  a  whole,  and  tends  to  establish  its  main 
feature;  disproof  of  them  lessens  this  probability,  but  it  does  not 
necessarily  establish  the  untruth  of  the  main  feature.  Com*  T*  Shaffer^ 
409. 

2.  Criminal  law — Employment  cf  counsel  to  assist  district  attorney. 
On  the  trial  of  an  indictment  for  murder  it  is  not  improper  for  the 
court  to  permit  the  district  attorney  to  call  to  his  assistance  other 
counsel,  where  the  application  is  based  on  the  ground  that  the  ends 
of  justice  required  such  assistance;  that  the  district  attorney  had  only 
recently  come  into  office;  that  it  was  of  importance  that  he  should  be 
a  witness  in  the  case;  and  that  the  counsel  called  in  had  conducted 
the  prosecution  of  another  person  charged  with  tlie  same  offense. 
Coin.  T.  Shaffer,  400. 

NEGLIGENCE. 

1.  Contrihvtory  negligence — Bridge  over  canal — Question  for  Jury, 
Jones  T.  Canal  Co«»  123. 

2.  Contributory  negligence — Explosion  qf  gas  —  Question  for  jury. 
Plonk  T.  Jessopy  71. 

3.  Death — Release  qf  damages — Widow — Acts  qf  April  15,  1851,  and 
April  26, 1855.  Under  the  acts  of  April  15, 1851,  P.  L.  674,  and  April  26, 
1855,  P.  L.  309,  a  widow  has  no  independent  right  of  action  for  the 
death  of  her  husband  caused  by  the  negligence  or  default  of  anotlier 
which  the  husband  could  not  release  in  his  lifetime,  after  the  injury 
and  before  his  death.    HUl  T.  B.  B.  Co.,  223. 

4.  Intefference  by  owner  with  work  of  independent  contractor — Con- 
trUmtory  negligence,    Pender  t.  RaggSy  337. 

6.  Master  and  servant — Defective  machine — Contributory  negligence — 
Evidence,    Sopherstein  t.  Bertelg,  401. 

6.  Master  and  servant — Risk  qf  employment,  Noss  T«  Rafsnyder, 
897. 

7.  Movement  of  coal  cars  by  coal  company — Collision — Evidence.  In 
an  action  against  a  coal  mining  company  to  recover  damages  for  the 
death  of  plaintiff's  husband,  it  appeared  that  the  deceased  at  the 
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time  of  his  death  was  a  brakeman  employed  on  a  railroad  with  which 
the  defendant's  property  was  connected  by  a  switch.  The  evidence 
tended  to  show  that  one  of  the  defendant's  employees  negligently 
dropped  down  a  car  upon  some  loaded  cars  standing  on  the  switch, 
and  forced  one  of  these  cars  partly  over  the  track  of  the  railroad,  and 
that  after  it  had  been  standing  there  for  about  ten  minutes,  the  freight 
train  upon  which  the  deceased  was  employed  struck  the  car,  and  the 
deceased  was  thrown  from  the  train  and  killed.  The  evidence  showed 
that  as  soon  as  the  train  men  saw  the  car  they  made  due  eifoi*t  to  stop 
the  train.  Held,  that  a  verdict  and  judgment  for  plaintiff  should  be 
sustained.    Hess  Y.  Coal  Mining  Co.,  239. 

8.  Municipalities — Accumulation  of  ice  on  Hdewalk,  Manross  T» 
Oil  City,  276. 

9.  Municipalities — Befectiioe  street — Evidence,  Smith  T.  Nenf  Cas- 
tle, 298. 

10.  Notice  of  condition  of  highway — Supervisors — Municipal  corpora- 
tions,   Platz  T.  McKean  Twp.,  601. 

11.  Railroads^Master  and  servant — Risk  of  employment.  As  track 
repairing  or  ti*ack  cleaning  after  a  snowstorm  in  the  vicinity  of  mov- 
ing trains  is  intrinsically  a  dangerous  occupation,  the  fair  presumption 
is  not  only  that  men  who  engage  in  it  take  the  risks  of  their  employ- 
ment, but  that  they  are  competent  to  keep  themselves  out  of  manifest 
and  unnecessary  exposure  to  danger.    Nye  v.  Railroad  Co.,  134. 

12.  Railroads — Sparks  from  engines — Ecidence,  Van  Steaben  v. 
B.  B.  Co.,  367. 

13.  Roads — Evidence— Effect  of  variance  between  allegata  and  pro- 
bata when  not  misleading.    Plats  T«  MeKean  Turp.,  HOl. 

14.  Street  railways— Crossing — Collision  with  wagon.  Greenfield  T. 
B.  B.  Co.,  194. 

15.  Tenants  in  common— Oil  well.  Harrington  Bros.  t.  Oil  Co*^ 
444. 

16.  Township  road — Bridge — Charge  of  court — Province  of  court  and 
Jury.  In  an  action  against  a  township  to  recover  damages  for  per- 
sonal injuries  caused  by  an  alleged  defect  of  a  bridge  over  a  sluice  on 
a  road,  there  was  evidence  that  the  bridge  was  dished,  and  tliere  was 
also  evidence  that  the  horse  driven  by  plaintifiTs  wife  broke  through 
a  plank  because  of  a  defect  in  it.  Held,  that  it  was  not  improper  for 
the  court  to  refer  to  the  dishing  condition  of  the  bridge.  Platz  T. 
McKean  Twp.,  601. 

NOTICE. 

1.  Banks  and  banking — Promissory  notes — Partnership — Discount. 
Brown  t.  Pettit,  17. 

2.  Beneficial  associations  —  Notice  qf  assessments.  Bnchannan  t. 
Heptasophs,  405. 

3.  Ejectment — Partnership  property  —  Evidence — Proof  qf  notice. 
Hayes  t.  Treat,  310. 

4.  Negligence — Notice  of  condition  of  highway — Supervisor — MuniC' 
ipal  corporations.    Plats  t.  McKean  Twp.,  601. 
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NUISANCE. 

1.  Equity  —  Preliminary  injunction — Ineqtuility  tjf  injury.  Type- 
writer Co.  T.  Mf  ^.  Co.,  215. 

OIL  AND  GAS  LEASE. 

1.  Xecue — Contract — Question  for  jury.    Aye  T.  Brown,  291. 

2.  Lea^e — Evidence — Question  for  jury,  McCIane  T.  Ught  A  Heat 
Co.,  424. 

3.  Lease—Termination  of  lease.  An  oil  and  gas  lease  stipulated  tliat 
it  was  "for  the  sole  and  only  purpose  of  drilling  and  operating  well s 
and  storing  and  transporting  oil  or  gas  ....  to  have  and  to  hold  said 
premises  ....  for  and  during  until  the  full  term  of  twenty  yeai*s." 
The  lease  further  stipulated  that  if  gas  should  be  obtained  in  sufficient 
quantities  and  utilized,  $500  per  year  should  be  paid  for  each  and 
eveiy  well  drilled.  The  lessee  was  to  complete  one  well  within  six 
months  of  the  lease;  "  if  oil  and  gas  or  neither  is  found  on  this  prop- 
erty within  two  years  from  date  then  this  lease  to  expire  and  be  of  no 
effect.*'  The  lessees  completed  a  well  within  six  months,  and  found 
gas  and  utilized  it,  and  subsequently  the  land  became  exhausted,  and 
no  more  gas  was  produced.  Heldy  that  the  lessees  were  not  liable  for 
rent  after  the  cessation  of  the  production  of  gas  and  use  of  well. 
WiUiams  t.  Guffy,  342. 

PARTITION. 

1.  Conversion  —  Advancements,  Where  parties  hold  property  in 
common  the  right  of  partition  exists  without  regard  to  its  difficulties. 
Caldwell  t.  Snyder,  420. 

PARTNERSHIP. 

1.  Evidence^ Competency  of  witness — Bank.  D.  was  a  member  of  a 
partnership  conducting  a  bank  from  1877  until  his  death  in  1891.  In 
1886,  G.  deposited  with  Uie  bank  a  large  sum  of  money,  and  received 
a  certificate  of  deposit  therefor.  He  died  intestate  in  1887.  In  1890  a 
partial  payment  was  made  upon  the  certificate  and  G.^s  administrators 
accepted  a  new  certificate  for  the  balance.  In  1883,  after  the  death 
of  D.,  another  partial  payment  was  made,  and  G.*s  administrators 
accepted  a  new  certificate  for  the  balance.  In  an  action  by  G.'s  admin- 
istrators against  D/s  executors  on  the  certificate,  the  evidence  showed 
that  D.  was  a  prominent  citizen  of  the  city  in  which  G.*s  administra- 
tors lived,  and  was  well  known  to  them,  and  from  1887  until  1893,  G.'s 
administrators  had  constant  dealing  with  the  partnei-ship.  Held, 
(!)  that  if  G.'s  administratora  knew  that  D.  was  a  member  of  the 
copartnership,  they  were  liable  to  G.'s  estate  for  a  loss  occasioned  by 
the  substitution  of  the  certificate  of  1893  for  that  of  1890,  and  they 
were  tlierefore  interested  in  the  result  of  the  suit;  (2)  that  from  the 
nature  of  their  transactions  with  the  partnership  and  their  position  as 
trustees,  it  might  reasonably  be  inferred  that  they  were  not  without 
knowledge  respecting  the  memberahip  of  it,  and  therefore  incompe- 
tent to  testify  to  their  want  of  knowledge;  (3)  that  it  was  proper  to 
admit  evidence  of  transfers  of  stock  of  the  bank,  of  the  introduction 
of  new  members  and  the  part  they  took  in  the  management  of  part- 
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nership  affairs;  (4)  that  the  evidence  was  sufficient  to  suhmit  to  the 
jury  to  determine  whether  G.*8  administrators  knew  that  D.  was  a 
member  of  the  firm.    Powell  T.  Derickson,  612. 

2.  PartneraMp  real  estate — Deed*  Where  the  question  is  not  raised 
by  creditors  of  either  the  firm  or  the  individual  membei-s  of  it,  but  by 
the  heii*s  at  law  of  one  of  the  partnera  against  the  executors  of  Uieir 
ancestor,  the  general  rule  of  law  applies  that  if  real  estate  is  bought 
with  partnership  funds  and  for  partnerahip  purposes  it  is  partnership 
property,  notwithstanding  the  deed  may  be  made  to  the  individuals 
of  whom  the  firm  is  composed. 

In  an  action  of  ejectment  by  the  heirs  of  a  partner  against  the  vendee 
of  the  representatives  of  Uie  partnership,  to  recover  an  interest  in  real 
estate,  where  it  appears  that  the  deed  was  made  to  the  partners  in 
their  individual  names,  the  presumption  that  they  held  as  tenants  in 
common  is  rebutted  by  proof  that  the  land  had  been  bought  for  the 
use  of  the  firm,  paid  for  with  partnership  moneys,  and  that  the  part- 
ners during  tlieir  lives  had  treated  it  as  partnership  property.  Hayes 
T.  Treaty  310. 

3.  Promiasory  note — Indorsement — Notice  of  irregularity — Banks 
and  banking— Discount.    Brown  T.  Pettit^  17. 

PRACTICE,  C.  P. 

1.  Affidavit  qf  d^ense— Building  association — Mortgage — Leasehold 
—Assignment    Bldg.  &  Loan  Assn.  t.  Seibert,  331. 

2.  Affidavit  of  defense — Laws  of  other  states.  On  a  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense,  where  the  plaintifiTs 
statement  shows  that  the  contract  for  which  suit  was  brought  was 
made  and  was  to  be  executed  in  another  state,  the  court  cannot  con- 
sider the  laws  of  the  state  of  the  contract,  inasmuch  as  such  laws 
must  be  proved,  and  this  can  only  be  done  at  the  trial. 

On  a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense 
the  plaintiffs  statement  showed  that  the  contract  upon  which  suit 
was  brought  was  made  and  was  to  be  executed  in  Virginia.  The 
defendant  in  his  affidavit  of  defense  averred  that  he  had  executed  the 
instrument  on  the  faith  of  a  contemporaneous  parol  agreement  with 
the  plaintiff,  tlie  pei*formance  of  which  by  the  latter  was  a  condition 
precedent  to  payment,  and  the  nonperformance  of  which  relieved 
the  defendant  from  all  liability.  Held,  that  the  affidavit  justified 
the  court  in  dischaging  the  rule  for  judgment  Mnsser  T*  StauN 
fer,  99. 

8.  Affidavit  cf  defense — The  court  cannot  consider  extraneous  facts. 
On  the  hearing  of  a  rule  for  judgment  for  want  of  a  sufficient  affi- 
davit of  defense  the  court  may  not  go  outside  of  the  case  as  presented 
by  the  claim  and  affidavit  to  consider  extraneous  fiicts  either  in  sup- 
port of  or  against  the  line  of  defense  disclosed.  Musser  T«  Stanf- 
fer,  99. 

4.  Charge  of  court.    Plats  T.  McKean  Twp.,  601. 

6.  Bailroads— Change  of  venue—Statutes— -Acts  of  April  14,  1834 
and  March  80,  1875.    Felts  T.  R,  R.  Co.,  2D0. 

Vol.  clxxviu— 43 
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PRACTICE,  EQ. 

1.  Injunction  affidavits — Conduct  of  case.  It  is  only  in  clear  cases 
of  abuse  that  the  exercise  of  a  trial  court^s  discretion  in  tlie  ordinary 
conduct  of  a  case  should  be  interfered  witli. 

The  Supreme  Court  will  not  reverse  a  decree  refusing  a  preliminary 
injunction  because  the  court  below  declined  to  consider  an  affidavit 
which  was  not  presented  by  tlie  complainant  until  after  the  respond- 
ents had  read  their  affidavits  and  closed  their  ai'guments.  Typewriter 
Co.  T.  Mfg.  Co.,  215. 

2.  Jurisdiction,  A  bill  in  equity  will  not  be  dismissed  for  want  of 
jurisdiction  after  reference  to  a  master,  the  taking  of  a  large  amount 
of  testimony,  and  the  incurring  of  heavy  costs,  although  the  contro- 
versy concerns  merely  an  alleged  breach  of  contract  and  a  claim  for 
unliquidated  damages.    Harrlngrton  Bros.  t.  Oil  Co«»  444. 

PRACTICE,  O.  C. 

1.  Decedents*  estates — Legacies  charged  on  land — Remedy  to  enforce 
payment — Act  qf  February  24,  1834,  sec.  59.    HartzelPs  Est.^  280. 

PRACTICE,  S.  C. 

1.  Assignments  of  error — Charge — Bill  of  exceptions.  The  filing  of 
the  stenographer's  notes  of  the  charge,  and  the  printing  of  the  charge 
in  the  paper-book  will  not  make  it  part  of  the  record.  In  order  that 
assignments  to  it  may  be  considered,  it  must  affirmatively  appear  that 
the  filing  was  the  act  of  the  judge  himself,  or  by  his  express  direction, 
evidenced  by  his  signature  either  to  the  charge  itself  or  to  the  bill  of 
exceptions:  Janney  v.  Howard,  150  Pa.  339,  explained  and  definitely 
overruled  as  far  as  it  appears  to  give  countenance  to  anything  beyond 
a  charge  properly  filed:  Pool  v.  White,  171  Pa.  500;  Com.  v.  Arnold, 
161  Pa.  327;  Hill  v.  Egan,  160  Pa.  119;  Counell  v.  O'Neil,  154  Pa.  .582, 
followed.    Smith  r.  Times  PuMlshIng  Co.,  481. 

2.  Assignments  of  error — Rulings  on  ecidence.  An  assignment  of 
eiTor  to  the  admission  of  testimony  is  insufficient,  which,  while  con- 
taining the  offer  of  evidence,  does  not  include  any  part  of  the  testi- 
mony admitted  under  it.    Sopherstein  r.  Bertels^  401. 

3.  Equity — Finding  of  facts — Appeals.  A  finding  of  facts  by  the 
court  below  in  favor  of  plaintiff  in  an  equity  case  will  be  accepted  as 
conclusive  by  the  Supreme  Court  where  the  defendant  takes  no  appeal, 
and  the  plaiatiif  who  is  the  appellant  makes  no  complaint  of  the  find- 
ing.   Strohl  T.  Ephrata  Boro.^  50. 

PRINCIPAL  AND  AGENT. 

1.  Insurance — Life  insurance — Authority  of  agent — Taking  promis- 
sory note  for  premium  where  policy  requires  cash — Ratification.  Imbrie 
T.  Ins.  Co.,  6. 

PRINCIPAL  AND  SURETY. 

1.  Bond  of  hank  teller.  In  an  action  by  a  bank  against  the  sureties 
of  the  teller  it  appeared  by  the  plaintifTs  statement  of  claim  and  by 
the  declaration  of  plaintiffs  counsel  that  the  case  was  tried  on  the 
theory  that  the  teller  had  converted  to  his  own  use  $1,000  of  the  bank^s 
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money.  The  evidence  showed  that  on  a  certain  day  the  teller  made 
an  error  in  adding  the  items  in  the  depositor's  column,  amounting  to 
$1,000.  There  was  no  evidence,  however,  that  the  bank  actually  sus- 
tained a  loss  by  reason  of  the  wrongful  addition.  Held,  (1)  that  the 
trial  court  was  not  in  error  in  saying  to  the  jury  that  "  a  mere  incor- 
rect entry  would  not  in  itself  impose  an  obligation  on  the  defendant; 
it  would  be  necessary  to  show  that  a  money  loss  accrued  to  the  bank; " 
(2)  tliat  the  burden  of  proof  was  upon  the  bank  to  show  that  an  actual 
loss  had  been  incurred.     Com.  T.  Strickler^  148. 

2.  Bond  of  cashier — Mutual  mistake — Equity.  The  surety  on  the 
bond  of  a  bank  cashier  who  with  knowledge  of  the  facts  but  in  mis- 
take of  the  legal  effect  of  them,  has  given  his  notes  in  settlement  of  a 
defalcation  of  the  cashier,  cannot  maintain  a  bill  in  equity  to  compel 
the  redelivery  to  him  of  the  notes  unless  he  can  prove  that  the  parties 
have  remained  in  the  status  quo.     Fink  T«  Banky  154. 

PROMISSORY  NOTE. 

1.  Accommodation  indorser — Evidence — Question  for  jury*  Bam- 
lack  T.  Wolf  9  356. 

2.  Bona  fide  holder  without  notice  of  fraud — Suspicious  circum- 
stances. The  maker  or  indorser  of  a  negotiable  note  cannot  defend 
against  a  bona  fide  holder  without  notice,  on  the  ground  that  there 
was  fraud  in  the  procurement  or  use  of  the  note;  and  the  mere  fact 
that  the  note  was  acquired  under  suspicious  circumstances  will  not 
invalidate  it  in  the  hands  of  the  holder  unless  tlie  circumstances  are 
such  that  bad  faith  on  his  part  can  be  reasonably  inferred.  The  test 
of  liability  is  not  whether  the  note  was  taken  under  circumstances 
which  would  give  rise  to  suspicion,  but  whether  it  was  taken  in  good 
faith. 

A  bank  discounted  an  accommodation  note  for  the  second  indorser 
thereon.  The  fii-st  indorser  subsequently  notified  the  bank  that  the 
note  had  been  altered,  and  he  denied  liability  upon  it.  It  was  pro- 
tested at  matuiity,  and  the  second  indorser  subsequently  renewed  and 
lifted  it  with  another  similar  note,  with  the  same  maker  and  indorser, 
with  the  word  "  Renewal "  written  across  its  face.  After  the  maturity 
of  the  second  note  the  bank  brought  suit  upon  it  against  tbe  first  in- 
dorser, who  alleged  as  a  defense  the  alteration  and  misuse  of  the  first 
note,  and  also  that  the  note  in  suit  had  been  given  to  renew  another 
note  of  the  maker,  at  another  bank,  at  which  it  was  made  payable. 

The  court  charged  that  it  was  the  duty  of  the  bank  to  make  inquiry 
before  discounting  the  second  note,  and  that,  having  failed  to  do  so, 
it  was  not  an  innocent  holder  for  value  without  notice,  and  that  if  the 
jury  should  find  that  the  first  note  was  forged,  there  could  be  no  recov- 
ery on  the  second,  which  was  a  renewal  thereof.  Held,  to  be  error,  as 
the  question  for  the  jury  was  whether  the  bank  had  taken  the  second 
note  in  good  faith.    Bank  Y.  Garbeo  01. 

8.  Consideration — Settlement  of  disputed  claim.  Promissory  notes 
given  by  the  surety  on  the  bond  of  a  bank  cashier  in  settlement  of  a 
defalcation  are  supported  by  sufficient  consideration  where  it  appears 
that  the  bank  forbore  to  sue  on  the  bond;  or  that  the  notes  were  given 
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as  the  result  of  negotiation  and  compromise;  or  that  they  were  cred- 
ited on  the  cashier^s  account;  or  that  in  reliance  on  the  settlement 
there  was  a  change  in  the  position  of  the  parties  so  as  to  make  a  1*6- 
storation  of  statu  quo  impossible;  or  that  the  bond  was  surrendei'ed 
to  the  surety;  or  that  the  credit  of  the  bank  was  maintained  by  the 
settlement;  or  that  owing  to  the  settlement  permission  was  given  by 
the  superintendent  of  banking  to  continue  business.  Fink  T*  Banky 
154. 

4.  Evidence — Parol  evidence  to  vary  terms  of  note.  Lett  Y*  Knnkle 
A  WUson,  278. 

5.  Extensions — Deed  of  real  estate  as  collateral  security  for  notes.  A 
deed  of  real  estate  recited  that  the  grantee  had  indorsed  for  the  grantor 
promissory  notes  aggregating  $7,000,  and  that  the  grantee  contem- 
plated the  indorsement  of  sundry  other  notes  for  the  grantor  *Mn 
renewal  or  extension  of  same.^'  The  deed  provided  that  upon  the 
grantor's  failure  *^to  pay  or  procure  the  renewal  or  extension  of  any 
one  or  more  of  said  notes  at  any  time,'*  the  grantee  should  sell  the 
property  and  apply  the  proceeds,  after  payment  of  expenses,  **to  the 
payment  of  all  unpaid  notes,  whether  due  or  not."  The  deed  was 
dated  July  5,  1892.  Later  in  the  same  month  the  grantor  defaulted 
in  payment  of  two  notes  aggregating  $3,800,  which  the  gi-antee  then 
paid,  and  in  December,  1802,  new  notes  were  made,  which  tlie  evidence 
tended  to  show  were  renewals  of  the  notes  paid  in  July.  When  these 
notes  matured,  they  were  renewed  by  one  note  for  $4,000.  Subse- 
quently various  judgments  were  entered  against  the  grantor.  On 
December  4,  1895,  the  grantee  filed  a  bill  in  equity  for  a  decree  per- 
mitting him  to  sell  the  real  estate.  The  court  in  its  findings  included 
the  $4,000  as  a  renewal  of  notes  which  formed  part  of  the  $7,000  named 
in  the  deed.  The  judgment  creditors  objected  that  this  note  was  not 
an  extension  of  the  notes  which  the  grantee  had  paid  In  July,  1892. 
The  court  entered  a  decree  in  accordance  with  its  findings.  Held, 
that  the  decree  should  be  affirmed.    Aufderheide  T*  Schroeder,  439. 

6.  Married  women — Accommodation  indorser — Renewal  of  antenup- 
tial indorsement— Act  qf  June  8, 1893.    Bank  T.  Bradshaufy  180. 

POWER  OP  SALE. 

1.  Wills— Conversion  of  land  into  money.    Taylor  T.  Haskell,  106. 

PROVINCE  OP  COURT  AND  JURY. 

1.  Charge  qf  court.  It  is  no  ground  for  reversing  a  Judgment  on  a 
verdict  for  the  plaintiff  in  an  accident  case,  that  the  trial  judge  in 
instructing  the  jury  used  facts  assumed  but  not  purporting  to  have 
been  shown  in  the  testimony,  merely  by  way  of  illustration  as  to  legal 
negligence,  although  the  facts  assumed  may  have  conformed  to  a 
theory  of  the  case  urged  by  one  of  the  parties.  Plats  T*  MeKean 
Twp.,  601. 

2.  Charge  of  court — Igectment — Partnership — Evidence — Presump- 
tion— R^ormation  of  deed.  In  an  action  of  ejectment  by  the  heirs  of 
a  partner  against  the  vendee  of  the  representatives  of  the  partnership, 
where  the  testimony  to  the  effeot  that  the  property  was  partnership 
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property  is  sufficient  to  rebut  the  presumption  that  the  property  was 
held  by  the  partners  as  tenants  in  common  arising  from  the  fact  that 
the  deed  was  made  to  them  individually,  it  is  improper  for  the  court 
to  affirm  without  qualification  or  explanation  points  which  embody 
the  general  rules  of  law  applicable  in  cases  where  a  wHtten  instrument 
is  different  from  the  agi*eement  actually  made  by  the  parties,  and  its 
reformation  is  sought.    Hayes  r.  Treaty  310. 

3.  Charge  of  court — Instruction  of  court  upon  weight  of  interested  and 
disinterested  witness.  The  fact  that  a  witness  has  an  interest  in  the 
case  may  and  should  be  considered  by  the  jury  in  determining  what 
weight  shall  be  given  to  his  testimony,  but  this  is  no  giound  for  an 
instruction  from  the  court  that  the  testimony  of  a  disinterested  witness 
is  entitled  to  more  weight  than  his. 

If  a  witness  in  a  former  trial  or  elsewhere  has  made  statements 
contradictory  to  his  testimony  at  a  second  trial,  such  statements  affect 
his  credibility  as  a  witness,  but  they  do  not  authorize  a  binding  instruc- 
tion for  the  defendant    Platz  T.  McKean  Twp.y  601. 

4.  Nonsuit — Negligence — Municipalities — Defective  street — Evidence. 
Smith  T.  New  Castle,  298. 

5.  Question  for  jury — Contract — Broker — Commissions  for  sale  of  land 
— Evidence,  In  an  action  to  recover  commissions  for  securing  a  pur- 
chaser for  land,  the  evidence  for  the  plaintiff,  although  contradicted, 
tended  to  show  that  he  made  a  conti*act  with  two  of  the  owners  t^ 
receive  commissions  if  he- sold  the  land  at  a  certain  price;  that  this 
contract  was  communicated  to  the  other  owners,  and  assented  to  by 
them ;  that  he  subsequently  procured  a  purchaser  who  was  able,  ready 
and  willing  to  pay  the  price  which  the  owners  asked  for  the  land;  and 
who  entered  into  a  contract  with  the  owners  to  pay  the  price,  but  that 
the  sale  fell  through  and  the  contract  was  rescinded  because  a  good 
title  could  not  be  made.  Held,  that  the  plaintiff  had  made  out  a 
prima  facie  case  which  could  not  have  been  kept  from  the  jury,  no 
matter  how  strong  the  opposing  evidence.    Fenn  T.  Dickey,  258. 

6.  Question  for  Jury — Lease — Oil  and  gas  lease — Contract.  In  an 
action  to  recover  rentals  under  a  gas  lease  it  appeared  that  under  the 
terms  of  the  lease  the  lessees  were  to  pay  rental  only  in  case  gas  in 
marketable  quantities  was  produced.  There  was  evidence  of  the 
amount  of  gas  pressure  of  the  well  put  down  on  the  property,  and 
conflicting  evidence  of  experts  as  to  whether  such  amount  of  pres- 
sure would  produce  gas  in  marketable  quantities.  Held,  that  the 
case  was  for  the  jury,  and  that  a  verdict  and  judgment  for  the  lessors 
should  not  be  disturbed.    Aye  T«  Brown,  291. 

7.  Question  for  Jury — Lease — (HI  and  gas  lease — Evidence,  In  an 
action  to  recover  rentals  under  an  oil  and  gas  lease,  the  defendant 
claimed  that  the  plaintiff  had  reduced  the  rental  in  consideration  of 
the  defendant  continuing  to  operate  the  well.  Plaintiff  admitted  that 
he  had  offered  to  reduce  the  rental  $50.00  per  annum,  and  no  more,  but 
that  this  offer  was  rejected.  He  denied  that  he  had  agreed  in  any 
general  way  to  reduce  the  rental,  but  admitted  that  he  had  said  he 
would  rather  reduce  the  rental  than  have  the  well  pulled.  Held, 
(1)  that  as  this  raised  a  disputed  question  of  fact,  as  to  which  the 
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testimony  was  all  verbal,  it  was  for  the  jury  to  determine  from  the 
conflicting  testimony  whether  there  had  been  an  agreement  to  reduce 
the  rental;  (2)  that  a  judgment  and  verdict  for  the  plaintiff  for  the  full 
amount  of  the  rental  provided  by  the  lease  would  not  be  disturbed  by 
the  Supreme  Court    McClane  t.  Light  &  Heat  €/>•»  424. 

8.  Question  for  jury — Negligence — Contributory  negligence — Bridge 
over  canal.  A  bridge  over  a  river  and  a  footbridge  over  a  canal  near 
the  end  of  the  river  bridge  were  swept  away  by  a  flood.  Within  less 
than  six  months  thereafter  both  bridges  were  reconstructed,  except 
the  approach  to  the  canal  bridge.  At  that  point,  a  ditch  from  flve  to 
seven  feet  long  and  from  two  to  three  feet  deep  extended  across  the 
footwalk  between  the  two  bridges.  Diagonally  across  the  ditch,  and 
connecting  the  wagon  road  with  the  footwalk  of  the  canal  bridge,  was 
laid  a  heavy  plank  ten  or  twelve  feet  long,  and  ten  or  twelve  inches 
wide.  The  footwalk  was  a  continuation  of  the  sidewalk,  and  had 
been  open  from  the  time  the  canal  company  concluded  the  reconstruc- 
tion of  its  bridge,  until  the  night  plaintiff  was  injured,  which  was  a 
peiiod  of  several  weeks.  Between  the  west  end  of  the  footwalk  of 
the  canal  bridge  and  the  east  end  of  the  county  biidge  a  quantity  of 
lumber  had  been  piled  up,  so  as  to  divert  travel  from  that  paiii  of  the 
roadway.  Owing  to  illness  plaintiff  had  been  confined  to  the  house, 
and  had  not  crossed  the  bridges  after  their  reconstruction,  until  the 
evening  of  the  accident.  About  seven  o'clock  on  the  evening  of  the 
accident  she  crossed  the  footwalk  of  the  canal  bridge,  and  fell  into 
the  unguarded  ditch  and  was  injured.  Although  plaintiff  had  not 
crossed  the  reconstructed  bridges,  she  knew  that  they  had  been  open 
for  travel  for  several  weeks.  Heldy  that  the  question  of  the  canal  com- 
pany's negligence  and  the  plaiutififs  contributory  negligence  was  for 
the  jury.    Jones  T.  Canal  Co*,  123. 

9.  Question  for  jury — Negligences-Contributory  negligence— Explo- 
sion of  gas.  In  an  action  against  a  plumber  to  recover  damages  for 
personal  injuries,  it  appeared  that  the  defendant's  workmen  under- 
took to  mend  a  leak  in  a  pipe  in  plaintiff's  house.  They  went  upstairs 
to  find  the  leak,  and  when  they  came  out  they  told  plaintiff  that  every- 
thing was  all  right.  Later  in  the  day  plaintiff,  smelling  gas  in  the  hall, 
*Mit  a  match  the  same  as  the  plumbers  did  and  laid  it  along  the  pii>es,'* 
then  *^  got  a  taper  and  lit  that  and  started  along  up  the  pipes,  clear  up 
to  the  attic,"  where  the  explosion  took  place  by  which  he  was  injured. 
The  cause  of  the  leak  was  the  failure  of  a  previous  gas  fitter  to  put  a 
cap  on  tlie  end  of  the  pipe  in  the  attic.  The  defendant's  men  knew 
from  the  rapid  movement  of  the  indicator  in  the  meter  that  there  was 
an  important  leak  somewhere,  but  failed  to  locate  it  Plaintiff  admit- 
ted that  he  knew  that  gas  would  explode  if  brought  in  contact  with  the 
light.  Held^  (1)  that  there  was  sufficient  evidence  of  defendant's  neg- 
ligence to  submit  to  the  jury;  (2)  that  under  the  evidence  the  question 
of  plaintiff's  contributory  negligence  was  for  the  jury.  Plonk  T*  Jes- 
SOPf  71. 

10.  Questi&n  for  jury — Negligence — Contributory  negligence — Interfer- 
ence by  owner  with  work  of  independent  contractor.  In  an  action  to 
recover  damages  for  personal  injuries  it  appeared  that  the  defendants. 
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the  owners  of  a  building,  liad  entered  into  a  contract  with  a  builder 
for  certain  alterations  and  improvements  on  the  building.  The  con- 
tractor was  to  have  entire  charge  of  the  work  with  a  condition  that 
the  defendants'  business  should  be  interfered  with  as  little  as  possible. 
Plaintiff  was  a  workman  employed  by  subcontractors.  In  the  course 
of  the  work  it  became  necessary  to  build  a  stack  near  a  wall.  The 
defendants  forbade  the  wall  to  be  taken  down,  and  the  evidence  was 
conflicting  as  to  whether  the  work  could  have  been  done  without  the 
removal  of  the  wall.  In  making  an  excavation  the  wall  fell,  and 
plaintiff  was  injured.  The  evidence  was  conflicting  as  to  whether  the 
dangerous  character  of  the  wall  was  open  and  obvious,  and  the  court 
submitted  the  question  of  contributory  negligence  to  the  jury.  Ileld^ 
that  tlie  case  was  for  the  jury,  and  that  a  verdict  and  judgment  for 
plaintiff  should  be  sustained.    Pender  y.  SaggSy  337. 

11.  Question  for  jury — Neyllgence — Bailroada — Sparks  from  engines — 
Evidence.  In  an  action  against  a  railroad  company  ta  recover  damages 
for  loss  by  fire  caused  by  the  alleged  emission  of  spai'ksfrom  a  locomo- 
tive, the  case  should  be  submitted  to  the  jury  where  witnesses  for  the 
plaintiff  testify  that  the  engine  which  was  alleged  to  have  caused  the 
fire  had  on  various  occasions  thrown  out  coals  of  unusual  size. 

Where  a  witness  in  the  examination  in  chief  testifies  to  a  pai-ticular 
fact,  and  on  cross-examination  says  that  she  was  mistaken,  and  the 
only  reason  she  gives  for  changing  her  testimony  was  that  another 
person  had  told  her  that  she  was  mistaken,  although  such  person  was 
not  present  at  the  time  of  the  occurrence, — the  testimony  of  the  wit- 
ness should  not  be  withdrawn  from  the  jury.  Tan  Steuben  T«  B«  R* 
Co.,  367. 

12.  Question  for  Jury — Promissory  notes — Accommodation  indorser — 
Evidence.  In  an  action  by  a  holder  of  a  promissory  note  against  the 
first  indoi*ser,  who  was  an  accommodation  indorser,  it  appeared  that 
the  second  indorser  owed  the  holder  $1,000  on  a  judgment  note  and 
over  $800  on  book  account.  Both  the  holder  and  the  second  indorser 
testified  that  the  note  in  suit,  which  was  ior  $2,000,  was  given  in  pay- 
ment of  the  Judgment  note  which  was  surrendered,  and  also  in 
payment  of  the  book  account,  and  that  the  difference  making  up  the 
$2,000  was  paid  by  the  holder  to  the  second  indorser  in  cash.  Htld, 
that  the  evidence  was  sufficient  to  support  a  verdict  and  judgment 
against  the  first  indorser  for  the  full  amount  of  the  note.  Bamlack 
T.  Wolf,  356. 

PUBLIC  OFFICERS. 

I.  County  commissioners — Constitutional  law — Title  qf  act — Act  of 
March  16,  1872.  The  act  of  March  16,  1872,  P.  L.  405,  entitled  "  An 
act  relating  to  the  county  commissioners  of  Cambria  County,"  and 
which  provides  (1)  when  the  commissioners  shall  meet  for  organiza- 
tion; (2)  fixes  the  salary,  and  (3)  empowers  them  to  employ  and  fix 
the  salary  of  a  competent  clerk,  does  not  violate  section  3,  Article  III. 
of  the  constitution  of  Pennsylvania  which  provides  that  "No  bill, 
except  general  appropriation  bills,  shall  be  passed  containing  more 
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tlian  one  subject,  wbicli  shall  be  clearly  expressed  in  its  title.    Com. 
T.  Lloyd,  308. 

2.  Feea—ConstUutional  law— Taxation— Act  qfMay  6, 1874.  Com.  T* 
Andersoiiy  171. 

3.  Recorder  of  deeds—RegUter  of  wills — Report  of  special  auditor — 
Appeals— Act  qf  April  21, 1846.    Com.  T*  Anderson,  171. 

PUBLIC  POLICY. 

1.  How  deduced.  The  public  policy  of  a  state  is  to  be  deduced  from 
the  general  course  of  legislation,  and  the  settled  adjudications  of  its 
highest  courts.    Y an  Steuben  t,  B.  B.  Co.,  367. 

2.  Insurance.  Every  consideration  of  public  policy  demands  that 
insurance  companies  should  be  required  to  deal  with  their  customei-s 
with  entire  frankness  and  fairness.    Earley  Y.  Ins*  Co.,  631. 

3.  Railroad — Leases— Connecting  roads— Acts  of  April  2Zy  1861,  P,L. 
140,  and  February  17,  1870,  P.  L.  31.    Van  Stenben  T.  B.  B.  Co.,  307. 

QUESTION  FOR  JURY. 

1.  See  Province  of  Court  and  Jury. 

RAILROADS. 

1.  Change  of  venue — Statutes — Acts  qf  April  14,  1834  and  March  30, 
1875.    Felts  T.  B.  B.  Co.,  290. 

2.  Corporations  —  Lease  —  Grant  of  power.  One  railroad  company 
cannot  lease  to  another  its  franchise  of  operating  a  i*ailroad,  built  or 
authorized  to  be  built,  unless  it  can  show  a  gi*ant  of  power  from  the 
sovereign  in  express  terms,  or  by  necessary  implication.  Tan  Stenben 
T.  B.  B.  Co.,  367. 

3.  Leases — Public  policy — Connecting  roads— Acts  of  April  23,  1801, 
P.  X.  140,  and  February  17,  1870,  P.  X.  31.  The  statutes  of  Pennsyl- 
vania conferring  leasing  powers  on  railroads  are  limited  to  railroad 
companies  created  by  or  existing  under  the  laws  of  Pennsylvania,  giv- 
ing them  leasing  rights  with  foreign  or  domestic  railroads,  provided 
that  they  shall  be  connected  with  each  other  directly,  or  by  interven- 
ing railroads. 

A  railroad  lease  made  without  clear  and  specific  authority  is  against 
public  policy  and  utterly  void,  and  the  liability  of  the  lessor  is  entirely 
unaffected  by  the  void  lease. 

A  railroad  company,  which  was  a  corporation  of  the  state  of  New 
Jei*sey,  leased  a  railroad  belonging  to  a  corporation  of  tlie  state  of 
Pennsylvania.  Subsequently  the  lessee  executed  a  lease  of  its  own 
roads  and  its  leased  roads  to  another  New  Jersey  railroad  company 
whose  line  was  not  shown  to  be  in  any  way  connected  with  the  railroad 
of  the  Pennsylvania  corporation.  Held,  (1)  that  the  law  of  Pennsyl- 
vania, and  not  the  law  of  New  Jersey,  must  determine  the  validity  of 
the  lease;  (2)  that  the  lease  was  void  under  the  Pennsylvania  acts  of 
April  23, 1861,  P.  L.  140,  and  February  17, 1870,  P.  L.  81,  both  of  which 
acts  require  that  the  lessor  and  the  lessee's  roads  shall  be  connected 
either  directly  or  by  an  intervening  line.  Tan  Steuben  T.  B.  B.  Co., 
867. 
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4.  Negligence — Master  and  servant — Risk  of  employment*  Nye  T. 
B.  B.  Co.,  184. 

5.  Negligence — Sparks  from  engines — Evidence,  Van  Steuben  T. 
IL  B.  Co.,  367. 

6.  Beceivers — Receiver's  certificates — Creditors,  Creditors  of  a  rail- 
road company  whose  claims  for  material  and  labor  accrued  more  than 
six  months  prior  to  the  appointment  of  a  receiver  for  the  company, 
have  no  standing  to  object  to  the  issuance  of  receiver*s  certificates  for 
the  payment  of  claims  for  mateiials  and  labor  which  accrued  within 
bix  months  prior  to  the  receivership.    Rutherford  T.  Bailroad  Co.,  38. 

7.  Street  railways — Act  qf  May  7,  1887.  Street  railway  companies 
are  "railroad  corporations"  within  the  meaning  of  the  act  of  May  7, 
1887,  P.  L.  94,  entitled  "  An  act  to  enforce  against  railroad  corpora- 
tions the  provisions  of  section  seven,  of  article  sixteen  of  the  consti- 
tution."   Cheetham  t.  McCoimick,  186. 

8.  Street  railways — Attorney  general — Mandamus — Act  qf  May  7, 
1887.    Cheetham  t.  McCormiok,  186. 

9.  Street  railways — Constitutional  law — Article  16,  section  7  qf  the 
constitution.  Street  railway  companies  are  within  the  operation  of 
article  16,  section  7  of  the  constitution  of  1874,  which  provides  that 
"  no  corporation  shall  issue  stock  or  bonds,  except  for  money,  labor 
done  or  money  or  property  actually  received ;  and  all  fictitious  increase 
of  stock  or  indebtedness  shall  be  void."  Cheetham  T.  McCormIck, 
186. 

10.  Street  railways — Negligence — Crossing — Collision  with  wagon. 
In  an  action  against  a  street  railway  company  opei-ating  an  electiic 
railway,  to  recover  damages  for  the  killing  of  plaintiffs  husband  while 
he  was  driving  a  two  horse  wagon  over  the  railway  at  a  public  cross- 
ing, the  case  is  for  the  jury  where  the  evidence  for  the  plaintiff 
though  contradicted  is  in  effect  that  the  car  which  collided  with  the 
wagon  was  i*un  at  a  high  rate  of  speed,  that  no  signal  was  given,  that 
the  deceased  looked  and  listened  before  going  upon  the  track,  and 
that  obstructions  of  the  view  at  the  crossing  made  it  a  dangerous  one. 
Greenfield  t.  B.  B.  Co.,  194. 

11.  Street  railways — Repair  qf  streets — Contract  boroughs.  An  ordi- 
nance of  a  borough  granting  to  a  street  railway  company  the  right  to 
lay  its  tracks  upon  the  streets  of  the  borough,  provided  that  the 
tracks  should  be  laid  upon  the  grade  of  the  streets;  that  the  company 
should  "  maintain  and  keep  in  repair  a  road  bed  four  and  a  half  feet 
in  width  from  the  centre  of  their  ti*ack,  on  either  side  of  said  centre," 
that  the  company  should  use  the  same  material  in  making  such 
repairs  that  the  borough  might  use  for  the  same  purpose  or  such 
other  material  as  the  borough  should  approve;  and  that  the  company 
should  on  being  notified  so  to  do  for  fifteen  days  before  the  work  was 
to  begin,  join  with  the  borough  in  the  improvement  of  any  street  by 
repairing  or  macadamizing  as  the  borough  might  elect,  and  repair  and 
macadamize  the  nine  feet  of  road  provided  for  by  the  ordinance  at  its 
own  cost.  Meld,  that  while  the  borough  could  not  demand  that  the 
railway  company  should  pay  the  cost  of  a  pavement  different  in  kind 
from  what  the  borough  used,  it  could  demand  that  the  company 
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should  pay  the  cost  of  putting  its  tracks  on  the  legal  grade,  and  also 
its  share  of  the  cost  of  repairs  as  provided  by  the  contract.  Shamo- 
kin  Boro.  t.  Railway  Co.,  128. 

REAL  ESTATE. 

1.  Deed  of  real  estate  as  collateral  security  for  notes,  Aafderheide 
T.  Schroeder,  439. 

2.  Partnership — Partnership  real  estate^Deed.    Hayes  T.  Treaty  310. 

RECEIVERS. 

1.  Receiver's  certificates — Railroads,  While  the  court  will  not  oi*di- 
narily  make  a  decree  authorizing  the  issue  of  receiver's  certificates 
for  the  completion  of  an  unfinished  railroad,  such  a  decree  is  proper 
where  it  is  made  at  the  request  of  the  president  of  the  company  witli 
the  approval  of  the  holders  of  ninety-six  per  cent  of  the  bonds,  and 
the  decree  provides  that  it  shall  be  without  prejudice  to  the  noncon- 
senting  bondholders. 
Rutherford  t.  Railroad  Co.,  38. 

REMAINDER. 

1.  Will  —  Gift  to  widow  —  Residue  after  maintewmce,  Gross  T* 
Strominger,  64. 

ROAD  LAW. 

1.  Ass^issments — Rural  property.  What  is  rural  and  what  is  urban 
property  within  the  meaning  of  the  law  as  to  street  improvement, 
depends  largely  on  the  special  circumstances  of  each  case.  The  char- 
acter of  the  locality,  its  streets,  lots,  buildings  and  improvements,  and 
the  market  value  of  the  property,  as  also  of  the  neighboring  and  sur- 
rounding properties,  must  be  considei'ed.  If  the  buildings  and  im- 
provements in  the  neighborhood  are  few  and  scattered,  and  partake 
of  the  character  of  the  countiy  rather  than  of  the  city  or  town,  and 
are  occupied  by  persons  engaged  in  rural  pursuits,  the  locality  should 
be  considered  rural ;  on  the  other  hand  if  the  houses  and  improve- 
ments partake  of  tlie  character  of  the  city  or  town,  and  are  mainly 
occupied  by  persons  engaged  in  city  pursuits,  the  locality  should  be 
considered  as  city  and  not  rural.     McKeesport  T*  Soles^  363. 

2.  Streets— Change  of  grade— Act  of  May  16, 1891 — Remedy.  A  party 
entitled  to  relief  will  not  be  turned  away  from  the  courts  because  his 
property  has  been  taken,  injured  or  destroyed  under  a  local  law  that 
makes  no  provision  for  compensation,  so  long  as  a  general  law  can  be 
found  which  supplies  the  deficiency  in  the  local  law,  and  gives  him  an 
ample  remedy. 

The  city  of  Allegheny  changed  the  grade  of  one  of  its  streets.  It 
had  a  right  to  do  so  both  under  the  act  of  April  1, 1870,  P.  L.  751,  and 
the  act  of  May  16,  1891,  P.  L.  76.  The  act  of  1870  made  no  legal  pro- 
vision for  ascertaining  the  damages  done  by  the  change  of  grade. 
Heldy  that  a  landowner  injured  by  the  change  of  gi'ade  had  a  right  to 
avail  himself  of  the  remedy  provided  by  the  act  of  1891.  Woodland 
Are.,  325. 
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SHERIFFS  SALE. 

1.  JExecution-Smallness  qf  price— Presumption,     Fidler  r.  John^ 

112. 

SIDEWALK. 

1.  Negligence — MunicipcUities — Accumulation  qf  ice  on  sidewalk. 
Manross  t.  OU  City,  276. 

SPECIFIC  PERFORMANCE. 

1.  Equity — Vendor  and  vendee — Interest  on  purchase  money — Costa, 
Blair's  Est.,  582. 

STATUTES. 

1.  Act  of  April  14,  1834,  P.  L,  295  relating  to  ohanore  of  venue  is 
superseded  by  act  of  March  30,  1875.    Felts  T.  B.  B*  Co.,  290. 

2.  Constitutional  law— Title  qf  act— Act  of  May  10,  1878.  Com.  T. 
Morgan,  198. 

3.  Repeal  of  statutes — County  commissioners — Acts  of  March  16, 1872, 
and  May  7,  1889.  The  act  of  March  16,  1872,  P.  L.  405,  entitled  "  An 
act  relating  to  the  county  commissioners  of  Cambria  County,"  is  not 
repealed  by  the  general  act  of  May  7,  1889,  P.  L.  109.  Com  T.  Lloyd, 
308. 

STREETS. 

1.  Boroughs,  The  effect  of  acts  of  May  22,  1883,  and  May  15,  1891 
was  to  extend  ttie  jurisdiction  and  authority  of  a  borough  over  its 
streets  for  enumerated  purposes.    Strohl  y.  Ephrata  Borough,  50. 

2.  Constitutional  law — Declaration  cf  rights — Act  of  April  1,  1870 — 
Change  of  grade— Act  of  May  16, 1891— Remedy,    Woodland  Ave.,  325. 

3.  Repair  of  streets  by  street  railways,  Shamokln  Boro.  T.  Bail- 
way  Co.,  128. 

STOCK. 

1.  Issue  qf  new  stock — Corporations.    Morris  v.  Stevens,  563. 

TAXATION. 

1.  Fees — Public  officers — Constitutional  law—,ict  of  May  6,  1874. 
Com.  T.  Anderson,  171. 

2.  Exemption  from  taxation — Municipal  assessment  for  cost  of  laying 
water  pipe— Cemeteries— Constitutional  law,  Plilla.v.  Burial  Ground 
Society,  533. 

TELEGRAPH  COMPANIES. 

1.  Cipher  message— Delay — Measure  qf  damages,  Fergusson  Bros. 
T.  Telegraph  Co.,  377. 

TENANTS  IN  COMMON. 

1.  Negligence — Oil  well.  Plaintiffs  and  defendant  were  tenants  in 
common  of  an  oil  lease;  plaintiffs  owning  one  sixth  and  defendant 
five  sixths  in  the  lease.  Plaintiffs  drilled  a  well  under  contract  with 
defendant,  and  by  reason  of  defendant's  delay  in  furnishing  casing 
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tbe  well  was  destroyed  by  the  falling  in  of  the  sides.  Held,  tliat  the 
plaintifits  and  the  defendant  should  bear  the  loss  of  the  well  in  pro- 
portion to  their  respective  interests.  Harrington  Bros.  t.  Oil 
Co.,  444. 

TRIAL  BY  JURY. 

1.  Constitutional  law— Act  qf  May  20, 1891.  Smith  T.  Times  Pub- 
llsliing  Co.,  481. 

TRUSTS  AND  TRUSTEES. 

1.  Will — Intestacy — Trust^Estaie  in  fee  simple,   Jeremy's  Est*,  4T7. 

TURNPIKES. 

1.  Boroughs — Streets — Sewers  —  Injunction — Acts  of  May  22,  1883, 
and  May  16, 1891.  The  purpose  of  the  act  of  May  22,  1883,  P.  L.  39, 
was  to  extend  the  ordinary  jurisdiction  and  authority  of  a  borough 
over  its  streets  for  the  purposes  enumerated  by  the  act,  to  turnpike 
roads  lying  within  the  borough  limits.  The  act  does  not  contain  any 
grant  of  power  to  condemn  private  property  for  the  construction  of 
drains  and  sewers  except  upon  the  line  of  turnpike  roads. 

Although  the  act  of  May  16,  1891,  P.  L.  75,  by  its  express  terms 
includes  the  subjects  of  sewers,  and  ditches  or  drains,  open  or  cov- 
ered, the  proceedings  under  the  act  must  conform  to  the  requirements 
therein  prescribed,  otherwise  a  court  of  equity  will  restrain  the  bor- 
ough from  appropriating  land. 

Where  a  borough  adopted  a  natural  water  coui*se  for  drainage  pur- 
poses, and  subsequently,  for  a  consideration,  permitted  the  owner  of 
the  land  to  close  it  up,  the  borough  can  only  reopen  it  by  proceedings 
de  novo  under  the  act  of  May  16,  1891,  and  not  by  a  mere  resolution  of 
councils.  In  such  a  case  as  the  water  course  had  been  abandoned,  the 
act  of  June  8, 1891,  P.  L.  210,  relating  to  existing  streams  and  water 
courses  had  no  application.    Strohl  r*  Ephrata  Boro.^  50. 

VENDOR  AND  VENDEE. 

1.  Deed — Fraudulent  conveyance — Who  may  avoid  it — Judgments — 
Liens,  Judgment  creditors  are  not  affected  by  a  fraudulent  deed  made 
by  the  debtor  after  the  entry  of  their  judgments,  inasmuch  as  Uie 
fraudulent  grantee  takes  title  subject  to  their  judgments. 

A  conveyance  intended  to  defraud  creditors  is  not  void,  but  only 
voidable  by  the  creditor  whom  it  was  intended  to  defraud,  and  tliis 
fTfes  not  include  prior  lien  creditors.  Such  a  conveyance  changes  the 
tittle,  and  after-acquired  judgments  against  the  grantor  are  liens  against 
tb^  title  of  the  fraudulent  grantee  only,  and  not  against  the  same  title 
as  the  prior  ones.  Such  prior  liens  are  not,  therefore,  affected  by  sale 
under  a  judgment  subsequent  to  the  fraudulent  sale. 

None  but  a  pei-son  intended  by  the  parties  to  a  conveyance  to  be 
hindered,  delayed  or  defrauded,  or  holding  under  such  person,  for 
inst^ce,  a  purchaser  at  judicial  sale  in  the  collection  of  a  debt  due 
8uch*|i6C8on,  can  avoid  the  conveyance;  for  only  as  against  such  per- 
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son  or  persons  is  the  deed  void  under  the  statute  of  fraudulent  con- 
veyances.   Fldler  t.  Johiiy  112. 

2.  Equity — Specific  performance — Interest  an  purchase  money— Costs, 
Blair's  Est.,  582. 

.3.  Orphans'  court— Jurisdiction— Nullity  qf  decree—DecedenVs  estate 
— Decedent's  debts — Sale  of  real  estate — Caveat  emptor — Decree  ques- 
tioned collaterally.    Smith  T«  Wildmaiii  245. 

WATERS. 

1.  Equity — Injunction,'  A  court  of  equity  will  enjoin  a  person  from 
constructing  a  wall  in  a  stream,  thereby  causing  a  public  nuisance, 
without  waiting  until  it  has  been  determined  in  a  common  law  action 
that  the  person  proposing  to  build  the  wall  had  no  right  to  do  so. 
Com.  T.  Sterensy  543. 

2.  Little  Juniata  river— Borough  of  Tyrone— Act  of  June  8,  1891— 
Equity— Injunction.  Under  the  act  of  June  8,  1891,  P.  L.  210,  a  bor- 
ough has  the  right  to  widen  and  deepen  within  its  limits  the  channel 
of  a  stream,  and  to  prevent  the  erection  of  any  wall  or  other  obstruc- 
tion therein  which  will  increase  the  danger  from  floods  and  freshets  to 
the  property  and  lives  of  its  inhabitants. 

In  1894  the  borough  of  Tyrone  passed  an  ordinance  for  the  widening 
of  the  Little  Juniata  river  within  the  borough  limits.  After  the  pas- 
sage of  the  ordinance  two  of  the  owners  of  lots  in  the  borough  pro- 
ceeded to  erect  a  wall  in  the  stream  opposite  their  property.  On  a 
bill  in  equity  filed  against  them  by  the  borough,  the  court  found  as  a 
fact  that  the  wall  would  be  a  public  nuisance  in  times  of  freshets,  and 
awarded  an  injunction.  Held,  that  the  decree  continuing  the  injunc- 
tion should  be  afBrmed,  subject,  however,  to  proper  modification  of  it 
by  the  court  below,  if  the  borough  should  refuse  or  neglect  to  prose- 
cute with  due  diligence  the  work  of  widening  the  channel  in  substan- 
tial conformity  with  the  ordinance.    Com.  T.  Sterengy  543. 

WATER  COMPANIES. 

1.  Municipalities — Boroughs — Waterworks — Acts  of  April  29,  1874, 
and  May  23, 1874.  Where  a  water  company  has  been  organized  under 
tlie  act  of  April  29,  1874,  P.  L.  73,  to  supply  a  borough  with  water  and 
the  borough  has  entered  into  a  contract  with  the  company,  and  per- 
mitted it  to  lay  its  pipes,  the  borough  cannot  subsequently  erect  and 
maintain  waterworks  to  supply  its  citizens  with  water,  as  provided  by 
the  act  of  May  23,  1874,  P.  L.  261.  If  the  borough  desires  to  change 
the  method  of  supplying  its  citizens  with  water  it  has  the  power, 
after  twenty  years,  to  purchase  the  works  in  the  mode  provided  by 
law.    Metxger  t.  Bearer  Falls  Boro.y  1. 

WIDOW. 

1.  Negligence — Death— Release  of  damages — Acts  of  April  15,  1851, 
and  ApHl  26,  1855.    Hill  T.  B.  B.  Co.,  223. 

WILL. 

1.  Estate  tail— ^^  Heirs  of  the  body  ^'—Executory  devise— Life  estate. 
Testator,  who  died  in  1834,  after  having  **  bequeathed  "  a  life  estate 
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in  land  to  his  wife,  directed  as  follows:  *'  I  leave  and  bequeath  unto 
my  grandaughter  N.  all  the  real  property  that  my  wife  enjoys  during 
her  life  and  at  my  wife^s  death  I  bequeath  the  same  property  that  she 
held  during  her  life  to  N.  and  to  the  heirs  of  her  body;  but  if  she  should 
die  and  leave  no  child  or  children  then  in  such  a  case  tlie  said  property 
shall  be  sold  to  the  best  advantage  and  equally  divided  among  my  other 
legatees  and  their  heirs."  Held,  (1)  that  testator  used  both  the  words 
**  heirs  of  her  body ''  and  **  child  or  children"  in  their  legal  sense,  and 
that  they  must  be  so  interpreted ;  (2)  that  testator*8  purpose  was  to  give 
in  the  first  instance,  an  estate  tail,  to  be  reduced  to  a  life  estate  on  the 
happening  of  a  certain  contingency,  to  wit:  the  death  of  N.  before  she 
married,  and  had  a  **  child  or  children;"  (3)  that  N.  had  an  estate  tail 
and  "  the  other  legatees  and  tlieir  heii-s"  took  an  executory  estate  in 
fee;  (4)  that  N.  dying  leaving  no  child  or  children  the  estate  tail  by 
the  happening  of  that  contingency  was  to  be  abridged,  and  the  estate 
in  fee  vested  in  the  **  other  legatees  and  their  heira; "  (5)  that  the  tes- 
tator did  not  intend  the  devise  *'  to  his  other  legatees  and  their  heirs" 
only  in  the  event  of  the  death  of  N.,  without  children  during  his  life, 
but  he  referred  to  an  event  that  would  take  place  subsequent  to  his 
death ;  (6)  that  N.  having  executed  a  deed  under  the  act  of  January  16, 
1799,  tabar  the  entail,  also  by  such  deed  barred  the  executory  devise 
given  to  the  other  legatees  of  the  testator.    Balston  r*  Tmesdelly  429. 

2.  Executors  and  administrators — Purchase  of  land  by  executor  at  his 
own  sale— Conversion  of  land  into  money — Power  of  sale,  Taylor  T. 
UaskeUy  106. 

3.  G\ft  to  widow — Remainder — Residue  after  maintenance.  Testator 
gave  to  his  widow  the  residue  of  his  real  and  personal  estate  **  during 
her  natural  life; "  authorized  her  to  sell  the  same  if  she  desired  to  do 
so,  to  "  put  the  money  derived  therefrom  upon  interest,"  and  **  to  use 
all  the  said  interest  if  required  for  her  own  subsistence."  To  meet  a 
possible  contingency  he  provided  that  If  the  interest  was  not  sufficient 
"for  her  own  personal  wants  and  comfort"  she  might  "  take  of  the 
principal  sufficient  to  make  her  comfortable."  Immediately  follow- 
ing tlie  provisions  for  her  support,  and  in  the  second  sentence  of  the 
will  relating  to  it,  he  directed  that  whatever  was  left  at  her  decease 
should  be  divided  between  his  children  and  grandson  named  therein. 
Ueld^  (1)  that  this  was  not  an  absolute  gift  to  the  wife,  after  the  wid- 
ow* s  death,  the  children  and  grandson  of  testator,  and  not  the  widow* s 
representatives,  were  entitled  to  whatever  was  left  of  the  estate; 
(2)  that  the  fact  that  some  of  the  securities  in  the  residue  had  been 
taken  by  the  widow  in  her  own  name  was  immaterial.  Gross  T* 
Strominger,  64. 

4.  Issue  deioisatit  vel  non — Testamentary  capacity — Delusions,  The 
existence  of  delusions  will  not  destroy  testamentary  capacity  unless 
they  are  such  as  dictate  or  substantially  affect  the  provisions  of  the 
will  itself. 

Where  a  will  is  contested  mainly  on  the  ground  of  delusions  on  the 
part  of  testatrix,  it  is  error  for  the  court  to  charge  that  it  is  **  neces- 
sary that  a  testator  at  the  time  he  makes  and  executes  his  will  should 
be  possessed  of  a  sound  mind.  ...  A  sound  mind  has  been  defined 
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to  be  a  mind  wholly  free  from  delusion/'  Such  error  is  not  corrected 
by  the  fact  that  the  court  later  in  the  charge  stated  in  a  general  way, 
without  any  reference  or  caution  as  to  the  nature  of  the  delusions  tes- 
tified tOf  that  **  a  person  whose  mind  is  perverted  by  insane  delusions 
with  reference  to  one  or  many  subjects,  however  unreasonable  and 
absurd,  may  nevertheless  make  a  valid  will  provided  the  provisions 
of  such  will  are  not  influenced  by  such  delusion." 

On  the  trial  of  an  issue  devisavit  vel  non  the  evidence  tended  to 
show  that  the  testatrix,  who  died  in  her  eightieth  year,  had  delusions 
as  to  strange  people  being  in  her  house.  These  delusions  were  not  in 
any  way  relevant  to  the  making  of  a  will.  The  family  physician  tes- 
tified that  at  the  time  the  will  was  made,  which  was  live  years  before 
her  death,  testatrix  was  suffering  from  "senile  dementia."  There 
was  also  evidence  of  failure  of  memory  as  to  persons,  places  and 
recent  small  occurrences,  but  not  extending  to  any  serious  matter. 
There  were  also  the  opinions  of  several  witnesses  unlearned  as  to  the 
deflnition  of  testamentary  capacity  that  the  testatrix  was  unfit  to 
make  a  will.  On  the  other  side  was  the  will  drawn  by  counsel  and 
executed  in  the  presence  of  business  friends  called  in  for  that  pur- 
pose, with  no  evidence  at  all  of  want  of  testamentary  capacity  at  the 
time  of  the  execution,  and  the  will  itself  containing  clear  internal  evi- 
dence of  recognition  of  her  estate,  and  of  all  the  persons  who  could 
be  said  to  be  the  natural  objects  of  her  bounty,  and  finally,  the  con- 
tinued transaction  of  important  business  for  five  yeai-s  after  the  mak- 
ing of  the  will,  with  no  suggestions  of  incapacity  from  any  one.  The 
court  submitted  the  case  to  the  jury,  who  returned  a  verdict  setting 
aside  the  will,  upon  which  judgment  was  entered.  Held,  (1)  that  the 
court  should  have  directed  a  verdict  sustaining  the  will ;  (2)  that  the 
judgment  must  be  reversed  and  the  issue  set  aside.  Shreiner  T* 
Shreiner,  57. 

5.  Inttfstacy — Trust — Estate  in  fee  simple.  Testator,  after  making 
certain  bequests,  directed  by  his  will  as  follows: 

"  Third.  I  give,  devise  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  estate,  both  real  and  personal,  to  my  beloved  wife 
for  and  during  her  natural  life.  Fourth.  After  the  death  of  my  wife 
the  estate  to  be  held  in  trust  for  my  two  nieces  (naming  them)  share 
and  share  alike.  To  be  held  in  trust  until  both  are  of  legal  age." 
Heldy  (1)  that  there  was  no  intestacy  under  the  will;  (2)  that  the  nieces 
took  estates  in  fee  simple  after  the  death  of  the  widow.  Jeremy's 
Est.,  477. 

6.  Legacy — Condition.    Martin's  Est*,  416. 

7.  Partition — Conversion — Advancements.    Caldwell  T.  Snyder,  420. 

8.  Power  of  sale — Conversion — Purchase  by  executor  at  his  own  sale. 
A  married  woman  owned  a  gristmill  which  her  husband  operated  and 
managed.  By  her  will  she  made  specific  bequest  of  her  personal 
property.  She  disposed  of  the  mill  property  which  was  incumbered 
by  a  mortgage,  as  follows:  **  The  balance  of  my  property  to  remain  as 
it  is  under  the  care  of  my  husband,  he  to  carry  on  his  business  the 
same  as  if  I  was  here,  and  to  reap  all  benefits  so  long  as  he  lives,  my 
husband  to  have  power  to  sell  it  at  any  time,  and  when  sold  and  all 
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debts  of  property  paid,  he  to  receive  $2,000  of  my  money  and  balance 
to  be  put  on  interest  under  his  care  for  my  son  Herbert.  This  is  my 
will  and  to  be  carried  out  by  my  husband.**  Two  years  and  seven 
months  after  the  death  of  testatnx  the  husband  took  out  letters  testa- 
mentary, and  subsequently  sold  the  mill  property  at  auction  to  one 
who  bought  for  the  husband,*  and  then  conveyed  to  him.  He  did  not 
pay  his  wife*s  debt  secured  by  the  mortgage,  nor  put  out  the  balance, 
after  deducting  the  $2,000,  for  her  son.  After  the  husband^s  death  his 
administrators  procured  an  order  of  the  orphans*  court  and  sold  the 
property  to  the  defendants.  The  defendants  went  into  possession,  * 
but  on  account  of  uncertainty  of  the  title  declined  to  accept  a  deed, 
or  pay  any  part  of  the  purchase  money.  Subsequently,  the  guardian 
of  the  son  brought  an  ejectment  against  them.  Held,  (1)  that  there 
was  no  conversion  of  the  land  into  money  by  the  will;  (2)  that  the 
sale  was  a  sale  to  the  husband  and  vested  no  title  in  him;  (3)  that  the 
guardian  was  entitled  to  recover.    Taylor  r.  HaskeUf  106. 

WORDS  AND  PHRASES. 

1.  **  Caveat  emptor  ^'^Sale  qf  real  estate.    Smith  T.  Wildman^  245. 

2.  ''Heirs  of  the  body.''    Balston  T.  Truesdelly  429. 

3.  "  Public  policy  ''—How  deduced.    Van  Steuben  T.  B.  R«  Co.,  367. 

4.  "  Railroad  corporations"— Act  of  May  7,  1887,  P.  L.  04.    Cheet- 
ham  T.  McCormick,  186. 
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